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CHE  BOARD  OF  TRADE  OF  TROT,  ALABAMA,  V.  THE 
ALABAMA  MIDLAND  RAILWAY  COMPANY ;  THE 
CENTRAL  RAILROAD  &  BANKING  COMPANY  OF 
GEORGIA,  AND  H.  M.  COMER  AND  OTHERS,  THE 
RECEIVERS  THEREOF ;  THE  SAVANNAH,  FLOR- 
IDA, &  WESTERN  RAILWAY  COMPANY;  THE 
KANSAS  CITY,  FORT  SCOTT,  &  GULF  RAILROAD 
COMPANY;  THE  KANSAS  CITY,  MEMPHIS,  & 
BIRMINGHAM  RAILROAD  COMPANY ;  THE  LOU- 
ISVILLE &  NASHVILLE  RAILROAD  COMPANY; 
THE  MOBILE  &  OHIO  RAILROAD  COMPANY;  THE 
EAST  TENNESSEE,  VIRGINIA,  &  GEORGIA  RAIL- 
WAY COMPANY;  THE  WESTERN  RAILWAY  OF 
ALABAMA;  THE  MISSOURI  PACIFIC  RAILWAY 
COMPANY ;  THE  WABASH  RAILROAD  COMPANY; 
THE  SIOUXCITY&  PACIFIC  RAILROAD  COMPANY; 
THE  CINCINNATI,  NEW  ORLEANS,  &  TEXAS  PA- 
CIFIC RAILWAY  COMPANY ;  THE  ILLINOIS  CEN- 
TRAL RAILROAD  COMPANY ;  THE  EVANSVILLE 
«fe  TERRE  HAUTE  RAILROAD  COMPANY;  THE 
JEFFERSONVILLE,  MADISON,  &  INDIANAPOLIS 
RAILROAD  COMPANY;  THE  LOUISVILLE,  NEW 
ALBANY,  &  CHICAGO  RAILWAY  COMPANY;  THE 
CLYDE  STEAMSHIP  COMPANY;  THE  OCEAN 
STEAMSHIP  COMPANY  OF  SAVANNAH;  THE 
PROVIDENCE  &  STONINGTON  STEAMSHIP  COM- 
PANY; THE  NEW  YORK  &  TEXAS  STEAMSHIP 
COMPANY;  THE  METROPOLITAN  STEAMSHIP 
COMPANY;  THE  CITIZENS'  STEAMBOAT  COM- 
PANY ;  THE  HARTFORD  &  NEW  YORK  TRANS- 
PORTATION COMPANY;  THE  GRAND  TRUNK 
RAILWAY  COMPANY  OF  CANADA;  THE  NEW 
HAVEN  STEAMBOAT  COMPANY ;  THE  PEOPLE'S 
LINE  STEAMERS;  THE  MAINE  STEAMSHIP 
COMPANY ;  THE  NEW  YORK  CENTRAL  &  HUD- 
SON RIVER  RAILROAD  COMPANY;  THE  CEN- 
TRAL VERMONT  RAILROAD  COMPANY;  THE 
BRIDGEPORT  STEAMBOAT  COMPANY;  THE 
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NOTIWICH  &  NEW  YOEK  TRANSPORTATION  COM- 
PANY ;  THE  CANADIAN  PACIFIC  RAILWAY  COM- 
PANY ;  THE  l^IINNEAPOLIS,  ST.  PAUL,  &  SAULT 
STE  MARIE  RAILWAY  COMPANY ;  THE  HOUSA- 
TONIC  RAILROAD  COMPANY;  THE  CENTRAL 
RAILROAD  COMPANY  OF  NEW  JERSEY;  THE 
BOSTON  &  ALBANY  RAILROAD  COMPANY ;  THE 
BOSTON  &  MAINE  RAILROAD  COMPANY;  THE 
NEW  YORK  &  NEW  ENGLAND  RAILROAD  COM- 
PANY; THE  OLD  COLONY  RAILROAD  COMPANY ; 
THE  FITCHBURG  RAILROAD  COMPANY;  THE 
MAINE  CENTRAL  RAILROAD  COMPANY;  THE 
CONNECTICUT  RIVER  RAILROAD  COMPANY; 
THE  PENNSYLVANIA  RAILROAD  COMPANY;  THE 
PHILADELPHIA  &  READING  RAILROAD  COM- 
PANY; THE  BALTIMORE  &  OHIO  RAILROAD 
COMPANY;  THE  PROVIDENCE  &  SPRINGFIELD 
RAILROAD  COMPANY;  THE  CHESHIRE  RAIL- 
ROAD  COMPANY ;  THE  CONCORD  &  MONTREAL 
RAILROAD  COMPANY. 


0(»nplaint  filed  June  29,  1893.— Answers  filed  July  16  to  August  81, 1893.— 
Heard  at  Troy,  Ala.,  Not.  11,  1892.— Briefs  filed  March  7  to  May  1. 1893. 
—Decided  August  16, 1898. 


1.  The  fact  that  the  property  and  affairs  of  a  carrier  haye  been  placed  by  a 
United  States  court  in  the  hands  of  a  receiver  does  not  aCTect  the  jurisdic- 
tion of  this  C!oininis8ion  under  a  complaint  charging  such  carrier  with  vio- 
lations of  the  Act  to  regulate  commerce. 

2.  The  continuity  of  the  carriage  of  freight  over  a  line  formed  by  two  or 
more  roads  is  not  broken  in  fact,  and  cannot  l>e  broken  in  law,  by  the 
charge  of  a  local  rate  by  one  (or  more)  of  such  roads  as  its  proportion  of 
the  through  rate, 

8.  The  successive  receipt  and  forwHidin.'  in  ordinary  course  of  business  by 
two  or  more  carriers  of  interstate  iruffic  shipped  under  through  bills  for 
continuous  carriage  over  their  lines,  is  assent  to  a  "common  Hrrangement" 
for  such  carriage  within  the  meaning  of  the  Act  to  regultte  commerce 
without  previous  express  agreement  between  them,  and  the  obligaiiuns 
imposed  by  the  statute  cannot  l>e  evaded  liy  the  demand  of  the  IijciiI 
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charge  for  the  haul  over  its  own  road  by  one  or  more  of  such  carriers,  or  by 
the  dedaratioD  on  the  part  of  one  or  more  of  said  carriers  that  as  to  the 
transportation  over  its  road  it  is  a  local,  and  not  a  through,  carrier.  (Re- 
affirming the  doctrine  laid  down  in  Oeargia  B.  Com,  ▼.  Clyde  88,  Co.  4 
Ia.ers.  Com.  Rep.  120,  5  I.  C.  C.  Rep.  824.) 

4.  A  local  rate,  which  presumably  is  adopted  as  covering  both  the  initial  and 
final  expense  of  a  local  haul,  is  prima  facte  excessive  as  part  of  a  Ihruugh 
rate  over  a  through  line  composed  of  two  or  more  carriers. 

6.  Where  a  proportion  of  a  through  rate  for  part  of  a  through  haul  is 
greatly  disproportionate  to  the  balance  of  the  through  rate,  the  knowl- 
edge t)f  the  circumstances  and  conditions  (if  any)  justifying  such  dispro- 
portionate rate  being  peculiarly  in  the  possession  of  the  carrier,  the  bur- 
den is  on  the  carrier  to  make  proof  of  such  Justifying  circumstances  and 
conditions. 

a.  The  fact  that  one  city  is  much  larger  and  has  more  important  and  exten- 
sive business  interests  than  another,  and  has  been  treated  by  the  carriers  in 
making  rates  to  surrounding  points  as  a  *'trade  center,"  is  no  justiflcution 
for  a  continuation  of  discriminatory  rates  in  favor  of  such  city.  The  ob- 
ject of  the  Act  to  regulate  commerce  was  to  eradicate  the  existing  system 
of  rebates  and  unjust  discriminations  in  favor  of  particular  localities^ 
special  enterprises,  and  favored  individuals. 

7.  Unjust  discrimination  as  between  localities  or  individuals  cannot,  in  the 
nature  of  things,  be  essential  to  the  business  prosperity  of  the  carrier,  and 
it  is  no  valid  objection  to  the  correction  of  unlawful  rates  to  one  point  that 
it  involves  a  like  correction  as  to  other  points. 

W.  C.  Gates,  for  complainant. 

A.  A.  Wiley,  for  the  Alabama  Midland  Eailway  Company  and 
the  Savannah,  Florida  &  Western  Railway  Company. 
K  L.  Russell,  for  the  Mobile  &  Ohio  Railroad  Company. 

KEPORT   IND   OPINION   OF   THE  COMMISSION. 

Clements,  Commissi^mer : 

The  complainant,  the  "Board  of  Trade  of  Troy,*'  is  an 
association  of  citizens  of  Troy,  Alabama,  organized  for  the 
promotion  of  the  business  interests  of  that  city.  The  defend- 
ants (hereinafter  named)  form  several  through  lines  between 
the  points  mentioned  in  the  complaints,  and,  as  members  of 
such  lines,  are  engaged  in  interstate  commerce,  wholly  by 
rail  or  partly  by  rail  and  partly  by  water.  The  Alabama  Mid- 
land  Railway  Company,  and  the  Central  Railroad  &  Banking 
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Company  of  Georgia,  reach  Troy  directly  and  are  the  initial  car- 
riers in  all  the  lines  from  that  point.  These  two  roads  for  brev- 
ity are  hereafter  designated,  respectively,  as  the  Alabama  Midland 
and  the  Georgia  Central. 

The  general  groimd  of  complaint  is,  in  substance,  that  Troy, 
being  in  active  competition  for  business  with  Montgomery 
and  Columbus,  the  lines  of  defendants  to  Troy  and  those  cities 
unjustly  discriminate  in  their  rates  against  the  former,  and 
give  the  latter  an  undue  preference  or  advantage  in  respect  to 
certain  commodities  and  classes  of  traflSc.  The  specific  charges 
insisted  on  at  the  hearing  and  to  which  the  testimony  relates 
are: 

1.  That  the  Alabama  Midland  and  the  defendant  road^i 
connecting  and  forming  lines  with  it  from  Baltimore,  New 
York  and  the  east  to  Troy  and  Montgomery,  charge  and  col- 
lect a  higher  rate  on  shipments  of  class  goods  from  thot^e 
cities  to  Troy  than  on  such  shipments  through  Troy  to  Mont- 
gomery, the  latter  being  the  longer  distance  point  by  52 
miles. 

2.  That  the  "Alabama  Midland  and  the  Georgia  Central 
and  their  connections  unjustly  discriminate  against  Troy  and 
in  favor  of  Montgomery  "  in  charging  and  collecting  $3.22  per 
ton  to  Troy  on  phosphate  rock  shipped  from  the  South  Caro- 
lina and  Florida  fields,  and  only  $3  per  ton  on  such  shipments 
to  Montgomery,  the  longer  distance  point  by  both  said  roads, 
and  that  all  phosphate  rock  carried  from  said  fields  to  Mont- 
gomery over  the  road  of  the  Alabama  Midland  has  to  be  liauled 
through  Troy. 

3.  That  the  rates  on  cotton  established  by  said  two  roads  and 
their  connections  on  shipments  to  the  Atlantic  seaports,  Bnins- 
wick.  Savannah  and  Charleston,  unjustly  discriminate  against 
Troy  and  in  favor  of  Montgomery,  in  that  the  rate  per  hundred 
pounds  from  Troy  is  47  cts.  and  that  from  Montgomery,  the 
longer  distance  point,  is  only  40  cts.,  and  that  such  shipmentt^ 
from  Montgomery  over  the  road  of  the  Alabama  Midland  have 
to  pass  through  Troy. 

4.  That  on  shipments  for  export  from  Montgomery  and 
other  points   within   what   is   termed   in    the   complaint    "  the 
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jurisdiction"  of  the  Southern  Bailwaj  &  Steamship  Associa- 
tion to  the  Atlantic  seaports,  Brunswick,  Savannah,  Charles- 
ton, West  Point  and  Norfolk,  a  lower  rate  is  charged  than  the 
regular  published  tariff  rate  to  such  seaports,  in  that  Mont- 
gomery and  such  other  points  are  allowed  by  the  rules  of 
said  Association  to  ship  through  to  Liverpool  via  any  of 
those  seaports  at  the  lowest  through  rate  via  any  one  of  them 
on  the  day  of  shipment,  which  may  be  much  less  than  the 
sum  of  the  regular  published  rail  rate,  and  the  ocean  rate  via 
the  port  of  shipment;  that  this  reduction  is  taken  from  the 
published  tariff  rail  rate  to  the  port  of  shipment;  and  that 
this  privilege  being  denied  to  Troy  is  an  unjust  discrimination 
against  Troy  in  favor  of  Montgomery  and  such  other  favored 
cities,  and  that  it  is  also  a  discrimination  against  shipments 
which  terminate  at  such  seaport  in  favor  of  shipments  for 
eufpart. 

5.  That  Troy  is  unjustly  discriminated  against  in  being 
charged  on  shipments  of  cotton  via  Montgomery  to  New  Orleans 
the  full  local  rate  to  Montgomery  by  both  the  Alabama  Midland 
and  the  Georgia  Central. 

6.  That  the  rates  on  "  class  "  goods  from  western  and  north- 
western points  established  by  the  defendants,  forming  lines  from 
those  points  to  Troy,  are  relatively  unjust  and  discriminatory  as 
against  Troy  when  compared  with  the  rates  over  such  lines  to 
Montgomery  and  Columbus. 

Answers  to  the  complaint  have  been  filed  in  behalf  of  the 
Alabama  Midland ;  the  Georgia  Central ;  the  Louisville  & 
Nashville  Kailroad  Company ;  the  Savannah,  Florida  &  West- 
em  Railway  Company ;  the  Western  Railway  of  Alabama ; 
the  Louisville,  New  Albany  &  Chicago  Railway  Company ; 
the  Illinois  Central  Railroad  Company;  the  Mobile  &  Ohio 
Railroad  Company ;  the  Kansas  City,  Memphis  &  Birmingham 
Railroad  Company;  the  Kansas  City,  Fort  Scott  &  Memphis 
Railroad  Company ;  the  Pennsylvania  Railroad  Company ; 
he  Philadelphia  &  Reading  Railroad  Company ;  the  New 
York  it  New  England  Railroad  Company;  the  Providence  & 
Springfield  Railroad  Company ;  the  Central  Railroad  Com- 
pany of  New  Jersey;   the   Maine  Central  Railroad    Company ; 


G  INTSS8TATS  OOMMSBOE  00MMIS8I0K  SEPOBTS. 

the  Boston  &  Maine  Bailroad  Company;  the  Metropolitan 
Steamship  Company;  the  Connecticut  River  Railroad  Com- 
pany ;  the  Providence  &  Stonington  Steamship  Company ; 
the  Fitchburg  Railroad  Company;  the  Concord  &  Montreal 
Railroad  Company;  and  the  Canadian  Pacific  Railway  Com- 
pany. 

A  few  of  the  respondents  deny  all  participation  in  traffic  or 
through  rates  from  or  to  Troy  ;  some  allege  that  their  pro- 
portion of  any  through  rates  from  or  to  Troy  is  their  local 
charge  over  their  own  roads  or  a  fixed  amount,  which  remains 
the  same  no  matter  what  may  be  the  point  of  origin  or  desti- 
nation of  the  traffic,  and  hence  that  they  cannot  be  guilty  of 
discrimination  as  against  Troy  or  any  other  locality ;  and 
others  contend  that  although  they  receive  a  proportion  of 
through  rates  on  through  shipments  over  their  roads  between 
the  points  named  in  the  complaint,  yet  they  are  not  "under  a 
common  control,  management  or  arrangement  for  continuous 
carriage"  with  the  other  members  of  the  through  lines. 
These  matters  of  defense  may  be  disposed  of  before  entering 
upon  the  discussion  of  the  other  and  more  material  issues 
raised  by  the  pleadings.  Those  of  the  defendants  who,  it 
may  appear,  do  not  participate  in  the  traffic  or  rates  in  ques- 
tion are  not  amenable  to,  and  cannot  be  aflEected  by,  an\- 
order  which  the  Commission  may  make  in  this  case.  The 
fact  that  a  carrier's  proportion  of  a  through  rate  is  its  local 
for  the  haul  over  its  own  road  or  is  a  fixed  amount,  whicli 
remains  the  same  for  all  points  of  origin  or  destination  of 
traffic  reached  by  the  through  line,  cannot  relieve  it  from 
joint  responsibility  as  a  component  of  the  through  line,  if  the 
entire  rate  be  violative  of  the  law.  In  the  case  of  the  Georgia 
R.  Com.  V.  Clyde  SS,  Co.,  4  Inters.  Com.  Rep.  120,  5  I.  C.  C. 
Rep.  324,  it  is  said:  "  The  total  rate  or  charge  for  through 
carriage  over  two  or  more  lines,  whether  made  by  the  addition 
of  established  locals,  or  of  through  and  local  rates,  or  upon  a 
less  proportionate  basis,  is  the  through  rate  that  is  subject  to 
scrutiny  by  the  regulating  authority;  how  the  rate  or  charge 
is  made  is  only  material  as  bearing  upon  the  legality  of  the 
aggregate  charge,  and  how  any  reduction  ordered  may  be 
accomplished,  whether   by    lowering    locals   or    proportions,   is 
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matter  for  the  carriers  to  determine  among  themselves;''  and 
again :   "  Where  two  or  more  roads  forming  a  continnons  con- 
necting line   between  points  in  different  states  bill  and  carry 
interstate  traffic  through  to  certain  stations   on  the  last  road 
forming  such  line,  neither  the  roads  together  nor  any  one  of 
them  can  evade  the  obligations  of  the  Act  to  regulate  com- 
merce by  declaring  that  as  to  such  traffic  it  is  a  local  carrier/' 
See  also  James  da  Mayer  Buggy  Co,  v.  Cincinnati^  If,  0.  <&  T. 
P.  By.  Co.,  3  Inters.   Com.   Eep.  682,  4  I.  C.  C.  Eep.   744. 
Goods  cease  to  be  a  part  of  the  general  mass  of  property  in  a 
state  when  they  have  been  shipped  or  entered  with  a  common 
carrier  for  transportation  to  another  state.     Coe  v.  Errdi,  116  U. 
S.  517,  29  L.  ed.  715 ;  Kidd  v.  Pearson,  128  U.  S.  1,  32  L.  ed. 
346.    From  that  time  until  they  reach  their  destination  and  "  be- 
come incorporated  and  mixed  up  with  the  mass  of  property "  in 
the  state  where  delivered,  they  are  subjects  of  interstate  commerce 
{Leisy  v.  Hardin,  3  Inters.  Com.  Eep.  36, 135  U.  S.  110,  34  L.  ed. 
132),  and  the  rates  charged  for  their  carriage  are  within  the 
regulating    power    of  this    Commission    under  the    Interstate 
Commerce  Law.    By    §    7  of  that  law,  it  is  made  unlawful 
for  carriers  subject  to  that  Act  "to  enter  into  any  combina- 
tion, contract,   or  agreement,  express  or  implied,  to  prevent, 
by  change  of  time  schedule,  carriage  in  different  cars,  or  by 
other  means  or  devices,  the  carriage  of  freights  from  being 
continuous  from    the   place  of  shipment  to  the  place  of  desti- 
nation," and  that  "  no  break  of  bulk,  stoppage,  or  interruption 
made  by  such   common   carrier  shall   prevent  the  carriage  of 
freights    from    being    and    being    treated    as    one    continuous 
carriage  from  the  place  of  shipment  to  the  place  of  destination, 
unless  such  break,  stoppage  or  interruption  was  made  in  good 
faith  for   some   necessary  purpose,  and   without   any   intention 
to  avoid    or   unnecessarily   interrupt   such  continuous  carriage 
or  to  evade  any  of  the  provisions  of  this  Act."     The  continuity 
of  the  haul  is  not  broken  in  fact  and  cannot  be  broken  in  law 
by  one  or  more  carriers,  members  of  a  through  line,  charging 
local  rates  as  their   proportion  of  a  through  rate.     If  the  con- 
tinuity of  the  carriage  may  not    be   thus  interrupted,  can   the 
exaction  of  local  rates  exempt  the  carrier  from   liability  under 
the    law    by   placing  him   in   the  attitude  of   a  strictly  local 
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carrier,  operating  under  no  "  common  control,  management  or 
arrangement"  with  the  other  carriers  participating  in  the 
through  haul?  If  this  be  conceded,  the  most  vital  provisions 
of  the  law  may  be  readily  evaded  and  nullified.  For  instance, 
a  terminal  carrier,  part  of  a  continuous  through  line,  could 
elect  to  charge  on  through  traffic  its  local  to  one  or  any  num- 
ber of  stations  on  its  road  and  a  less  through  rate  to  stations 
beyond,  and  no  violation  of  law  could  be  alleged  because  as 
to  the  short  haul  the  carrier  would  not  be  subject  to  the  Act 
The  charge  of  a  local  rate  and  declaration  by  a  carrier  that  as 
to  through  transportation  to  certain  points  on  its  road  it  is  a 
local  carrier  cannot  aMer  the  fact.  The  law  regards  the  sub- 
stance of  things,  and  a  palpable  device  for  evasion  of  the  law 
will  not  be  allowed  to  accomplish  its  purpose.  The  facts, 
that  the  carriage  is  continuous,  that  the  traffic  is  through  in- 
terstate traffic,  and  that  the  carrier  in  due  and  ordinary  course 
of  business  accepts  and  forwards  it,  are  sufficient  to  establish 
responsibility  under  the  law.  As  is  said  in  the  case  of 
Georgia  R.  Com.  v.  Clyde  SS.  Co.^  4c  Inters.  Com.  Hep.  120,  5 
I.  0.  C.  Hep.  324:  "The  receipt  successively  by  two  or  more 
carriers  for  transportation  of  traffic  shipped  under  through  bills 
for  continuous  carriage  over  their  lines  is  assent  to  a  common 
arrangement  for  such  continuous  carriage  or  shipment,  and^^ 
viotis  formal  a/rrangement  between  them  is  not  neceesan/  to  bring 
such  transportation  under  the  terms  of  the  lawP 

The  answer  of  the  Georgia  Central  sets  forth,  among  other 
things,  that  it  is  in  the  hands  of  a  receiver,  H.  M.  Comer, 
appointed  "by  order  of  the  United  States  Court  for  the 
Eastern  Division  of  the  Southern  District  of  Georgia,"  and 
that  the  receiver,  "being  an  officer  of  the  United  States 
court,  and  subject  only  to  its  order,  is  not  subject  to  the 
jurisdiction  of  this  Commission  in  the  premises."  The  main 
purpose  of  a  receivership  is  to  preserve  property  in  contro- 
versy pendente  lite^  and  this  devolves  upon  the  court  appoint- 
ing the  receiver  the  duty  of  protecting  the  possession  of  the 
property  in  his  hands.  It  is  a  general  rule,  therefore,  that 
before  suit  is  brought  against  a  receiver,  leave  of  the  court  by 
which  he  was  appointed  must  be  obtained.  "This  rule  is 
necessary    to     prevent    one     creditor     from    obtaining    undue 
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advantage  over  others  in  the  enforcement  of  his  claim  ;  other- 
wise courts  outside  the  jurisdiction  of  the  court  which 
appointed  the  receiver  might  proceed  to  judgment  and  sell 
the  property  within  their  reach  under  execution,  and  the 
appointing  court  would  be  powerless  to  prevent  the  injustice." 
Beach,  Receivers,  §§  652,  655 ;  Barton  v.  Barbour^  104  TJ.  8 
126,  26  L.  ed.  672.  Complaints  before  this  Commission  do 
not  fall  within  the  reason  of  the  rule  requiring  consent  of  the 
court  appointing  a  receiver  to  be  obtained  before  bringing  suit. 
The  main  object  of  such  complaints  is  the  regulation  or  read- 
justment of  rates  alleged  to  be  illegal  because  unjustly  discrim- 
inative or  unreasonable  in  themselves,  and  reparation  for  injury 
sustained  by  reason  of  such  illegality ;  and  the  order  of  the 
Commission  for  reparation  or  other  relief,  if  not  voluntarily 
obeyed  by  the  carriers,  can  only  be  enforced  by  suit  in  the 
proper  court.  The  Commission  renders  no  judgment  upon 
which  execution  can  issue  and  be  levied  on  property  in  the 
hands  of  a  receiver.  The  question  whether  property  in  the 
possession  of  a  receiver  can  be  made  subject  to  an  order  of 
reparation  issued  by  us  would  arise  on  proceedings  in  the  courts 
for  the  enforcement  of  such  order.  Loud  v.  South  Carolina  R. 
Co.^  4c  Inters.  Com.  Rep.  205,  5  I.  C.  C.  Rep.  529.  No  order  of 
reparation  is  asked  in  the  present  case.  It  appears,  moreover, 
that  by  Act  of  Congress  of  March  3,  1887  (TJ.  S.  Stat  1886-87, 
p.  552),  receivers  appointed  by  United  States  courts  may  be 
sued  "without  the  previous  leave  of  the  court  in  which  such 
receiver  was  appointed." 

The  answers  of  the  defendants  who  admit  participation  in, 
and  responsibility  for,  the  rates  complained  of,  deny  that  those 
rates  are  unlawful  or  violative  of  any  of  the  provisions  of  the 
Act  to  regulate  commerce,  the  main  ground  upon  which  they  are 
soiiorht  to  be  justified  being  that  the  circumstances  and  conditions 
attending  transportation  to  Troy  are  not  substantially  similar  to 
those  attending  transportation  to  Montgomery  and  Columbus 
because  of  water  and  rail  competition  at  the  latter  points. 

Facts  and  Conclusions. 

Troy  is  situated  at  the  intersection  of  the  roads  of  the 
Alabama     Midland     and      the     Georgia     Central     coiupaiiies 
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Montgomery  is  at  the  terminus  of  the  Alabama  Midland,  fifty- 
two  miles  northwest  of  Troy,  and  shipments  to  Montgomery 
over  that  road  from  New  York,  Baltimore  and  northeastern 
cities,  and  from  the  Atlantic  seaports,  Brunswick,  Savannah, 
Charleston,  West  Point  and  Norfolk,  and  from  Port  Royal, 
S.  C,  and  Gainesville,  Ocala  and  Tampa,  Florida,  pass  through 
Troy. 

The  Savannah,  Florida  &  Western  Railway  and  the  Ocean 
Steamship  Company,  and  the  Savannah,  Florida  &  Western 
Railway  and  Merchants'  &  Miners'  Transportation  Company, 
form,  with  the  Alabama  Midland  Railway,  two  through  lines, 
the  former  from  New  York  and  the  latter  from  Baltimore, 
over  which  traffic  is  carried  on  through  rates  and  tli rough 
bills  of  lading  to  Troy  and  through  Troy  to  Montgomery.  The 
Georgia  Central  forms  through  lines  in  connection  with  the 
Ocean  Steamship  Company  and  Merchants'  &  Miners'  Transpor- 
tation Company  to  Troy  and  Montgomery  from  New  York  and 
Baltimore.  The  class  rates  in  cents  per  hundred  pounds,  except 
Class  F,  which  is  per  bbl.,  over  the  above  lines  (sea  and  rail)  from 
New  York  and  Baltimore  to  Troy  and  Montgomery,  respectively, 
are  as  follows : 


SEA.  AND  RAIL. 

From  New  York. 

From  Baltimore. 

Class. 

To  Montfromery. 

To  Troy. 

To  Montgomery. 

To  Troy 

1 

114 

186 

106 

129 

2 

98 

117 

90 

111 

3 

86 

103 

83 

98 

4 

78 

89 

70 

84 

5 

60 

74 

57 

70 

G 

49 

ei 

46 

68 

A 

36 

33 

B 

48 

45 

C 

40 

37 

D 

39 

36 

E 

58 

55 

H 

68 

72 

F 

(per  bbl.)     78 

66 

There  are  also  published  "all  rail"  rates  via  the  "Great 
Southern  Despatch"  line  from  New  York  and  Baltimore  to 
Troy  and  Montgomery.     On  this  line  traffic  is  carried  from 
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^ew  York  to  Harrisbnrg  OYer  the  PennsylYania  road,  from 
lanjsbnrg  to  Hagerstown  OYer  the  Cnmberland  Yalley  road, 
•rom  Hagerstown  to  Bristol  OYer  the  Norfolk  &  Western,  and 
from  Bristol  to  Chattanooga  OYer  the  East  Tennessee,  Virginia  & 
Georgia  road.  From  Chattanooga  the  principal  routes  or  lines 
o  Troj  and  Montgomery  appear  to  be  (1),  to  Atlanta  over  the 
Sast  Tennessee,  Virginia  &  Georgia  road,  from  Atlanta  to 
Sfontgomerj  OYer  the  Western  Railway  of  Alal)ania,  and  from 
Montgomery  to  Troy  over  either  the  Alabama  Midland  or  the 
jteorgia  Central ;  (2),  to  Birmingham  over  the  Alabama  Gi-etit 
Sonthem  road,  from  Birmingham  to  Montgomery  over  the 
Loaisville  &  Nashville  road,  and  from  Montgomery  to  Troy 
)ver  the  two  roads  named  in  route  1  above ;  (3),  to  Calera  over 
the  East  Tennessee,  Virginia  &  Georgia  road,  from  Calera  to 
Montgomery  over  the  Louisville  &  Nashville  road,  and  from 
Montgomery  to  Troy  over  the  two  roads  named  in  route  1  above ; 
sind  (4),  over  the  line  of  the  Georgia  Central  rna  Macon  and 
Columbus  to  Troy  and  Montgomery. 

The  class  rates  in  cents  per  hundred  pounds  (except  Class  F, 
which  is  per  bbL)  over  the  above-described  "all  rail"  lines 
to  Troy  and  Montgomery  from  New  York  and  Baltimore  are  as 
follows : 


ALL  RAIL. 

From  New  York. 

From  Baltimore. 

OUWB. 

To  Montgomery. 

To  Troy. 

To  Montgomery. 

To  Troy 

1 

114 

144 

106 

186 

d 

96 

128 

90 

115 

8 

86 

108 

83 

105 

4 

78 

98 

70 

90 

5 

60 

77 

57 

74 

6 

49 

68 

46 

60 

A 

86 

88 

B 

48 

45 

C 

40 

87 

D 

89 

86 

E 

58 

55 

H 

68 

65 

P 

(per  bbL)     78 

72 

It  appears  that  shipments  of  phosphate  rock  are  made  via 
the  Alabama  Midland,   as  the  terminal    road,    to    Troy    and 
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Mobile  &  Ohio  road ;  (4),  from  Troy  via  Columbus  to  Cliatta- 
Qooga  over  the  line  of  the  Georgia  Central,  and  from  Chatta- 
Qooga  to  Cincinnati  over  the  Cincinnati,  New  Orleans  &  Texaa 
Paoifio  road ;  (5),  from  Troy  via  Cohimbus  to  Chattanooga 
over  the  Georgia  Central,  from  Chattanooga  to  Burgin,  Ky., 
i»ver  the  Cincinnati,  New  Orleans  &  Texas  Pacific  road  and 
from  Burgin  to  Louisville  over  the  Louisville  Southern  Rail- 
road; (6),  from  Troy  via  Columbus  to  Chattanooga  over  the 
line  of  the  Georgia  Central,  and  thence  over  the  Nashville, 
Ohttttunooga  &  St.  Louis  and  the  Missouri  Pacific  railways  to 
St.  Louis,  The  first  three  of  these  routes  are  via  Montgomery 
Aud  the  last  three  via  Columbus. 

None  of  the  traffic  involved  in  this  case  is  carried  by  tlie 
GiH^rgia  Central  either  through  Troy  to  Montgomery  or  throng!  i 
Montgi>mery  to  Troy.  Its  Mobile  &  Girard  line  runs  in  a 
Aouthweaterly  direction  from  Columbus  to  and  through  Troy 
towarda  Mobile  (intersecting  at  Troy,  as  before  stated,  the  Ala- 
luinm  Midland)  and  its  Montgomery  &  Eufaula  line  runs  in  a 
ilii^iH^tiou  a  little  north  of  west  from  Eufaula  to  Montgomery. 
Thi^o  two  lines  (the  Mobile  &  Girard  and  the  Montgomery  & 
K\U'uuU)  oroM  each  other  at  Union  Springs,  Ala.,  thirty-one 
uUlt^  flXMu  Ti*oy  and  forty  from  Montgomery,  and  traffic  from 
vkT  W  Ti\>y  over  the  lines  of  the  Georgia  Central  is  carried 
m  lUilon  Springs.  TraflBc  for  Montgomery  coming  via 
iVtuiubuM  or  Kufaula  over  these  lines  does  not  pass  through 
A^l\\v»  Hud  110  dej^^rture,  therefore,  from  the  "long  and  short 
ku^ui  VuW^^  k4  the  4th  section  of  the  statute,  as  against  Troy 
4i  Ih^  Hihoil^r  dlatanoe  point  and  in  favor  of  Montgomery  as 
th\>  Ku^gvr  diataiuH)  pcant,  appears  to  be  chargeable  to  the  Geor- 
U[k  IS^UmK  SIdpments  consigned  to  Troy  via  Columbus  or 
Mv^u(|Souu^rVt  U^e  latter  cities  being  as  to  such  shipments  the 
*)^va*(va'  dUtmuH)  |H»luta,  can  raise  no  question  of  a  departure  from 
ii^^  ruW  imi  H^f^inat  T)\\v. 

Hut  IMI  W  Ih0  Alaluuna  Midland  and  its  connections  con- 
iiti(uUu|{  llm^^gh  llnom  tlie  ease  is  different.  Interstate  traflSc 
m  v^rvivnl  v^viM*  thnt  nvad  to  Troy  and  through  Troy  on  to 
MvMU^s^uv^rv,  ^\\\\  in  the  oppijsite  direction,  from  Troy,  and 
fi\Mu  \U'Ht^\^u\^'y  th)\Mi^h  Troy,  the  haul  to  and  from  Mont- 
gv»UAm"  W\\\^  ^tf   luthMi  greater;  and  in  respect  to  this  trafl'c 
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the  proof  shows  departures  from  the  rule  of  the  statntOi  (1)^ 
as  to  clafis  goods  shipped  from  New  York,  Baltimore  and  the 
east;  (2),  as  to  phosphate  rock,  shipped  from  Port  Royal 
and  Charleston,  South  Carolina,  and  Gainesville  and  other 
points  of  origin  of  such  shipments  in  Florida;  and  (3),  as  to 
cotton  shipped  from  Troy  and  from  Montgomery  to  the  Atlan- 
tic seaports,  Brunswick,  Savannah,  Charleston,  West  Point  and 
Norfolk.  As  will  be  seen  from  the  tables  given  above,  the 
"sea  and  rail"  rates  on  class  goods  from  Baltimore  to  Troj 
range  from  12  ctjs.  per  hundred  pounds  on  Class  6  to  23  cts 
on  Class  1  higher  than  those  on  such  goods  shipped  through 
Troy  to  Montgomery,  and  from  New  York  to  Troy,  from  12 
cts.  to  22  cts.,  and  the  "  all  rail "  rates  from  Baltimore  and  New 
York  to  Troy,  from  14  cts.  to  30  cts.  These  class  rates  are 
applied  to  sugar  and  coffee,  which  are  the  heavy  goods  mostly 
shipped  to  Troy  from  the  east,  and  also  to  dry  goods,  notions, 
and  many  other  commodities.  The  rate  on  phosphate  rock  from 
Port  Royal,  Charleston,  and  Gainesville  to  Troy  is  22  cts.  per  ton 
higher  than  that  on  such  rock  shipped  through  Troy  to  Mont 
ffomery,  and  on  cotton  the  rate  from  Troy  to  the  seaports, 
Brunswick  and  Savannah,  is  2  cts.  per  hundred  pounds  and  to 
Charleston  7  cts.  per  hundred  higher  than  that  from  Montgomery 
cia  Troy. 

Where  substantial  dissimilarity  of  circumstances  and  con- 
ditions is  set  up  by  defendant  carriers  in  justification  ol 
departures  from  the  "  long  and  short  haul "  rule  of  the  statute, 
tlie  burden  is  upon  them  to  establish  such  dissimilarity.  Re 
Louisville  cfe  iT.  Ji.  Co.  1  Inters.  Com.  Rep.  278,  1  I  C.  C. 
Rep.  31 ;  Spartanburg  Board  of  Trade  v.  Richmond  <&  D.  R. 
Co.  2  Inters.  Com.  Rep.  193,  2  I.  C.  C.  Rep.  304.  Water  com- 
petition at  Montgomery  via  the  Alabama  river  is  adduced  ae 
a  justification  in  the  answer  of  the  Alabama  Midland  and  by 
some  of  the  other  defendants.  In  the  case  of  Re  Louisville  <t 
y.  R.  Co.,  supra,  it  was  held  that  "  actual "  water  competition 
'^  of  controlling  force  in  respect  to  traffic  important  in  amount " 
may  constitute  the  dissimilar  circumstances  and  conditions 
authorizing  a  departure  from  the  general  rule  of  the  statute. 
In  the  case  of  Harwell  v.  Columlms  dk  W.  R.  Co.,  1  Inters.  Coul 
Rep.  631,  1  L  C.  C.  Rep.  236,   the  complaint  alleged   unjust 
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Moliiiti  A  ()hlt»  roiul ;  (4),  froin  Troy  via  Columbus  to  Cliatta^ 
hiHiyw  ovur  the  lliu*  of  the  (ieorgia  Central,  and  from  Chatta- 
ihu^iKH  III  CMiioliniiiti  ovMf  tho  (Cincinnati,  New  Orleans  &  Texas 
IVirto  I'lmil;  {ti\  from  Trc»y  r»*V/  Columbus  to  Chattanooga 
^sM^r  iho  UiHO^iii  (Vntrtil,  from  Chattanooga  to  Burgin,  Ky., 
,^\\xv  \\\%^  i'\\w\\\m\u  Now  Orloans  &  Texas  Pacific  road  and 
n\^u  Uuv^iu  f\»  l,oui^\^llo  i>vor  the  Louisville  Southern  Kail- 
.^vH^^;  ^rtV,  n\\u\  'IVw  Wii  i'ohnnbus  to  Chattanooga  over  the 
iwu^  %\l  \\\%^  Otsw^irt  OontraK  and  thence  over  the  Nashville, 
\^i\i^^<,o>>s^i^  %^  Su  I  Ami*  rtnd  tho  Missouri  Pacific  railways  to 
^^  \  sNU^K  Vho  tu>^i  lUr^v  \^l  tlu\!i<^  ivmte*  are  ria  Mont^mery 
^'A>i  ^W  U><  i)»>v  ♦H^  lVlw>i^bu?k 

\nn^>^  N'if  IW  n«A?fio  uu^^^x\i  in  iJhis  <>»5»?  k  einied  by  the 
sW  tk^Mj^  \ V^;^*,'^^;  s\\^h<>5r  iy;rvNU^h  Tn\v  to  MoKissMoejy  or  thixwgh 
Mo  ^^s  M  ,A\  K^  \V\  h>  MxvSiV  A  iVIrfcrd  Sae  nms  in  a 
^•HLVXVksN>is'^\\  ^h^sSviN"^,  t^^Niii^,  vV>^r.^>iW  TO  i2>d  &ivvnfii  Troy 
^^^vv^  Vo^V  ;:  ,\'^>*,\r>,^  *i  rx> .  «^  ><c,^c^  icawd.  lie  Ali- 
N^yi.^  \^\;.u.v;  j^'.s^  r+'s.  V,»'^^^*:*>^•^  Jt  Yu:ifcXJii  Sue  rcns  in  a 
j.'ss-s.*   ^  r^^v  ^vm>  ^.^£   >«k^<<rt  i'tvitt  ^:risaJi  if  MMAsapMoeiy. 

>.\  n..».i*/    ^♦^v>*^   ,MK^>    04sW    *«    V^»va    $wm3i!^  AJk^  iiccTy^^c* 
,..:v*^    -^V"**    Vi'^vN  *i«v    v*v\    rvu>  Xj/iii^/iiwr^-.  0i£  ^incBir  zncL 

'.  ^w   v*^'    iv   >*Vv.N^  su»  s^    avvsvv\^    r^iiui   :thr  *  QUic  imt  sine? 

\v  ssviy-    v*\»*.       *\       \wiVv        k>.\;K     *V'*f^     ^ft"'     t      >*in.?t 

^x      »<      s       •  V       X  \vV*^vxx     \x^i.  s.      -^^j^^      ^     «itm^r*5ci 
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the  proof  shows  departures  from  the  rule  of  the  statntei  {1\ 
as  to  clsfis  goods  shipped  from  New  York,  Baltimore  and  the 
east;  (2),  as  to  phosphate  rock,  shipped  from  Port  Royal 
and  Charleston,  South  Carolina,  and  Gainesville  and  other 
points  of  origin  of  such  shipments  in  Florida;  and  (3),  as  to 
cotton  shipped  from  Troy  and  from  Montgomery  to  the  Atlan- 
tic seaports,  Brunswick,  Savannah,  Charleston,  West  Point  and 
Norfolk.  As  will  be  seen  from  the  tables  given  above,  the 
"sea  and  rail"  rates  on  class  goods  from  Baltimore  to  Troy 
range  from  12  cts.  per  hundred  pounds  on  Class  6  to  23  cts 
on  Cl<iss  1  higher  than  those  on  such  goods  shipped  through 
Troy  to  Montgomery,  and  from  New  York  to  Troy,  from  12 
cts.  to  22  cts.,  and  the  "  all  rail "  rates  from  Baltimore  and  New 
York  to  Troy,  from  14  cts.  to  30  cts.  These  class  rates  are 
applied  to  sugar  and  coffee,  which  are  the  heavy  goods  mostly 
sliipped  to  Troy  from  the  east,  and  also  to  dry  goods,  notions, 
and  many  other  commodities.  The  rate  on  phosphate  rock  from 
Port  Royal,  Charleston,  and  Gainesville  to  Troy  is  22  cts.  per  ton 
higher  than  that  on  such  rock  shipped  through  Troy  to  Mont 
ijomery,  and  on  cotton  the  rate  from  Troy  to  the  seaports, 
Brunswick  and  Savannah,  is  2  cts.  per  hundred  pounds  and  to 
Charleston  7  cts.  per  hundred  higher  than  that  from  Montgomery 
via  Troy, 

Where  substantial  dissimilarity  of  circumstances  and  con- 
ditions is  set  up  by  defendant  carriers  in  justification  ol 
departures  from  the  "long  and  short  haul"  rule  of  the  statute, 
tlie  burden  is  upon  them  to  establish  such  dissimilarity.  S^ 
Loui&mUe  cfe  iT.  li.  Co.  1  Inters.  Com.  Rep.  278,  1  I  C.  C. 
Rep.  31 ;  Spartanburg  Board  of  Trade  v.  Richmond  cfe  D.  R, 
Co.  2  Inters.  Com.  Rep.  193,  2  I.  C.  C.  Rep.  304.  Water  com- 
petition at  Montgomery  via  the  Alabama  river  is  adduced  ae 
a  justification  in  the  answer  of  the  Alabama  Midland  and  by 
some  of  the  other  defendants.  In  the  case  of  Re  Louisville  cfe 
N.  R.  Co.^  supra^  it  was  held  that  "  actual "  water  competition 
"  of  <5ontrolling  force  in  respect  to  traffic  important  in  amount " 
may  constitute  the  dissimilar  circumstances  and  conditions 
authorizing  a  departure  from  the  general  rule  of  the  statute. 
In  the  case  of  Harwell  v.  Columbus  cfe  W,  R.  Co.y  1  Inters.  Com. 
Rep.  631,  1  L  C.  C.  Rep.  236,   the  complaint  alleged  unjust 
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diflcrimmation  against  Opelika  and  in  favor  of  Montgomery 
fttid  Columbns.  Water  competition  at  Montgomery  rria  the  Ala- 
bama river  was  (as  in  the  present  case)  set  up  by  way  of  justi- 
fication. This  defense  was  not  sustained,  and  the  Commission, 
in  overruling  it,  said:  "The  mere  fact  that  a  point  is  situated 
upon  a  navigable  stream  does  not  of  itself  justify  the  lesser 
charge  for  the  longer  haul  to  such  point,"  and  that,  in  order  to 
justify  such  lesser  charge,  the  water  competition  must  "  control 
the  carriage  of  the  traffic  on  which  the  di'Scrimination  is  madeJ*^ 
In  that  case  it  is  further  said:  "The  Commission  is  aware  that 
an  independent  and  active  line  of  steamers  connects  Mont- 
gomery with  the  Atlantic  seaboard  at  Mobile;"  but  that  the 
fact  "without  more,"  that  the  "railroads  have  water  competi- 
tion and  are  compelled  to  meet  it,"  is  not  held  to  be  "suflScient 
to  justify  the  lesser  charge  for  the  longer  distance."  Conced- 
ing that  there  is  a  line  of  boats  running  between  Montgomery 
and  Mobile  (of  which  fact,  however,  there  is  no  proof  in  thivS 
case),  that  alone  would  not  be  suflScient  to  justify  the  greater 
charge  to  Troy  than  to  Montgomery.  At  the  conclusion  of 
the  taking  of  the  testimony,  it  was  agreed  between  counsel 
that  "  each  side  should,  within  two  weeks  from  the  date  of  the 
taking  of  the  testimony,  file  an  aflSdavit  with  the  Commission 
setting  forth  the  volume  of  business  of  Troy  and  Montgomery, 
respectively,  and  also  the  number  of  inhabitante  of  ea^hP  In 
the  aflSdavit  filed  by  counsel  for  the  defendants  is  a  statement 
that  ^^the  btmness  on  the  Alabama  river ^^  according  to  the 
report  of  the  United  States  engineer,  for  the  year  1891,  was 
52,349  bales  of  cotton  carried  by  boat  and  44,500  tons  of  other 
freight."  This  statement  is  outside  the  agreement,  but,  aside 
from  that  fact,  it  purports  to  give  the  entire  cotton  and  other 
business  on  the  river  for  the  year  named  without  stating  the 
point  or  points  at  which  it  originated,  or  the  direction  in 
which  it  was  moved.  How  much  of  it  went  from  Montgomery 
or  points  above  or  below  Montgomery  down  the  river  towards 
Mobile,  or  from  Mobile  and  points  above  that  city  up  the  river 
to  Montgomery  does  not  appear.  As  showing  water  competi- 
tion of  controlling  force  at  Montgomery  on  traffic  to  that  city 
from  New  York,  Baltimore  and  other  northeastern  cities,  or 
from  the  South  Carolina  and  Florida  phosphate  beds,  or  from 
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Montgomery  to  the  Atlantic  seaports,  Brunswick,  Charleston 
and  Savannah,  the  statement  is  valueless.  (This  is  true,  also, 
as  to  the  traffic  from  St.  Louis  and  from  Louisville,  Cincinnati 
and  other  Ohio  river  points,  hereinafter  to  be  considered.) 
There  are  regular  lines  of  ocean  steamers  from  those  ports  to 
New  York,  Baltimore  and  other  cities  on  the  northeast  coast, 
bnt  there  does  not  appear  to  be  such  lines  from  Mobile,  either 
to  those  cities  or  to  any  foreign  port.  The  only  witness  ques- 
tioned by  counsel  for  the  defendants  as  to  the  effect  of  water 
competition  at  Montgomery  on  shipments  of  cotton  to  the 
Atlantic  ports  testified  that  "the  river  competition  plays  no 
great  part."  An  attempt  was  made  to  show  that  some  shipments 
of  phosphate  rock  had  been  made  from  the  Florida  points, 
Ocala  and  Tampa  (the  latter  on  the  Gulf  coast),  via  Mobile 
and  the  Alabama  river  to  Montgomery,  but  the  witness  testified 
that  he  had  never  known  such  shipments  to  be  made,  that  he 
himself  had  "tried  to  get  a  rate  by  that  line  to  Montgomery 
and  had  been  unable  to  get  it,"  and  that  he  thought  it  imprac- 
ticable as  "the  goods  would  have  to  be  transferred  at  Mobile 
to  get  to  Montgomery  and  then  would  have  to  be  hauled  to 
the  works."  No  attempt  is  made  to  establish  substantial  dis- 
similarity of  circumstances  and  conditions  at  Montgomery  on 
the  ground  of  rail  competition  further  than  by  proof  of  the 
fact  that  there  are  a  number  of  railway  lines  running  to  and 
through  that  city  connecting  with  different  parts  of  the  country. 
This  alone,  it  is  scarcely  necessary  to  say,  is  not  sufficient. 
Be  Louisville  i&  N.  R.  Co.  1  Inters.  Com.  Eep.  278,  1  I.  C. 
C.  Rep.  31. 

Our  conclusion  is  that  no  justification  has  been  shown  for 
the  departures,  complained  of  and  established  by  the  proof, 
from  the  general  rule  of  the  4th  section  of  the  Act  to  regulate 
commerce. 

The  evidence  also  sustains  the  allegation  of  the  complaint 
that  on  shipments  for  export  to  the  Atlantic  ports,  Brunswick, 
Savannah,  West  Point  and  Norfolk,  from  Montgomery  and 
other  localities  within  what  is  termed  in  the  complaint  "the 
jurisdiction"  of  the  Southern  Railway  &  Steamship  Associa- 
tion, Montgomery  and  such  other  points  are  allowed,  under 
the  rules  of  that  Association,  to  ship  through  to  Liverpool 
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via  any  one  of  those  ports  at  the  lowest  through  rate  via  any 
of  them  at  the  date  of  shipment— in  other  words,  at  the 
lowest  combination  of  inland  and  ocean  rates  from  the  interior 
point  to  the  foreign  market.  This  may  result  in  a  less  through 
rate  than  the  sura  of  the  regular  published  tariflE  rail  rate  to 
the  port  of  transhipment  and  the  ocean  rate  thence.  For  ex- 
ample, if  at  the  date  of  shipment  the  regular  rail  rate  to  Savan- 
nali  be  40  cts.  and  the  ocean  rate  from  that  port  to  Liverpool 
53  cts.,  making  a  through  rate  of  93  cts.,  and  the  rail  rate  to 
Norfolk  be  45  cts.,  and  the  ocean  rate  from  that  port  to  Liver- 
pool 35  cts.,  making  a  through  rate  of  80  cts.,  Montgomery  is 
allowed  on  a  shipment  via  Savannah  the  latter  rate  of  80  cts.,  or 
13  cts.  less  than  the  sum  of  the  regular  inland  rate  to  that 
|)ort  and  the  ocean  rate  on.  This  13  cts.  is  taken  from  the 
published  inland  rail  rate  to  Savannah  and  not.  from  the  ocean 
rate.  This  privilege  is  denied  to  Troy,  and  the  result  is  that 
on  two  shipments  to  Savannah  for  export  made  the  same  day, 
the  one  from  Montgomery  (the  longer  distance  point  both  over 
the  Alabama  Midland  and  the  Georgia  Central)  and  the  other 
from  Troy,  the  rate  charged  the  Troy  shipper  is  45  cts.,  and 
that  charged  the  Montgomery  shipper  is  only  32  cts.  This  dis- 
crimination would  also  exist  between  a  shipment  from  any  interior 
point  consigned  to  the  domestic  port  and  one  for  export  consigned 
to  a  foreign  market. 

The  question,  whether  the  making  of  export  rates  through 
the  port  of  New  York  of  which  the  inland  proportion  accepted 
hy  tlie  carriers  was  less  (often  10  cts.  or  more  per  hundred 
l>ound8)  than  the  published  tariff  rates  charged  on  like  traffic 
at  the  same  time  from  interior  points  to  the  same  port  as  its 
tlual  destination  was  unlawful  as  being  an  unjust  discrimina- 
iion  against  the  latter,  was  presented  to  the  Commission  in 
tho  case  of  ^ew  York  Produce  Exch.  v.  New  York  Cent.  <&  II. 
A\  h\  Co.y  2  Inters.  Com.  Rep.  553,  3  L  C.  C.  Rep.  138.  The 
i\muui88ion  decided  that  the  difference  made  by  the  carriers 
Initwwn  the  proportion  of  the  through  rate  from  interior  points 
U>  Nt)W  York  on  export  traffic  consigned  to  foreign  countries 
Aud  tho  r«to  charged  contemporaneously  on  the  like  kind  of 
tmttto  ivowx  the  same  interior  points  consigned  to  New  York, 
**  WM»  not  ahown  to  be  justified   by  any  circumstances  tending 
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to  show  that  it  was  just  and  proper,  and  that  it  must  therefore 
be  deemed  an  unjust  and  unlawful  discrimination   as  a^^ainst 
the  transportation  terminating  at  that   port."     It  was  further 
held  that  under  the  amendment  of  March  2,  1889,  to  the  Act 
to  regulate   commerce,  requiring   ten   days'  previous   notice  of 
advances  and  three  days'  previous  notice  of  reduction  in  rates, 
they  cannot   be  varied  from   day  to  day,  or  oftener,  to   meet 
fluctuations  in  ocean  rates,  and  that  the  only  practicable  mode 
yet  devised  for  making  through  export  rates  is  to  add    to  the 
established  inland  rates  from  the  interior  to  the  seaboard  the 
current  ocean  rates.     On    the   23d   of   March,  1889,  the  Com- 
mission   issued   a    general    order    in    reference   to    publication 
under  the  amendment  of  March  2,  1889,  of  advances  and  re- 
ductions in  joint  rates  and  fares,  in  whicli,  among  other  things, 
it  was  stated   that  tariffs,  whether  joint  or  individual,  for  mer- 
chandise billed  or  intended  for  export  by  sea  were  subject  to 
the  requirement  of  notice  of  any  change  therein,  the  same  as 
in  the  case  of  other  tariffs.     After  the  publication  of  this  order, 
a  hearing  was  had  before  the  Commission  at  the  request  of  a 
large  number  of   interstate  carriers  south  of   the  Potomac  and 
Ohio  rivers,  as  to  the  application  of  this  order  to  export  traffic 
through  our  Atlantic  and  Gulf  ports  from  the  Chesapeake  Bay 
to  those  in  Texas.     At  this  hearing  it  was  insisted,  in  substance, 
that  the  vessel  service  at  the  Trunk  Line  ports  being  ample, 
no  material  diflSculty  was  found  in  the  transportation  of  exports 
to  them  at  established  tariff  rates,  but  that,  on  account  of  the 
scarcity  of  sea-going  vessels  at  these  southern   ports  and  the 
consequent  absence  of   competition,  vessels   at  the   latter  were 
able  to  a  larger  e::tent   to  exact  terms  to  suit  themselves,  and 
this  resulted   in  great  fluctuations  in  ocean  rates  affecting  the 
stability  of  the  inland  proportions  of  the  through  rates.     These 
and  other  matters  were  presented  as  justifying  the  exemption 
in  respect  to  export  rates  of   these  carriers   from  the  order  as 
to  publication  of   notice  of   advances  and  reductions  and  from 
the  general  rule  requiring  the  inland  proportion  of   a  through 
export  rate  to  be  not  less  than  the  rate  on  domestic  traffic  to 
the  same  point.     It  is  said  in  our  Third  Annual  Report,  that 
**in  consequence  of  these  conditions,  a  method  came  into  use, 
tnd    has  since  prevailed  over  a  large  number  of   the  southern 
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states,  of  an  export  rate  made  every  day  to  be  iu  force  as  to 
the  export  rates  for  the  succeeding  twenty-four  hours,  based 
on  the  vessel  facilities  in  the  southern  ports  and  their  ocean 
rates,  and  on  the  lowest  combination  of  the  inland  and  ocea/n 
rates^  from  the  interior  point  of  shipment  to  the  foreign  mar- 
ket, the  through  rate  thus  made  having  no  reference  to  the 
establislied  inland  rate  for  consignment  at  the  seaboard."  In 
view  of  the  matters  set  forth  and  proved  by  the  southern  car- 
riers, and  of  the  fact  that  tlie  Commission  had  intimated  in 
reference  to  the  export  rate  via  the  port  of  Boston  {Re  Export 
Trade  of  Boston^  1  Inters.  Com.  Rep.  25,  1  I.  C.  C.  Rep.  24) 
that  there  might  be  substantially  different  circumstances  and 
conditions  affecting  export  traffic  in  different  parts  of  the 
country,  the  Commission,  while  not  expressly  sanctioning  this 
method  of  making  export  rates  through  the  southern  ports, 
forbore  to  condemn  it,  and  held  the  question  presented  for 
further  investigation  and  consideration.  In  the  same  report 
the  Commission  also  stated  that  it  expressed  no  opinion  on  the 
subject,  but  deemed  it  proper  to  lay  before  Congress  the  sub- 
stance of  the  evidence  taken  at  the  hearing  granted  the  soutli- 
ern  carriers.     Third  Annual  Report,  pp.  64-69. 

The  main  cause  of  complaint  on  the  part  of  Troy,  however, 
in  connection  with  this  system  of  making  export  rates,  as 
disclosed  by  the  evidence,  is,  that  while  its  benefits  are  given 
by  the  roads  composing  the  Southern  Railway  &  Steamship 
Association  to  Montgomery  and  other  favored  localities  on 
their  lines,  they  are  denied  to  Troy,  and  it  is  contended  that 
this  is  an  unjust  discrimination  against  Troy.  This  contention 
is  apart  from  and  independent  of  the  question  whether  the 
system  is  itself  lawful  and  justified  as  applied  to  Montgomery 
and  other  points.  If  it  be  lawful  in  itself,  it  cannot  lawfully 
be  so  applied  as  to  unduly  favor  one  locality,  to  the  prejudice 
of  another.  Both  the  Alabama  Midland  and  the  Georgia 
Central  are  members  of  the  Southern  Railway  &  Steamship 
Association,  and  Troy  as  well  as  Montgomery  is  located  on 
those  roads.  The  haul  from  Montgomery  over  the  Georgia 
Central  to  the  Atlantic  ports  named  is  about  ten  miles  longer 
than  from  Troy  over  that  road,  and  the  haul  from  Montgom- 
ery to  those  ports  over  the  Alabama  Midland  is  fifty-two  miles 
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longer  than  from  Troy,  and  is  also  through  Troy.  The  charge 
of  the  lesser  rate  from  Montgomery  than  from  Troy  over  the 
Greorgia  Central  would  seem  to  be  a  discrimination  against 
Troy  and  over  the  Alabama  Midland,  also  a  departure  from 
the  "long  and  short  haul  rule"  of  the  statute.  The  principal 
article  of  export  shipped  from  Troy  and  Montgomery  over 
these  roads  to  the  Atlantic  is  cotton.  The  cotton  business  of 
Troy  is  large,  amounting  in  1892  to  38,500  bales,  aggregating 
in  value  $1,500,000,  nearly  a  third  of  its  total  business  of  all 
kinds.  No  excuse  is  offered,  and  we  are  unable  to  conjecture 
any  valid  reason,  why  Troy  is  excluded  from  the  benefit  of 
tlie  export  system  of  rate  making  applied  to  Montgomery. 
The  fluctuations  in  ocean  rates  at  the  southern  ports,  and  other 
matters  set  up  by  the  southern  carriers  as  rendering  necessary 
or  justifying  this  system,  would  seem  to  apply  to  shipments 
from  Troy  as  well  as  from  Montgomery. 

It  appears,  as  alleged  in  the  complaint,  that  on  shipments 
of  cotton  from  Troy  via  Montgomery  to  New  Orleans,  the 
shipper  is  charged  the  full  local  rate  to  Montgomery  both  by 
the  Alabama  Midland  and  the  Georgia  Central.  The  local 
from  Troy  to  Montgomery  is  23  cts.  per  hundred  pounds  and 
the  rate  from  Montgomery  on  is  45  cts.,  making  a  total  through 
rate  from  Troy  to  New  Orleans  of  68  cts.  The  testimony  is 
that  under  this  rate  Troy  is  debarred  from  shipping  cotton  via 
New  Orleans  for  Europe,  and  is  left  only  the  outlet  via  Savan- 
nah and  other  Atlantic  ports,  and  that  this  is  a  disadvantage 
to  Troy  inasmuch  as  cotton  shipped  via  New  Orleans  is  classed 
*•  New  Orleans  cotton,"  which  is  valued  at  from  -^  to  J  of  a 
cent  per  pound  higher  than  other  cotton. 

The  haul  from  Troy  to  Montgomery  may  be  made  either 
over  the  Alabama  Midland  or  via  Union  Springs  over  the 
lines  of  the  Georgia  Central,  and  from  Montgomery  to  New 
Orleans  it  is  made  over  the  Louisville  &  Nashville  road. 

In  the  case  of  Harwell  v.  Columbus  <&  W.  JS.  Co,,  1  Inters. 
Com.  Rep.  681,  1  I.  C.  C.  Rep.  236,  cited  in  his  brief  by 
counsel  for  complainant,  it  was  charged  that  through  rates 
and  through  bills  of  lading  were  unjustly  denied  to  Opelika 
on  shipments  of  cotton  via  Montgomery  to  New  Orleans,  and 
the  Commission  held  that  such  through  rates  and    bills,  being 
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important  facilities  in  the  transportation  of  cotton,  and  being 
given  on  other  commodities  and  to  other  points  similarly 
situated,  should  be  given  Opelika,  and  that  the  refusal  of  the 
same  in  the  absence  of  a  valid  excuse  for  such  refusal  was  an 
unjust  discrimination  against  Opelika.  In  the  present  case, 
however,  it  is  neither  alleged  nor  proved  that  through  rates 
and  billing  are  denied  Troy  on  shipments  of  cotton  via  Mont- 
gomery to  New  Orleans,  but  that  on  the  haul  from  Troy  to 
Montgomery  over  either  the  Alabama  Midland  or  the  Georgia 
Central,  the  local  rate  between  those  points  is  charged  and 
collected  as  a  part  of  the  through  rate  to  New  Orleans.  The 
charge  is  in  legal  effect  that  the  aggregate  through  rate  thus 
arrived  at  is  unjustly  discriminatory  against  Troy.  "  While," 
as  was  said  in  the  case  of  the  Railroad  Com.  of  Florida  v. 
Savannah^  F.  dk  TF".  R.  Co.^  3  Inters.  Com.  Rep.  688,  5  I.  C.  C. 
Hep.  13,  '^  the  complainant  has  no  interest  in  the  division  the 
defendants  may  make  between  themselves  of  a  through  rate 
and  that  division  does  not  determine  what  the  charge  to  the 
public  should  be,  yet  4t  is  not  without  significance  in  deter- 
mining what  are  reasonable  rates  for  the  whole  distance  on  the 
lines  in  question.' "  See  Brady  v.  Pennsylvania  R.  Co,^  2 
Inters.  Com.  Rep.  78,  2  I.  C.  C.  Rep.  131.  The  distance  from 
Troy  to  Montgomery  over  the  Alabama  Midland  (the  short 
line)  is  52  miles  and  from  Montgomery  to  New  Orleans  over 
the  Louisville  &  Nashville  road  320  miles.  The  rate  of  23 
cts,  per  hundred  pounds  from  Troy  to  Montgomery  is  4.42 
mills  per  mile ;  the  rate  of  45  cts.  from  Montgomery  to  New 
Orleans  is  1.40  mills  per  mile;  the  rate  of  47  cts.  from  Troy 
to  Savannah  (359  miles)  is  1.30  mills  per  mile ;  and  the  rate  of 
45  cts.  from  Montgomery  to  Savannah  (411  miles)  is  1.09  mills 
per  mile.  There  is,  also,  a  through  rate  on  cotton  from 
Columbus,  Ga.,  to  New  Orleans  of  50  cts.  per  hundred  pounds. 
The  distance  from  Columbus  to  New  Orleans  over  the  Georgia 
Central  via  Union  Springs  to  Montgomery  and  thence  over  the 
Louisville  &  Nashville  road  is  414  miles,  and  this  rate  of  50  cts. 
is  1.20  mills  per  mile.  It  thus  appears  that  the  rate  of  23  cts. 
from  Troy  to  Montgomery  is,  on  a  mileage  basis,  four  times  as 
large  as  that  from  Montgomery  to  Savannah,  and  more  than 
three  times  as  large  as  the  i*ates  from  Montgomery  and  from 
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Columbus  to  New  Orleans,  and  from  Troy  to  Savannah.  The 
aggregate  through  rate  from  Troy  to  New  Orleans  of  68  cts, 
yields  1.80  mills  per  mile. 

Through  rates,  it  is  true,  are  not  required  to  be  made  on  a 
strictly  mileage  basis,  but  mileage  is,  as  a  general  rule,  an 
element  of  importance,  and  ^^  due  regard  to  distance  propor- 
tions should  be  observed  in  connection  with  the  other  con- 
siderations that  are  material  in  fixing  transportation  charges." 
McMorran  v.  Grand  Trunk  R.  Co,  of  Canada^  2  Inters.  Com. 
Rep.  604,  3  I.  C.  C.  Rep.  252.  The  cost  of  the  services  in 
railway  transportation  is  the  expense,  of  the  two  terminals 
and  the  intermediate  haul.  The  terminal  expenses  remain 
the  same  without  reference  to  the  length  of  the  haul.  A  local 
rate  covers  the  expenses  of  both  terminals,  but  a  division  of  a 
through  rate  allotted  to  either  of  the  terminal  carriers  of  the 
through  line  can  only  embrace  the  expense  of  one  terminal, 
and  because  of  this  difference  in  expense,  among  other  reasons, 
local  rates  are  made  as  a  general  rule  much  higher  in  propor- 
tion to  the  length  of  haul  than  through  rates  or  any  division 
thereof.  A  local  rate,  which  presumably  is  adopted  as  cover- 
ing both  the  initial  and  final  expenses  of  the  haul,  is  prima 
facie  excessive  as  part  of  a  through,  rate  over  a  through  line 
composed  of  two  or  more  carriers.  The  rate  of  23  cts.  from 
Troy  to  Montgomery  is  admitted  to  be  the  local  between  those 
points,  which  is  charged  on  a  haul  originating  at  the  former  and 
ending  at  the  latter,  and  hence  covers  the  expense  to  the  carrier 
(either  the  Alabama  Midland  or  the  Georgia  Central)  at  both 
terminals. 

The  evidence  does  not  show  what  the  expense  at  Troy  is, 
bat  the  relatively  disproportionate  charge  for  the  haul  and 
expense  from  Troy  to  Montgomery,  as  shown  above,  casts  the 
burden  on  the  carrier  of  justifying  it,  and  hence  of  showing 
what  the  expense  is.  It  is  a  matter  lying  peculiarly  within 
the  knowledge  of  the  carrier.  In  the  case  of  McMorran  v. 
Gra/nd  Trunk  R.  Co.  of  Canada^  sujpra^  it  is  said:  "The 
evidence  does  not  show  with  any  precision  what  these  several 
expenses  [terminal  among  others]  are.  .  .  The  defendants 
assume  in  their  brief  that  the  burden  of  showing  these 
expenses  was  upon    the    petitioner;    but    this    assumption    is 
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altogether  erroneous.  It  wonld  impose  on  persons  conceiving 
themselves  aggrieved  by  carriers  a  difficult  and  onerous  rule 
of  evidence.  It  would  be  impossible  for  the  petitioners  to 
show  such  facts  otherwise  than  by  the  defendants'  agents,  and 
it  was  clearly  the  province  of  the  defendants  to  make  them 
appear.  No  presumption  arises  that  a  rate  is  reasonable 
from  the  mere  fact  that  it  has  been  put  in  eflEect ;  and  when  it 
is  prima  facie  disproportionate  or  relatively  unequal,  the  onus 
is  on  the  carrier  to  justify  its  charges  when  challenged  on 
these  grounds.  The  knowledge  of  the  justifying  circumstances 
and  conditions  relied  on  is  peculiarly  in  possession  of  the 
carrier." 

On  the  hauls  from  Montgomery  to  New  Orleans,  from 
Montgomery  to  Savannah,  from  Troy  to  Savannah,  and  from 
Columbus  to  New  Orleans,  there  are  the  expenses  of  both 
terminals  as  well  as  the  haul  from  Troy  to  New  Orleans.  It 
cannot  be  assumed  that  on  a  haul  from  Troy  to  New  Orleans 
the  initial  expenses  at  Troy  are  greater  than  at  Montgomery 
on  haul  from  that  point  to  New  Orleans,  or  to  Savannah,  or  at 
Columbus  on  haul  from  that  point  to  New  Orleans,  or  at  Troy 
itself  on  a  haul  in  the  opposite  direction  to  Savannah.  No 
reason  has  been  shown,  and  we  can  conceive  of  none,  why  a 
higher  proportionate  rate  should  be  charged  on  cotton  from 
Troy  to  New  Orleans,  than  from  Montgomery,  or  from  these 
other  points  on  the  several  hauls  mentioned.  The  dispropor- 
tion, as  we  have  seen,  is  attributable  to  the  charge,  as  a  part 
of  the  through  rate  to  New  Orleans,  of  the  local  from  Troy  to 
Montgomery,  and  the  truth  appears  to  be  that  this  exaction 
of  the  local  rate  is  an  incident,  and  in  pursuance  of  what  is 
termed  the  "trade  center,"  or  "basing,"  or  "distributing 
point"  system,  which  the  Commission  has  more  than  once 
condemned  as  unjust  discrimination  and  in  violation  of  law, 
and  which  we  will  be  called  on  to  refer  to  more  at  length  in 
connection  with  the  class  rates  from  Louisville,  Cincinnati  and 
St.  Louis  to  Montgomery,  Columbus  and  Troy,  hereafter  to  be 
considered. 

A  rate  from  Troy  to  New  Orleans  based  on  the  present 
mileage  rate  from  Montgomery  to  that  city  would  amount  to 
52.21   cts.     As  a  general   rule,    however,  while  the  aggi*egate 
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tlirough  rate  steadily  increasee  as  the  distance  increases,  the  rate 
per  ton  or  hnndred  weight  per  mile  decreases.  Under  this  rule, 
the  distance  from  Troy  being  52  miles  greater  than  from  Mont- 
gomery, the  rate  per  hundred  pounds  per  mile  from  Troy,  in  the 
absence  of  exceptional  conditions,  should  be  slightly  less  than 
that  from  Montgomery.  In  view  of  this  rule,  and  of  the  rate 
of  50  cts.  from  Columbus,  a  longer  distance  point  by  42  miles 
than  Troy,  our  conclusion  is  that  the  through  rate  on  cotton  from 
Troy  via  Montgomery  to  New  Orleans  should  not  exceed  50  cts. 
per  hundred  pounds. 

The  class  rates  in  cents  per  hundred  pounds  (except  Class 
F,  which  is  per  bbl.)  to  Troy,  Montgomery  and  Columbus  from 
Louisville,  Cincinnati  and  St.  Louis,  are  given  in  the  following 
table: 

aasses.  1  t  8  iSeABCDBHF 
From                                                                                                              per 
Loiil8viUe,  Ky.,  to                                                                                                bbl. 

Troy,  Ala. 140  180  118  06     7fi^  (B     45     RO     87     32     60     60     66 

Montffomeiy,  Ala.  06  08  78  636eil28     8124a0488340 

Columbus,  6a. 107  OS  81  68564628862025606660 

From 
dncinnati,  O.,  to 

Troy,  Ala. 160     140     123     108     82K6840628084786870 

Montgomery,  Ala.    106     102       88      71     50     47     82     88     26     22     62     87     44 
Columbus,  Ga 117     102       01       76     635282883127546064 

From 
St.  Louis,  Mo.,  to 

Troy.  Ala. 168     153     188     100     87>i  72     62     58     44     87     77     60     80 

MoDtcromery,  Ala.    126     115       08       77      64     5135308126564354 
Columbus,  Oa.....    185     116     101       82     68     56     35     44     36     30     58     65     64 

The  local  class  rates  in  cents  per  hundred  pounds  (except  Class 
F,  which  is  per  bbl.)  from  Montgomery  and  Columbus,  respect- 
ively, to  Troy,  are  as  follows : 

Classes.  1     2     8      4     6     6ABCDEHFperbb]. 

From 
MoDteomery 
to  Troy.         49    46    40    88    87    21    19    21    16    16    87    88  J8 

From 
Col  umbos 
to  Troy.         68    66    48    89    81    24    22    24    19    17    81    89  88 

It  was  testified  at  the  hearing  by  Mr.  Bashinsky,  a  witness 
.  the  complainant,  that  on  goods  shipped  on  through  bills  of 
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hding  from  Louisville  and  the  west  to  Troy,  the  Troj  mer- 
chant is  charged  the  full  local  rate  from  Montgomery  to  Troy 
and  the  counsel  for  the  Alabama  Miuland  states  in  his  brief 
that  "  the  through  rate  from  Troy  to  any  western  market  is 
made  up  by  adding  the  local  rate  from  Troy  to  Montgomery 
to  the  through  rate  from  Montgomery  to  the  west."  From  a 
comparison  of  the  above  local  rates  with  the  difference  between 
the  rates  from  Louisville  and  the  other  cities  named  to  Mont- 
gomery and  Troy,  respectively,  it  will  be  found  tliat  this  ij? 
true  only  as  to  rates  on  goods  of  Class  6.  The  difference  be- 
tween the  Class  6  rate  to  Montgomery  and  that  to  Troy  from 
all  these  points  is  21  cts.,  which  is  the  local  rate  on  that  class 
from  Montgomery  to  Troy.  On  the  other  classes  the  local 
rate  from  Montgomery  to  Troy  exceeds  the  proportion  of  the 
through  rate  between  those  points  as  follows: 

Classes.  1284     6      6ABCDEHF 

Excess  of  local  rate 

over  through.  78618^    —    2288676 

The  distance  from  Louisville  to  Montgomery  over  the  Louis- 
ville &  Nashville  road  is  490  miles  and  from  Montgomery  to 
Troy  over  the  Alabama  Midland,  52  miles.  The  following 
table  shows  the  mileage  rate  on  the  different  classes  in  mills 
per  hundred  pounds  yielded  by  the  through  rate  from  Louis- 
ville to  Montgomery  and  by  the  additional  charge  on  through 
shipments  from  Louisville  to  Troy  for  the  haul  from  Mont- 
gomery to  Troy: 

ClasBes.  188460       ABCDBHF 

Louisville  to 

Montgomery,      t     1.8     1.6     1.8   1.06     .83     .67     .68     .49     .40     .98     .67     .40 
MoDtgromery 
to  Troy.  8     7.1     6.7     6.9     8.8        4     2.6     8.6     2.5     2.8        4        i     2£ 

The  testimony  is  that  the  Troy  merchant  gets  the  most  of 
his  heavy  goods  from  the  west.  The  Class  6  (on  which  the 
through  rate  from  Louisville,  St.  Louis  and  Cincinnati  to  Troy 
is  made  by  the  addition  of  the  local  from  Montgomery  to 
Troy)  embraces  sugar,  coffee,  flour,  buckwheat,  animal  food, 
cement,  axle  and  car  grease,  green  hides,  iron  architecture, 
agricultural   implements,  nails,    spikes,  and   many  other   heavy 
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ae  well  as  light  articles  in  constant  demand,  too  nomerons  to 
be  set  forth  here.  Classes  4  and  B  on  which  the  difference 
between  the  local  rate  and  proportion  of  through  rate  from 
Montgomery  to  Troy  as  shown  above  is  only  1  and  2  cents, 
are  applied,  the  former,  among  numerous  other  articles,  to 
machinery  of  all  kinds,  agricultural  implements,  earthenware, 
mouldings,  engines,  castings,  axes,  cotton  seed  oil  mills,  dry 
hides,  window  glass,  ale,  beer,  porter,  canned  beef  and  pork, 
canned  fruit  and  potatoes;  and  the  latter,  among  many  other 
articles,  to  salted  beef,  pork  and  bacon.  It  seems  probable 
that  the  statement  above  referred  to,  made  by  the  witness  and 
counsel,  that  the  through  rate  from  Louisville  and  the  west 
via  Montgomery  to  Troy  is  made  up  of  the  rate  to  Montgomery 
pins  the  local  on  to  Troy,  is  substantially  true  as  to  the  goods 
constituting  the  bulk  of  the  traflSc  from  those  points  to  Troy. 
When  the  mileage  rate  from  Louisville  (which  point  is  taken 
as  an  illustration)  to  Montgomery,  is  compared  with  that  from 
Mont{;omery  on  to  Troy,  it  seems  clear  that  the  rate  to  Troy 
on  all  the  classes  is  made  from  Montgomery  as  a  ^^  basing 
point"  This  comparison,  it  will  appear  from  the  table  given 
above,  shows  that  the  proportion  of  the  rate  from  Montgomery 
to  Troy  is  from  four  to  seven  times  as  large  per  mile  as  that 
from  Louisville  to  Montgomery. 

The  following  table  shows  the  sum  of  the  rates  on  class 
goods  from  Louisville  to  Montgomery  and  Troy  respectively, 
plus  the  rates  from  those  points  on  re-shipment  to  Brundidge, 
Ozark,  and  Dothan: 

FROM  LOUISVILLE.  KY. 
(In  centa  per  100  lbs.  except  Class  F,  which  is  per  bbl.) 

Claases.  128        4        5       6ABCDBF 

per 

To    BruDdidsre,    Ala.     Re-shipped  bbl. 

from  Montgomery.  Ala. 146    186     117       98     81     65    62     SB    88    83    72    68 

To    Brundidge,    Ala.     Ke-shipped 

from  Troy,  Ala. 168    154     185     115     fl^  76    50     62    46    40    88    84 

To  Oiark,  Ala.     Be-shipped  from 

Mont^mery 166    144     122     108     84     6754644085    74    72 

To  Ozark,  Ala.    Re-shipped  from 

Troy,  Ala. 176    161^148     122     96^  80    50^  06    49    43    87    90 

To  Dothao,  Ala.    Be-shipped  from 

Mont«romery 162    147     125     106     88     71    57     57    40   86    78    72 

To  iJ'^than,  Ala.    Be-shipped  from 

Troy,  Ala. 188    174     162     180    104^86    69     71    51    45    98    94 
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Bmndidge,  Ozark  and  Dothan  are  towns  and  stations  on  the 
Alabama  Midland  Railway,  all  east  of  Troy,  and  shipments  to 
them  over  that  road  from  Montgomery  pass  through  Troy. 
Brundidge  is  17  miles  from  Troy  and  69  from  Montgomery ; 
Ozark,  40  miles  from  Troy  and  92  from  Montgomery;  and 
Dothan,  68  miles  from  Troy  and  120  from  Montgomery. 

The  sum  of  the  rates  from  Louisville  to  Columbus  and  Troy, 
respectively,  plus  the  rates  on  re-shipments  from  those  cities  to 
Brantley,  in  cents  per  100  lbs,  except  Class  F,  which  is  per  bbl., 
are  as  follows : 

PROM  LOUISVILLE. 


Clasaes. 


1 
2 
8 
4 
5 
6 
A 
B 
0 
D 
E 
F  per  bbl. 


To  Brantley,  Ala., 

re-sbipped  from 

Columbus. 

To  Brantley.  Ala., 

re-sbipped  from 

Troy. 

1.73 

1.76 

1.58 

1.64 

1.82 

1.43 

1.10 

1.19 

90 

96i 

78 

78 

62 

60 

68 

66 

60 

60 

44 

44 

84 

89 

02 

92 

Brantley  is  on  the  Georgia  Central  road  26  miles  south  of 
Troy  and  111  miles  from  Columbus,  and  goods  shipped  from 
Columbus  to  Brantley  over  that  road  pass  through  Troy.  A  like 
disparity  in  rates  on  re-shipments  prevails  as  to  points  west  of 
Troy  on  the  Alabama  Midland  and  north  of  Troy  on  the  Georgia 
Central,  the  distances  of  which  from  Troy  are  much  less  than 
from  either  Montgomery  or  Columbus ;  and  the  situation  in  this 
respect  is  the  same  when  the  shipments  originate  at  Cincinnati, 
and  other  Ohio  river  points,  and  at  St.  Louis,  as  when  they  come 
from  Louisville. 

The  fact  tl.at  the  sum  of  the  rates  from  points  of  origin  to 
points  of  destination,  as  shown  in  the  above  tables,  on  re- 
shipments  from  Montgomery,  Columbus  and  Troy,  are  greater 
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in  cases  of  such  re-shipments  from  Troy  than  from  Montgomery 
and  Cohimbns,  is  attributed  by  the  complainant  to  alleged  rela- 
tively unjust  throuo^h  rates  to  Troy  as  compared  with  those  to 
Montgomery  and  Columbus.  There  is  no  allegation  and  no  proof 
that  the  rates  to  Montgomery  and  Columbus  are  unreasonable  in 
themselves.  The  through  rate  to  Troy  is,  therefore,  the  object 
of  attack. 

The  differences  in  rates  as  against  Troy,  it  will  be  noted, 
are  much  smaller  on  re-shipments  from  Columbus  than  on 
re-shipments  from  Montgomery,  and  the  local  rates  from 
Columbus  to  Troy  are  much  greater  than  the  difference 
between  the  through  rates  to  Columbus  and  those  to 
Troy.  It  is  not  shown  that  there  are  through  rates  from 
Louisville,  St.  Louis  and  Ohio  river  points  via  Columbus  to 
Troy,  based  on  the  Colurnlms  rate,  and  the  natural  course  of  the 
traffic  from  those  points  to  Troy  appears  to  be  via  Montgomery^ 
As  before  stated,  the  through  rates  to  Troy  are  based  on  the 
Montgomery  rates  and  in  making  them  Montgomery  is  treated 
as  a  "trade  center"  or  "basing  point"  and  Troy  as  a  local. 
This  is  conceded  on  the  part  of  the  defendants.  The  vice  in 
the  through  rate  to  Troy,  if  any,  arises  from  this  fact  and  from 
the  consequently  greatly  disproportionate  charge  for  the  haul 
from  Montgomery  to  Troy,  when  compared  with  that  from  Louis- 
ville and  the  west  to  Montgomery. 

The  "  trade  center "  or  "  basing  point "  system  has  been 
in  many  cases  pronounced  unlawful  by  this  Commission.  lie 
lAniisvUle  <£  N.  jR,  Co.  1  Inters.  Com.  Rep.  289,  290,  1  I.  C. 
C.  llej).  S4,  85 ;  Martin  v.  Chicago^  B,  <&  Q,  R,  Co,  2  Inters. 
Com.  Rep.  38-40,  2  I.  C.  C.  Rep.  -44-47 ;  Harwell  v.  Columhus 
(6  TT.  Ji,  Co.  1  Inters.  Com.  Rep.  631,  1  L  C.  C.  Rep.  236.  In 
tlie  Louisville  &  Xashville  ease,  it  is  said,  in  this  connection,  that 
the  Act  to  regulate  commerce  "aims  at  equality  of  right  and 
privilege,  not  less  between  towns  than  between  individuals, 
and  will  no  more  sanction  preferential  rates  for  the  purpose 
of  perpetuating  distinctions  than  of  creating  them ; "  and  in 
the  Jlartin  Case,  the  statute  is  declared  to  be  one  "  enacted 
in  the  interest  of  equality  as  between  large  and  small  interests," 
under  which  "  there  can  be  no  unjust  discrimination  in  giving 
to  large  and  small  towns  relatively  equal  rates."     It  is  further 
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said  in  the  latter  case  that  "a  fatal  difficulty  with  the  theory 
that  a  trade  center  as  such  is  entitled  to  specially  favorable 
rates  is  found  in  the  fact  that  it  is  in  conflict  with  the  spirit 
and  purposes  of  the  Act  to  regulate  commerce — one  of  the 
reasons  for  the  passage  of  which  was,  that  by  means  of 
rebates  and  other  contrivances,  large  towns  and  heavy  dealers 
secured  advantages  which  gave  them  a  practical  monopoly  of 
markets  and  shut  out  the  small  towns  and  small  dealers.''  In 
a  recent  decision  by  the  Supreme  Court  of  the  United  States  in 
a  case  brought  up  from  the  United  States  Circuit  Court,  for  the 
District  of  Colorado  ( Union  P.  R.  Co.  v.  Qoodridge^  149  U. 
S.  680,  37  L.  ed.  896),  Mr,  Justice  Brown,  in  speaking  of  the 
purpose  of  the  Colorado  act  under  consideration  as  being  the 
same  as  to  intrastate  commerce  as  that  of  the  Act  to  regulate 
coMunerce  as  to  interstate  commerce,  says  very  forcibly  that  it 
was  designed  "  to  cut  up  by  the  roots  the  entire  system  of  re- 
l>ates  and  discriminations  in  favor  of  particular  localities^  special 
enterprises,  or  favored  corporations,"  and  pertinently  refers  to 
the  fact  tliat  carriers,  being  dependent  upon  the  will  of  the  people 
for  their  corporate  existence,  are  "  bound  to  deal  fairly  with  the 
public,  to  extend  them  reasonable  facilities  for  the  transportation 
of  their  persons  and  property,  and  to  put  all  their  patrons 
upon  an  absolute  equality*^^  citing  Scqfield  v.  Lake  Shore  dk  M. 
S.  R.  Co.  43  Ohio  St.  571 ;  Sandford  v.  Catawissa,  W.  <&  E.  R. 
Co.  24  Pa.  378 ;  Messenger  v.  Pe7hnsylvaaiia  R.  Co.  36  N.  J. 
L.  407 ;  McPuffee  v.  Portland  <&  R.  R.  Co.  52  K  H.  430. 
The  fact,  therefore,  insisted  upon  by  counsel  for  the  roads  as 
a  matter  of  defense,  that  Montgomery  is  a  much  larger  city 
with  more  extensive  business  interests  than  Troy,  and  is  and 
has  been  treated  by  the  roads  in  making  rates  to  Troy  and 
other  surrounding  towns  as  a  "trade  center"  or  "  basing  point," 
is  no  justification  for  discriminations  in  those  rates  in  favor  of 
Montgomery. 

Water  and  rail  competition  at  Montgomery  are  also  set  up 
as  justifying  the  disproportion  in  the  rates  in  question  as 
between  Troy  and  Montgomery.  Here,  as  we  have  shown  in 
connection  with  the  violations  of  the  long  and  short  haul  rule 
of  the  statute,  these  defenses  are  not  sustained  by  the  proof. 
Water  competition  via  the  Alabama  river,  in  order  to   control 
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rates  from  St.  Louis  and  Louisville,  Cincinnati  and  other  Ohio 
river  points,  on  traflSc  from  those  cities  stopping  at  Montgom- 
ery, must,  it  is  obvious,  grow  out  of  transportation  of  such 
traflSc  via  Mobile  up  the  river  to  Montgomery.  The  carriage 
of  goods  by  river  from  or  via  Montgomery  to  Mobile  would 
be  limited  in  its  effect  to  rates  to  the  latter  city.  Water 
transportation  may  be  possible  from  localities  on  the  Ohio  and 
Mississippi  rivers  via  those  rivers  to  the  Gulf  at  New  Orleans, 
on  the  Gulf  to  the  Alabama  river  at  Mobile  and  up  that  river 
to  Montgomery,  and  the  Mobile  &  Ohio  Railroad  carries 
freight  from  St.  Louis  to  Mobile,  which  might  be  transported 
thence  up  the  Alabama  river  to  Montgomery.  No  competition 
by  either  of  these  routes  is  shown  in  this  case  on  traffic  from 
St  Louis  or  Ohio  river  points  to  Montgomery,  and  it  does  not 
seem  probable  that  such  competition  of  controlling  force  is 
likely  to  arise.  That  it  does  not  now  exist  would  appear  to 
be  indicated  by  the  lower  rates  from  St.  Louis,  Cincinnati  and 
Louisville  to  Mobile  than  to  Montgomery  at  present  prevailing, 
as  shown  in  the  following  table : 

Dlstanoes.  daoes.              19S4B6ABODBHF 

SSSliSSS^JS:  ^obUe\^.?!'.*?  »TO6BM4086»»»a)28»46 

05  miles  via  L.  ft  N.  ^Sn^mei^.!?  ^  ^   9Bn6ia86»81S656l864 

609  mUes  oto  L.  ft  N.  ^^Moblte^.^   «075e6M4086»2B2B20J8»45 

480  miles  via  L.  ft  N.  'toMontSJSeiy!   ««W«8«41»81«4»488840 

779  miles  via  L.  ft  N.  ^°MoW?e?f.^!!   «»W6444»28«J7JlttJ8« 

800  miles  via  L.  ft  N.    ^  MontlJoSel^  ^^  ^®   8871M47a888«JIMa744 
Note.— The  above  rates  are  in  cents  per  100  lbs.,  ezoept  Class  F,  which  is  per  bbl. 

Although  over  the  lines  of  the  Louisville  &  Nashville  Com- 
pany the  distances  from  all  three  of  the  above  cities  to  Mobile 
is  180  miles  greater  than  to  Montgomery,  and  the  haul  to 
Mobile  is  through  Montgomery,  the  rates  to  the  latter  are 
materially  higher  than  to  the  former.  The  higher  rates  to 
Montgomery  than  to  Mobile  shown  in  the  above  table  seem 
inconsistent  with  the  claim  that  the  rates  to  Montgomery  are 
controlled  by  water  competition  via  Mobile  up  the  Alabama 
river  to  Montgomery. 

What  we  have  said  in  reference  to  the  through  rate  op 
shipments    of   cotton    from   Troy  to   New    Orleans,  as   to   th? 
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charge  of  a  local  as  part  of  a  through  rate  and  as  to  the  bur- 
den of  proof  where  rates  are  shown  to  be  disproportionate 
and  preferential,  is  applicable  in  connection  with  the  rates 
now  under  investigation. 

Our  conclusion  on  this  branch  of  the  case  is  that  the  through 
class  rates  from  Louisville,  St.  Louis,  Cincinnati,  and  the  west 
to  Troy  are  relatively  unjust  to  that  city,  when  compared  with 
those  to  Montgomery,  and  that  this  injustice  arises  from  the 
practice  of  basing  the  Troy  rates  on  the  rates  to  Montgomery 
as  a  "  trade  center." 

The  question  remains  to  be  determined,  what  the  rates  to 
Troy  shall  be.  In  arriving  at  a  conclusion  on  this  point,  no 
light  is  furnished  by  proof  of  cost  of  service  or  other  matters 
proper  to  be  considered  in  determining  what  rates  are  just 
and  reasonable  from  the  standpoint  both  of  the  carrier  and 
shipper.  If  there  is  an  expense  incident  to  the  continuation 
of  the  through  haul  to  Troy,  which  calls  for  and  justifies 
exceptional  rates,  the  burden,  as  we  have  seen,  is  upon  the 
carrier  to  show  it.  The  roads,  however,  do  not  claim  that 
there  is  anything  in  the  nature  of  the  service  of  transportation 
to  Troy  which  justifies  the  disproportionate  rates  charged  to 
that  city,  but  base  their  defense  of  those  rates  on  another  and 
distinct  ground  (which  we  hold  not  to  be  established),  namely, 
dissimilarity  of  circumstances,  and  conditions  resulting  from 
water  and  rail  competition  at  Montgomery.  In  the  absence 
of  proof  of  exceptional  conditions,  the  transportation  from 
Montgomery  to  Troy,  including  terminal  expenses,  will  be 
presumed  to  be  not  more  costly  to  the  carrier  than  for  like 
distances  in  the  same  or  like  territory.  On  examination  we 
find  that  the  class  rates  from  Louisville,  Cincinnati  and  St. 
Louis  and  Ohio  river  points  generally,  are  the  same  to 
Columbus,  Eufaula  and  Opelika.  The  distances  from  Louis- 
ville and  St.  Louis  to  Columbus  by  the  shortest  available 
route  (that  via  Birmingham  and  Opelika  over  the  Columbus 
&  Western  road)  are  nine  miles  greater  and  by  the  routes  vm 
Montgomery  are  about  42  miles  greater  than  to  Troy.  Th** 
distance  from  Cincinnati  to  Columbus  by  the  shortest  route 
appears  to  be  about  14  miles  less  than  to  Troy.  The  distances 
to  Eufaula  are  greater  than  to  Troy,  and  to  Opelika,  they  are 
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somewhat  less.  The  distances  from  the  cities  named  to 
Cohimbus  and  Eufaula  being  on  the  average  greater  than  to 
Troy,  and  other  things  being  equal,  the  rate  to  Troy  should, 
if  anything,  be  slightly  less  than  to  those  cities.  No  substan- 
tial dissimilarity  of  circumstances  and  conditions  justifying  a 
higher  rate  to  Troy,  has  been  attempted  to  be  shown.  The 
class  rates  in  cents  per  hundred  pounds  (except  Class  F  which 
is  per  bbl.)  to  Columbus,  Eufaula  and  Opelika,  and  to  Troy, 
from  Louisville,  and  the  excess  of  the  Troy  rates  over  those 
to  Columbus,  Eufaula  and  Opelika  are  given  in  the  following 
table: 

dasflec  1S84B      tABODRHF 

Per 

From  LoniBvllle  to  Columbus,  Eufaula,  bbl. 

andOpellka 107   02   810856     4628862986505550 

From  Louisville  to  Troy 140  180  113   95   7^6845608782095066 

BxceM  of  Troy  rates 38   38   82   27    1^  16    17    14     8     7    19     4    16 

The  excess  of  the  Troy  rate  is  the  same  under  the  rates 
from  Cincinnati  and  St.  Louis. 

The  above  rates  to  Columbus,  Eufaula  and  Opelika,  if  ap- 
pUed  to  Troy,  yield  the  following  rates  in  cents  per  ton  per 
mile  on  the  different  classes : 

Classes.  128456ABODBHF 

Rate  per  ton  per  mile.. 8.94    8.80    2.99   2.50   2.06    1.69    1.06    1.82   1.07    .92   L84   2.08    .92 

These  mileage  rates  average  on  all  the  classes  1.97  cents, 
and  are  somewhat  greater  than  are  realized  on  the  application 
of  the  same  through  rates  to  the  hauls  to  Columbus  and 
Eufaula.  The  above  average  of  1.97  cents  and  the  above 
mileage  rates  on  8  out  of  the  13  classes  are  greater  than  the 
average  receipts  per  ton  per  mile  and  estimated  cost  of  carry- 
ing a  ton  a  mile  for  the  years  ending  June  30,  1891  and 
1892,  as  reported  by  the  Louisville  &  Nashville  R.  Co.,  the 
Alabama   Midland  and   Georgia  Central,  and  which  are  given 

in  the  following  table : 

1891.  1892. 

-KT  -»« ^*  -D^-^  Average      Estimated      Average      Estimated 

Name  of  Road.  receipte.         cost.  receipUi.  cost. 

Louisville  &  Nashville  R.  cts.  cts.               cto.               cte. 

Co .968  .614              .948              .621 

Alabama  Midland  Ry....  1.745  .990  1.856  1.400 

Central  R  R.  of  Georgia.  1.529  1.012               ♦                  ♦ 

^  Report  for  four  montha  by  the  reoeiyer  of  the  Biohmond  k  Danyille  Bailrottd 
does  not  gire  theae  items. 
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Colambus  and  Eufanla  are  located  in  or  are  contiguous  to  the 
territory  in  which  Troy  is  situated,  and  the  former,  at  least, 
is  in  active  competition  with  Troy  for  business  in  the  country 
immediately  around  Troy.  Wo  are  of  the  opinion  that  the 
class  rates  to  Troy  from  Louisville,  Cincinnati  and  St.  Louis 
should  be  at  least  as  low  as  those  above  given  to  Columbus  and 
Eufaula. 

It  is  claimed  on  the  part  of  the  roads,  that  the  establishment 
of  lower  rates  to  Troy  will  disarrange  and  call  for  a  re-ad just- 
nient  of  the   rates  to  the  localities  around  Troy  in  order  to 
prevent  unjust   discrimination   in   favor  of   Troy   and    against 
such  localities.     It  appears,   from   the  tariCs  on  file  with  the 
Commission,   that   the   through   rates   to   these    points    around 
Troy  are  made  on  the  basis  of  the  rates  to  Montgomery  plus 
tlie  local  rates  from  Montgomery  on — in    other    words,   that 
Montgomery  is  given  the  undue  advantage  of  a  "  trade  center" 
as  against  these  points.     This  being  the  case,  these  rates  now 
call  for  re-adjustment  with  a  view  of  remedying  the  unju!>t 
discrimination   thus  appearing.      The  adjustment  of  the    rates 
to  these  points  so  as  to  make  them  conform  to  the  reduced 
rates  which  we  have  ordered  for  Troy,  will  tend  to  bring  them 
in  line  with  the  law  and  do  away  with  the  unjust  discrimina- 
tion in  favor  of  Montgomery  already   existing    under  them. 
It  certainly  cannot  be  hold   to   be  a  valid   objection   to    the 
correction  of  unlawful  rates  to  one  locality,  that  it  involves  a 
like  correction    as    to  other  localities.     Unjust  discrimination 
as  between  localities  or  individuals  cannot  be  essential  to  the 
business  prosperity  of  the  roads;  on    the  contrary,  we  believe 
that  in  the  end,   if  not  immediately,   their  financial    welfare 
would  be  promoted  by  the  application  in  the  matter  of  rate 
making  of  the  principle  of  absolute  fairness  as  between   all 
interests,   large  and    small,    enjoined    by    the    statute.     Rates 
should  in  the  first  instance  be  fixed  upon  a  fairly  remunerative 
basis  and  then  so  applied  as  to  result  in  no  undue  advantage 
or  disadvantage  to  any  interest.     It    will    devolve  upon  the 
roads  to  make  whatever  changes  in  rates  to  surrounding  towns 
may   be  incidental  to,   and  a  necessary   consequence  of,  com- 
pliance in  good  faith  with  our  order  in  reference  to  the  rates  to 
Troy. 
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III  pnrsnance  of  the  conclnsions  arrived  at  in  this  case,  it 
is  ordered  that  the  roads  participating  in  the  trafGic  involved 
cease  and  desist,  (1),  from  charging  and  collecting  on  class 
goods  shipped  from  Louisville,  St.  Lonis  and  Cincinnati  to 
Troy  a  higher  rate  than  is  now  charged  and  collected  on  such 
shipments  to  Columbas  and  Enfaula;  (2),  from  charging  and 
collecting  on  cotton  shipped  from  Troy  via  Montgomery  to 
New  Orleans  a  higher  through  rate  than  50  cts.  per  hundred 
pounds;  (3),  from  charging  and  collecting  on  shipments  of 
cotton  from  Troy  for  export  via  the  Atlantic  seaports,  Bruns- 
Mrick,  Savannah,  Charleston,  West  Point  and  Norfolk,  a  higlier 
rate  to  those  ports  than  is  charged  and  collected  on  such  ship- 
ments from  Montgomery ;  (4),  from  charging  and  collecting  ou 
cotton  shipped  from  Troy  to  Brunswick,  Savannah  and  Charles- 
ton, a  higher  rate  than  is  charged  and  collected  on  such  ship- 
inents  from  Montgomery  through  Troy  to  those  ports ;  (5),  from 
charging  and  collecting  on  class  goods,  shipped  from  New  York^ 
Baltimore  and  the  northeast,  to  Troy,  a  higher  rate  than  is 
charged  and  collected  on  such  shipments  to  Montgomery ;  and 
(6),  from  charging  and  collecting  on  phosphate  rock  shipped  from 
the  South  Carolina  and  Florida  fields  to  Troy  a  higher  rate  timi) 
is  chaiged  and  collected  on  such  shipments  through  Troy  to 
Montgomery. 
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PHELPS  &  COMPANY  F.  THE    TEXAS    &   PACIFIC 

RAILWAY  COMPANY. 


Complaint  filed  March  2,  1892.— Answer  filed  April  18,  1892.  ~ Amendment 
to  complaint  filed  April  22,  1892.~AmeDded  answer  filed  June  4,  1892.— 
Heard  at  New  Orleans,  La.,  March  18,  1898.— Brief  for  defendant  filed 
August  18, 1898.— Decided  October  16, 1898. 


1.  The  rates  which  carriers  are  required  by  the  sixth  section  of  the  statute  to 

publish,  file,  and  adhere  to  without  deviation  cover,  not  merely  the  car- 
riage, but  services  rendered  in  receiving  and  delivering  property  as  well. 

2.  The  lien  of  carriers  upon  freight  for  charges  earned  is  satisfied  by  the  pay- 

ment of  rates  for  their  services  which  they  are  lawfully  entitled  to  de- 
mand, and  a  guaranty  executed  to  a  carrier  by  consignees  or  third  parties, 
which  might  be  construed  to  enable  the  carrier,  in  consideration  of  freight 
delivery  before  settlement  of  transportation  charges,  to  exact  for  services 
rendered  in  moving  and  delivering  the  freight  whatever  it  chooses  to 
demand,  cannot  be  used  by  the  carrier  to  force  payment  of  charges  in 
excess  of  those  it  would  be  entitled  to  collect  or  receive  if  previous  freight 
delivery  had  not  been  made. 

3  The  Interstate  Ck)mmerce  Act  does  not  recognize  indefinite  or  uncertain 
transportation  charges;  the  idea  of  unequal  compensation  for  like  service, 
or  discrimination  in  the  treatment  of  persons  similarly  situated  is  repug- 
nant to  every  requirement  of  that  law,  and  a  party  to  an  interstate  ship- 
ment cannot  be  excluded  by  the  carrier  from  privileges  afforded  to  other 
patrons  in  the  same  locality  because  of  his  refusal  to  pay  excessive  freight 
charges,  even  though  an  agreement  to  subsequently  refund  the  excess 
should  accompany  the  demand. 

4.  When  actual  weights  of  cotton  shipments  cannot  be  ascertained  without 

great  inconvenience  to  the  shipper  or  carrier,  and  when  transportation 
charges  are  promptly  adjusted  by  the  carrier  upon  the  basis  of  actual 
weights  furnished  by  the  consignee,  a  practice  of  billing  the  cotton  at  a 
proper  estimated  weight  per  bale  should  not  be  deemed  unlawful. 

5.  The  retention  of  an  overcharge  has  all  the  effect  of  extortion  and  unjust  dis- 

crimination against  the  person  from  whom  its  payment  has  been  required, 
and  when  the  refund  of  an  excessive  charge  has  been  unnecessarily  de- 
layed for  a  considerable  period  the  ofllcials  responsible  therefor  become 
fairly  chargeable  with  wilful  hitention  to  violate  the  law. 
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Ashion  PJielpSj  for  complainants. 

John  S.  BlaAr^  T.  J.  Freernxm^  and  Howe  ds  PrenUsSj  for 
Jefendant. 


BEPOBT  AND  OPINION   OF  THE  COMMISSION. 

Knapp,  Commissioner: 

The  principal  grievance  alleged  in  the  complaint  is  that  un- 
just discrimination  arises  from  the  refusal  of  defendant  to  deliver 
uncompressed  cotton  consigned  to  complainants  at  New  Orleans 
upon  the  same  terms  as  it  delivers  such  cotton  for  other  con- 
signees in  that  city ;  in  other  words,  that  the  defendant  delivers 
uncompressed  cotton  to  compress  companies,  except  the  Alabama 
&  Factors'  Press  Company,  without  requiring  the  payment  of 
freight  charges  before  delivery,  such  compress  companies  having 
previously,  by  a  guaranty  in  writing,  made  themselves  re- 
sponsible for  freight  charges  in  case  payment  thereof  should 
be  refused  by  the  consignees,  whil^  the  defendant  refuses  to 
deliver  complainants'  cotton  to  the  Alabama  &  Factors'  Press 
Company,  or  the  cotton  of  other  consignees  dealing  with  that 
company,  except  upon  the  payment  of  transportation  charges 
before  delivery,  and  also  declines  to  accept  or  recognize  a  similar 
guaranty  of  freight  charges  from  said  Alabama  &  Factors'  Press 
Company. 

The  defendant  admits  the  discrimination,  but  contends  that 
it  is  justified  by  the  refusal  of  complainants  to  pay  freight 
charges  demanded,  and  by  the  subsequent  refusal  of  the  com- 
press company  to  carry  out  its  guaranty  to  promptly  pay  freight 
charges  demanded  by  defendant  in  case  complainants  should 
fail  to  do  so.  The  position  of  the  defendant  is  clearly  stated  in 
the  following  extract  from  its  answer :  "  Your  respondent 
denies  that  in  requiring  payment  before  delivery  of  shipments 
to  certain  consignees  or  their  agents,  who  decline  to  carry  out 
the  guarantee  above  mentioned,  they  are  nullifying  any  provision 
of  law  relating  to  common  carriers,  and  it  further  denies  that  in 
waiving  its  right  of  lien  to  other  consignees  or  their  agents  who 
do  observe  such  guarantees  it  is  guilty  of  an  unjust  discrimin- 
ation." 


38  INTEB8TATE  OOMMBBOE  COMMISSION  BEPOBTB. 

On  the  other  hand,  complainants  assert  that  neither  they 
nor  the  compress  company  refused  to  pay  proper  and  just 
rates  of  freight;  that  the  charges  over  which  this  controversy 
arose  were  excessive  and  unjust,  as  is  shown  by  their  subse- 
quent correction ;  and  that  these  guarantees  by  compress  com- 
panies are  "given  under  duress,  as  a  refusal  to  do  so  would 
be  followed  by  arbitrary  measures,  attended  by  an  immense 
amount  of  practical  inconvenience,  as  has  actually  happened 
in  the  case  of  your  petitioner  and  the  presses  where  they 
t-tore  their  cotton."  "Your  petitioner  submits  that  a  railway 
company  cannot  assume,  through  an  extorted  agreement  of  this 
ivind,  to  nullify  the  provisions  of  the  law  relating  to  common 
carriers." 

Another  feature  of  the  complaint  is  that  defendant  demands 
unlawful  rates  on  cotton  carried  by  weight  by  estimating  such 
cotton  at  535  pounds  per  bale  when  a  copy  of  the  original 
invoice  of  the  cotton  or  the  certificate  of  a  public  weigher  is 
not  produced.  This  branch  of  the  case  was  not  made  promi- 
nent at  the  hearing,  except  as  tending  to  show  that  the  rule 
(»f  estimated  weights,  in  connection  with  the  guaranty  of 
prompt  payment  of  charges  above  referred  to,  results  in 
numerous  claims  of  overcharge,  and  as  a  basis  for  the  addi- 
tional allegation  that  these  claims  are  exceedingly  difficult  to 
collect.  Indeed,  one  of  the  complainants  admitted  that  since 
the  commencement  of  this  proceeding  there  had  been  little 
cause  for  complaint  against  the  defendant  for  basing  charges 
upon  excessive  weights. 

Facts. 

There  is  little  disagreement  between  the  parties  as  to  the 
material  facts  in  this  case  and  they  can  be  very  briefly  stated : 

1.  The  complainants  are  a  firm  of  commission  merchants 
extensively  engaged  in  buying  and  selling  cotton  in  the  city 
of  ^ew  Orleans,  and  their  solvency  is  not  questioned  in  this 
proceeding. 

2.  It  is  a  general  custom  in  that  city  for  cotton  dealers  or 
"factors"  to  have  uncompressed  or  "flat"  cotton  consigned 
to  them  delivered  direct  by  the  railroad  to  drays  of  the  cotton 
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preflses  which  they  patronize,  and  the  railroads  do  not  require 
payment  of  freight  charges  before  such  delivery,  provided  the 
compress  company  has  previously  executed  and  delivered  a 
guaranty  making  itself  responsible  for  such  charges.  This 
arrangement  insures  the  prompt  removal  of  a  bulky  class  of 
freight  from  the  yards  and  depots  of  the  carriers,  and  the  com- 
press company's  guaranty  saves  them  from  any  loss  whicli  might 
arise  from  tb.e  relinquishment  of  their  lien  for  freight  charges 
resulting  from  delivery  of  the  cotton  before  payment  of  such 
charges.  It  also  saves  much  time,  trouble  and  expense  to  con- 
signees and  the  cotton  presses  they  employ.  This  method  of 
facilitating  the  quick  delivery  of  cotton  is  advantageous  to  all 
parties  concerned. 

8.  The  form  of  guaranty  required  by  the  defendant  was  as 
follows : 

«« THE  TEXAS  &  PACIFIC  RAILWAY  CO. 

«  Office  of  Frt  Agt.  New  Orleans. 

**  Statb  ov  Louisiana,        ) 
**CrrT  OF  Nbw  Orlbans.  f 

"  In  consideration  that  the  Texas  ft  Pacific  Railway  Company  shall  deliver 
to  the  Alabama  A  Factors'  Cotton  Press,  its  Agents  or  Draymen,  from  time 
to  time,  any  cotton  without  insisting  on  the  freight  and  charges  thereon  being 
first  paid  by  the  respective  consignees,  whereby  the  said  railway  company  may 
lose  its  lien. 

**  We  hereby  agree  to  and  do  guarantee  the  payment  of  such  freight  and 
charges  on  any  cotton  so  delivered  to  said  press,  or  to  any  draymen  or  agent 
of  ours,  and  bind  ourselves  to  pay  the  same  on  demand  in  case  the  respective 
consignees  fail  to  do  so.  It  is  well  understood  that  such  freight  and  charges 
shall  be  paid  under  this  guaranty  in  full  without  any  delay,  and  without  wait- 
ing for  the  discussion  or  settlement  of  any  claims  by  any  person  with  respect 
to  such  cotton  for  overcharge,  damage,  bad  order,  or  any  other  cause — all  such 
claims  upon  any  ground  of  complaint  whatever  to  be  made  after  the  payment 
of  such  bills  of  freight  and  charges,  and  according  to  the  rules  of  the  Texas  & 
Pacific  Company  governing  such  cases.** 

There  is  nothing  in  the  case  which  tends  to  show  that  the 
miiiagement  of  the  Alabama  or  the  Factors'  Press  is  not 
pecuniarily  responsible,  and  no  such  claim  was  made  by  the 
defendant. 

4.  The  authority  of  the  defendant  to  deliver  cotton  after 
the  press  had  given  its  guaranty  is  shown  by  the  followin;^ 
exhibits : 
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"  THB  TEXAS  <&  PACIFIC  RAILWAY  00. 
"  Office  of  Freight  Agent. 

"New  Orleans,  La.,  August  15th,  1890. 
**  To  Manager  Alabama  A  Factors'  Press: 
"  Tchptls.  St.,  bet.  Henderson  &  Robin,  New  Orleans,  La. 

"  Dear  Sir :~ Will  you  please  indorse  hereon  the  name  of  the  drayman  that 
is  authorized  to  haul '  Flat  Cotton '  from  this  Railway  to  your  press,  and  haye 
drayman  indorse  hereon  the  names  of  his  clerks  that  have  authority  to  sign  for 
same. 

••  Tours  truly, 

'*F.  M.  Folger,  M.  C,  Freight  Agent." 

"  Mr.  A.  McLaughlin  wiU  dray  '  Flat  Cotton '  to  be  stored  in  our  press. 

"  P.  P.  S.  Hayward, 
"  J.  D.  Hay  ward, 

"  Alabama  and  Factors'  Managers  Press." 

*'  Mr.  John  T.  Barry  is  authorized  to  dray  and  sign  for  *  Flat  Cotton '  to  be 

drayed  to Press. 

"  A.  McLaughlin,  Drayman." 

"  THB  TEXAS  &  PACIFIC  RAILWAY  CO. 
'*  Office  of  Frt.  Agt.,  New  Orleans,  La. 

8,  16,  90. 
"  Messrs.  Phelps  ft  Co.,  192  Oravier. 
''  Cotton  Factors,  New  Orleans,  La. 

"  Dear  Sir: — Will  you  please  indorse  hereon  the  name  of  the  press  you 
desire  this  railway  to  deliver  your  '  Flat  Cotton '  for  the  season  of  1890  and 
1891. 

"  Tours  truly, 

"F.  M.  Folger,  M.  C.  Freight  Agent" 

"  Deliver  '  Flat  Cotton '  consigned  to  us  to  the  Factors'  Press,  unless  other- 
wise ordered. 

'*  Phelps  ft  Oo." 

5.  Early  in  1891  the  defendant  carried  three  lots  of  flat 
cotton  to  New  Orleans,  which  had  been  shipped  to  com- 
plainants from  points  on  the  Red  River  in  Arkansas,  to  wit : 
one  lot  of  four  bales  consigned  by  H.  A.  Hawkins,  from 
Hawkins'  Landing,  Ark.,  and  one  lot  of  one  bale  and  another 
of  sixteen  bales  shipped  by  GafiFney  &  Brigance  from  Opah 
Place,  Ark.  The  shipments  were  all  made  in  January,  1891, 
and  carried  by  the  steamer  "Belle  Crooks"  to  Fulton,  Ark., 
where  they  were  turned  over  to  the  St.  Louis,  Iron  Mountain 
&   Southern   for  transportation  to  New  Orleans   by   that   road 
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and  the  Texas  &  Pacific  Kailway,  the  defendant  herein.    The 
steamer    Belle  Crooks  issued   through  bills  of  lading  to  the 
shippers,  specifying  that  the  through  charge  to  New  Orleans 
would   be  $4.00   per   bale  from  Hawkins'  Landing  and  $4.50 
per  bale  from  Opah  Place.     The  bills  of  lading  were  sent  by 
the  shippers  to  Phelps  &  Co.,  the  complainants.     The  steamer 
did  not  give  copies  of  the  bills  of  lading  to  the  Iron  Mountain 
agent.      Those  rates  made  the   expense  of    transportation   to 
New  Orleans  $16.00  on  the  four  bales  from  Hawkins'  Landing 
and  $76.50  on  the  twenty-one  bales  from  Opah  Place,  a  total 
of  $92.50.     By  notices  dated   February   7  and  20,  1891,  the 
defendant  notified  complainants  of  the  arrival  of  these  lots 
of  cotton,  and  after  delivery  to  the  Factors'  Press,  according 
to  complainants'   standing  order,   defendant's  agent  presented 
expense  bills  at  complainants'  office  specifying  $18.00,  or  $4.50 
per  bale,  for  the  four    bales    from    Hawkins'    Landing,   and 
$85.00,  or  $5.00  per  bale,  for  the  seventeen  bales  from  Opah 
Place,  a  total  of  $103.00.    The  difference  between  the  bills  of 
lading  and  expense  bills  was,  therefore,  $10.50,  or  50  cents  per 
bale.      Complainants  refused  to  pay  more   than  the  through 
bills  of  lading  called  for.    Defendant's  agent  then  demanded 
payment    from    the    Factors'    Press  under  the    terms    of    its 
guaranty.     The   manager  of  the    press    also    refused    to    pay 
charges  in   excess  of  those  named  in  the  bills  of  lading,  but 
offered  to  deposit  the  whole  amount  claimed  until  the  matter 
should  be  adjusted.     The  agent  declined   this  offer    and    re- 
ported  the  facts  to  the  general  office  of   the    defendant    at 
Dallas,  Texas,  from  whence  he  was  instructed  to  cease  deliver- 
ing cotton  to  the  Factors'   Press  (and  also  to  the  Alabama, 
under   the   same   management),   for    Phelps   &   Co.,   the  com- 
plainants, or  any  other  consignees,  unless   the   freight  chargeg 
were  paid  prior  to  delivery.     This  order  was  at  once  put  into 
effect.     The  expense  bills  were   not  paid  as  demanded  and  so 
the  matter  stood  for  about  a  year,  that  is,  until  shortly  after 
this  complaint  was  filed,  when  the  defendant   presented   bills 
corrected  to  the  bill  of  lading  charges,  and  they  were  promptly 
paid  by    complainants.     The   evidence   does  not  show   why   it 
was    thought    necessary   to    defer   for   more   than   a  year  the 
settlement  of  a  dispute  over  freight  bills  covering  the  charges 
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of  but  three  carriers,  or  rather  only  two  carriers,  for  the  rail- 
roads were  operating  ander  a  joint  tariff. 

The  charges  from  the  point  of  shipment  to  New  Orleans 
were  made  by  adding  the  charge  of  the  vessel  to  the  joint 
tariff  rate  of  the  railroads  from  Fulton  to  New  Orleans.  The 
shipment  was  through,  however,  and  the  carriage  over  the 
connecting  lines  was  continuous.  This  joint  tariff  rate  of  the 
roads  was  $3.00  per  bale,  and,  in  the  absence  of  any  joint  rate 
with  the  vessel,  the  charges  of  the  latter  according  to  its  own 
bills  of  lading  must  have  been  $1.00  from  Hawkins'  Landing 
and  $1.50  from  Opah  Place.  The  through  bills  of  lading  of 
the  steamer  did  not,  as  before  stated,  accompany  the  shipment 
when  delivered  to  the  Iron  Mountain  road,  and  the  Texas  & 
Pacific  did  not  have  actual  knowledge  of  their  contents  until 
complainants  produced  them.  Upon  delivering  the  cotton  to 
the  Iron  Mountain  road  the  steamer  line  demanded  and 
received  for  its  charges  the  sum  of  $1.50  per  bale  from 
Hawkins'  Landing  and  $2.00  per  bale  from  Opah  Place,  and 
these  charges  added  to  the  $3.00  joint  tariff  rate  of  the  rail- 
roads made  the  sum  per  bale  demanded  exceed  the  bills  of 
lading  rates  by  50  cents  per  bale,  and  this  accounts  for  the 
overcharge.  After  correspondence  with  the  railroad  companies, 
the  steamer  line  refunded  the  overcharge  of  $10.50  to  the  iron 
Mountain  road,  and  the  Texas  &  Pacific,  upon  being  advised 
thereof,  made  the  expense  bills  agree  with  the  bills  of  lading. 
The  new  expense  bills,  showing  the  refund  by  the  steamer  line, 
were  presented  to  complainants  on  March  19,  1892,  and  immedi- 
ately paid.  So  the  overcharge  was  settled.  But  the  defendant 
has  nevertheless  kept  its  order  forbidding  delivery  to  the  Ala- 
bama and  Factors'  Presses  before  payment  of  freight  in  full 
force  and  effect,  with  the  exception  of  a  few  shipments  for  con- 
signees other  than  Phelps  &  Co.,  the  delivery  of  which  occurred 
through  the  oversight  of  a  clerk. 

6.  The  defendant  insists  upon  payment  of  the  freight 
charges  specified  in  its  expense  bills  when  presented  to  the 
consignee,  leaving  the  amount  of  any  excess  collected  to  be 
afterwards  determined  and  refunded  upon  the  filing  by  the 
consignee  of  claim  for  overcharge.  Sometimes  the  cotton  is 
transported   at  so   much  per  bale.      This  was  the   case  with 
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these  shipments  from  Opah  Place  and  Hawkins'  Landing  to 
New  Orleans.  Cotton  TariflE  No.  425  of  the  Texas  &  Pacific, 
effective  October  12,  1801,  names  rates  per  hundred  pounds  on 
uncompressed  cotton  and  bears  this  notation : 

MiNiMTTM  Weights  on  Cotton. 

**  In  all  cases  where  the  certificate  of  a  public  weigher,  or  a 
certified  invoice  of  the  actual  gross  weight,  is  not  furnished  at 
point  of  shipment,  the  minimum  weight  to  be  charged  on 
cotton  shall  be  535  pounds  per  bale  on  shipments  to  the 
Mississippi  river  and  the  Missouri  river,  and  to  Houston  and 
Galveston,  the  cotton  to  be  billed  at  actual  weight  subject  to  the 
minimum  as  above,  any  overcharge  that  may  arise  to  be  refunded 
only  on  presentation  of  original  invoice  of  the  cotton  or  certifi- 
cate of  the  public  weigher." 

^  Cotton  for  domestic  points  and  foreign  ports  shall  be  taken 
tt  actual  gross  invoice  weight" 

" In  all  cases  where  a  certificate  of  a  public  weigher  or  a  cei- 
tified  invoice  of  the  actual  gross  weight  is  furnished  at  point  of 
shipment,  agents  will  note  on  face  of  billing:  This  Cotton 
Billed  at  Actual  Gross  Invoice  Weight." 

It  is  claimed  by  defendant  that  until  the  actual  weight  is 
ascertained,  either  at  the  point  of  shipment  or  point  of 
destination,  shippers  should  pay  for  a  prescribed  minimum 
weight  and  have  any  excess  returned  to  them  afterwards,  and 
that  complainants  have  no  just  cause  of  complaint  when  the 
defendant  is  willing  to  accept  their  weights.  One  of  the 
complainants  testifies,  however,  that  claims  for  overcliarge, 
besides  not  bei^g  promptly  adjusted,  do  not  even  receive 
early  attention,  and  two  accounts  of  overcharges  presented  a 
year  prior  to  the  hearing  were  put  in  evidence  as  not  having 
been  paid,  or,  so  far  as  complainants  could  learn,  even  con- 
sidered. In  this  connection  the  following  uncontradicted 
testimony  of  Mr.  Phelps  is  pertinent :  "  It  is  very  slow  work 
to  collect  an  overcharge.  1  would  like  to  file  with  the  Com- 
mLseion  a  statement  of  overcharges  which  arose  on  shipments 
a  year  ago,  and  which  we  paid  with  the  assurance  that  in  the 
event  of  there    being  an   overcharge    the    money    would    be 
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refunded  without  the  formality  of  putting  a  claim  into  the 
company.  It  is  against  the  Texas  &  Pacific  Company.  We 
have  written  to  Mr.  Fenby  at  Dallas,  and  he  never  had  the 
courtesy  to  reply.  Mr.  Beese,  commercial  agent  of  the  Texas 
&  Pacific  road  at  the  time,  assured  us  that  when  the  cotton 
was  sold  they  would  refund  the  overcharge  without  the  for- 
mality of  making  a  claim.  We  have  never  got  the  money 
yet.  While  the  amount  of  money  in  tliifi  case  is  small,  it 
might  in  some  cases  be  very  large.  We  do  a  large  business, 
:iiid  drafts  are  drawn  against  those  shipments  payable  at  sight, 
and  unless  the  bill  of  lading  is  conclusive,  we  cannot  tell 
where  we  stand.  In  these  transactions  if  we  do  not  know 
what  freight  we  have  to  pay  we  cannot  form  a  bads  of 
tMlculation."  Defendant's  agent  testified  that  great  caxe  is 
r.ilccn  to  revise  way-bills  from  published  tarifEs  before  the 
•xpeiise  bills  are  made  out,  and  that  the  bills  are  afterwards 
revised  in  the  auditor's  office.  It  is  fairly  deducible  from  the 
evidence,  and  we  so  find,  that,  while  great  care  is  exercised  by 
viefendant  to  insert  only  proper  charges  in  expense  bills  which 
it  pre-^eiits  to  consignees  of  flat  cotton,  complainants  have 
jxperieneed  much  difiiculty  in  getting  their  overcharge  olaims 
promptly  adjusted." 

Conclusions. 

The  main  point  to  be  decided  is  whether  the  discrimination 
admitted  in  this  case  is  unjust. 

The  defendant,  upon  the  refusal  of  complainants,  and  subse- 
quently of  the  compress  company,  to  pay  the  freight  charges 
demanded  on  three  lots  of  cotton,  prohibited  future  delivery 
of  "  fiat "  cotton  to  the  compress  company  for  complainants  or 
other  consignees  except  upon  the  payment  of  transportation 
charges  due  thereon,  notwithstanding  the  custom  of  defendant 
and  other  carriers  to  deliver  such  cotton  to  compress  compa- 
nies in  New  Orleans  without  requiring  previous  payment  of 
charges.  This  prior  delivery  is  unconditional  and  amounts  to 
a  surrender  of  the  carrier's  lien  on  the  freight  for  charges 
earned,  but  the  carrier  requires  and  obtains,  in  consideration 
of  such  surrender  of  lien,  a  guaranty  or  contract  from  each 
compress  company,  whereby  it  agrees  to  pay  the  freight  charges 
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on  demand,  in  case  consignees  refuse  to  make  such  payment. 
The  ^piaranty  set  out  in  the  third  finding  contains  this  clause: 
"It  is  well  understood  that  such  freight  and  charges  shall  be 
paid  nnder  this  guaranty  im,  full  without  any  delay  and  with- 
out waiting  for  the  discussion  or  settlement  of  any  claims  by 
any  person  with  respect  to  such  cotton  for  overcharge,  damage, 
bad  order,  or  any  other  cause — all  such  claims  upim  any  ground 
of  complaint  whatever  to  be  made  after  the  payment  of  such 
bills  of  freight  and  charges,  and  according  to  the  rules  of  the 
Texas  &  Pacific  Company  governing  such  cases."  The  com- 
plainants and  the  guaranteeing  compress  company  refused  to 
pay  the  charges  demanded  on  the  three  lots  of  cotton  above 
mentioned  upon  the  ground  that  such  charges  were  excessive. 
Thereupon  the  defendant  chose  to  regard  the  guaranty  as  can- 
celed, and,  although  soon  after  the  filing  of  this  complaint  the 
charges  were  admitted  to  be  excessive  and  settled  according 
to  complainants'  claim,  the  order  prohibiting  delivery  to  the 
compress  company  before  payment  of  freight  charges  has 
never  been  rescinded. 

The  object  of  the  guaranty  or  contract,  as  expressed  therein, 
is  to  secure  immediate  transfer  of  the  cotton  from  the  carrier's 
depot  or  yards  to  the  warehouse  or  press  of  the  compress 
company,  and  to  indemnify  the  carrier  against  such  loss  as 
the  relinquishment  of  its  lien  upon  the  property  for  freight 
charges  might  entail.  Such  quick  removal  of  large  quantities 
of  bulky  freight  is  an  advantage  to  the  carrier  as  well  as  to 
the  owner  and  the  compress  company,  and  there  is  nothing  in 
the  evidence  which  warrants  a  finding  that  this  transfer  of 
possession  constitutes  additional  service  for  which  the  carrier 
is  entitled  to  additional  charge ;  and  it  is  due  to  the  defendant 
to  say  that  it  does  not  make  any  such  pretension.  It  is  proper 
also  to  point  out  that  if  this  were  the  fact  any  additional 
charge  in  this  case  would  still  violate  the  law,  for  carriers  are 
required  to  publish,  file,  and  adhere  to  their  rates  without 
deviation,  and  such  rates  cover  not  merely  the  carriage,  but 
services  rendered  in  receiving  and  delivering  property  as  well; 
and  there  is  nothing  in  defendant's  tariffs  which,  either  as  car- 
rying or  terminal  charges,  refers  to  this  matter  of  delivering 
facilities  in  New  Orleans. 
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CoDsidered  without  any  reference  to  its  duties  as  a  public 
carrier,  the  above-quoted  terms  of  the  guaranty  might  entitle 
the  defendant  to  immediate  payment  of  whatever  sums  it 
should  see  fit  to  demand  as  freight  charges ;  but  the  provisions 
of  the  Act  to  regulate  commerce  prohibit  it  from  collecting  any 
excessive  charge,  and  we  fail  to  see  how,  through  relinquish- 
ment of  its  lien  or  under  the  most  strongly  worded  guaranty, 
it  can  justify  even  a  temporary  departure  from  the  law. 

The  lien  of  carriers  upon  freight  for  charges  earned  is  sat- 
isfied by  the  payment  of  rates  for  their  services  which  they 
are  lawfully  entitled  to  demand,  and  a  guaranty  executed  to  a 
carrier  by  consignees  or  third  parties,  which  might  be  con- 
strued to  enable  the  carrier,  in  consideration  of  freight  delivery 
before  settlement  of  transportation  charges,  to  exact  for  ser- 
vices rendered  in  moving  and  delivering  the  freight  whatever 
it  chooses  to  demand,  cannot  be  used  by  the  carrier  to  force 
payment  of  charges  in  excess  of  those  it  would  be  entitled  to 
collect  or  receive  if  previous  freight  delivery  had  not  been 
made. 

The  Interstate  Commerce  Act  does  not  recognize  indefinite  or 
uncertain  transportation  charges ;  the  idea  of  unequal  compensa- 
tion for  like  service,  or  discrimination  in  the  treatment  of  per- 
sons similarly  situated,  is  repugnant  to  every  requirement  of  that 
law,  and  a  party  to  an  interstate  shipment  cannot  be  excluded  by 
the  carrier  from  privileges  afforded  to  other  patrons  in  the  same' 
locality,  because  of  his  refusal  to  pay  excessive  freight  charges, 
even  though  an  agreement  to  subsequently  refund  the  excess 
should  accompany  the  demand. 

Therefore,  if  the  charges  demanded  first  of  the  complainant 
and  subsequently  of  the  guaranteeing  compress  company  were 
greater  than  the  defendant  would  have  been  entitled  by  law 
to  collect  and  retain  if  it  had  not  parted  with  its  lien,  an  order 
against  the  defendant  is  clearly  indicated  without  consideration 
of  any  of  the  other  questions  connected  with  defendant's  refnsal 
to  continue  delivering  to  the  compress  company  before  payment 
of  its  charges. 

The  facts  demonstrate  that  the  charges  originally  demanded 
by  defendant  were  excessive.  There  was  an  overcharge  of 
60  cents  per  bale  on  these  three  lots  of  cotton  amounting  to 
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$10.50y  and  this  excess,  when  investigation  was  seriously 
ondertaken  by  defendant  and  the  other  carriers,  was  readily 
discovered.  The  existence  of  error  was,  moreover,  plainly 
indicated  to  defendant's  agent  when,  at  the  time  of  the  original 
demand,  complainants  produced  the  bills  of  lading  issued  by 
the  steamboat  company.  Those  bills  of  lading  indicated 
through  charges  per  bale  less  than  those  named  in  the  expense 
bills.  There  was  no  through  joint  tariflE  showing  the  entire 
rate  for  the  whole  distance;  the  through  charge  was  based 
upon  a  combination  of  the  unpublished  steamboat  charge  with 
the  joint  tariff  rate  of  the  defendant  and  the  Iron  Mountain 
Railroad  Company,  and  defendant's  agent  and  complainants 
and  the  compress  company  all  knew  of  this  combination. 
Now,  while  the  steamboat  charges  were  not  published  and 
therefore  unknown  to  the  public,  the  joint  tariff  of  the  railroad 
was  published  and  a  matter  of  common  knowledge;  therefore, 
a  simple  deduction  of  the  joint  tariff  rate  of  $3.00  per  bale 
from  the  per  bale  charges  specified  in  the  bills  of  lading  was 
sufficient  to  point  out  the  probability  of  error  on  the  part  of 
the  steamboat.  It  was  not  a  case  of  transportation  over  half 
a  dozen  or  more  lines  charging  independent  rates;  there  was 
here  nothing  more  than  the  inflexible  joint  rate  of  the  roads 
added  to  the  charge  of  the  steamboat,  and  the  steamboat 
company  had  itself  issued  the  bills  of  lading:  wherein  lower 
^otal  charges  were  specified  than  those  named  in  the  expense 
bills  of  the  defendant.  No  tracing  or  examination  was  neces- 
sary, therefore,  to  determine  the  overcharge.  The  dis- 
crepancy between  the  contract  through  rate  of  the  steamboat 
and  the  sum  of  the  carrier's  charges  as  shown  in  the  expense 
bills  was  quite  sufficient  to  establish  a  presumption  that  the 
steamboat  had  exacted  from  the  Iron  Mountain  road  a  rate 
per  bale  in  excess  of  that  to  which  it  was  entitled  under  its 
own  agreement  with  the  shipper.  This,  it  seems  to  us, 
warranted  the  complainant  and  the  compress  company  in 
demanding  a  correction  of  the  expense  bills,  and  the  offer  of 
the  compress  company  to  deposit  the  whole  amount  claimed, 
pending  verification  or  correction  of  the  charges,  certainly 
indicates  that  it  sought  no  improper  advantage  and  manifested  no 
disposition  to  be  captious  or  unfair. 
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The  defendant  contends  there  was  no  common  arrangement 
for  continuous  carriage  or  shipment  between  the  boat  line 
and  the  railroad  carriers,  and  that  therefore  the  steamboat 
transportation  is  not  a  proper  subject  for  our  consideration. 
But  this  Commission  has  repeatedly  held  that  the  receipt, 
forwarding,  and  delivery  of  traffic  by  connecting  carriers 
clearly  establishes  the  existence  of  a  common  arrangement 
between  the  carriers  for  continuous  carriage  or  shipment. 
Mattmgly  v.  Pennsylvania  Co,  2  Inters.  Com.  Rep.  806,  3  I.  C. 
C.  Eep.  592 ;  Boston  Fruit  &  P.  Exch.  v.  New  York  dk  N.  E. 
R.  Co.  3  Inters.  Com.  Eep.  493,  4  I.  C.  C.  Eep.  664 ;  James  dt 
M.  Buggy  Co.  v.  Cincinnati^  N.  0.  <&  T.  P.  R.  Co.  3  Inters, 
Com.  Eep.  682,  4  I.  C.  0.  Eep.  744 ;  Trammdl  v.  Clyde  88. 
Co.  4  Inters.  Com.  Eep.  120, 5  I.  C.  C.  Eep.  324 ;  Boa/rd  of  Trade 
of  Troy^  Ala.  v.  AldbamAi  MidUmd  R.  Co.  6  I.  C.  C.  Eep.  1. 

Moreover,   we  do    not    perceive    how  the  defendant's  case 
would  be  strengthened  if  its  position  as  to  our  jurisdiction  of 
the  steamer  line  should  be  sustained.     Even  if  the  steamboat 
company  was  not  subject  to  the  law  as  to  this  transportation, 
the  fact  remains  that  the  rail  lines  are  subject  to  the  statute, 
and  that  the  defendant  did  demand   of  complainants  and  tlie 
compress    company    higher    charges    than    it  was    entitled    to 
collect  and  retain  for  the  joint  account  of  itself  and  the  Iron 
Mountain,  upon   a  showing  that  the  steamboat  had   made  an 
overcharge    above    the  amount    it    declared    itself  willing    to 
accept  in  the  bills   of  lading  which  it  issued ;   and  the  subse- 
quent action  of  the  steamboat  in  refunding  the  overcharge  is 
conclusive  upon  this  point.    Moreover,  this  whole  case  relates 
to  the  action  of  defendant  in  New  Orleans,  and  its  object  is 
the  discontinuance  of  a  discriminating  order  which  defendant 
would  apparently  have  put  in  force  just  as  promptly  if  the 
overcharge  had  been  made  by  a  connecting  carrier  concededly 
subject    to    the  Federal    statute;  for    the    defendant    broadly 
contends  that  it  can   lawfully   make  a  discrimination   of  this 
character  whenever  for  any   cause  a  compress  company  fails 
to  observe  the  terms  of  its  guaranty.     The  defendant  does  not 
endeavor  to  justify  the  discrimination  upon  any  ground  which 
has  reference  to  the  character  of  any  carrier  concerned  with 
the  cotton  on  which  the  overcharge  was  made.     Its  reason  for 
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exacting  prior  payment  of  charges  before  delivery  of  cotton 
for  consignees  to  this  compress  rests  wholly  upon  its  conten- 
tion that  the  compress  company  refused  to  carry  out  to  the 
letter  the  terms  of  its  guaranty ;  but,  as  we  have  ruled  above, 
it  was  not  entitled  to  require  this  when  by  doing  so  it  would  com- 
pel the  payment  of  an  excessive  freight  charge. 

It  would  seem  that  this  controversy  might  have  been 
satisfactorily  settled  by  the  aid  of  the  telegraph  in  a  few 
hours,  but,  as  is  too  often  the  case,  each  party,  believing  them- 
selves in  the  right,  obstinately  refrained  from  any  attempt  to 
adjust  or  explain.  The  defendant  took  refuge  in  reprisal; 
the  complainants  finally  brought  this  complaint,  and  a  few 
weeks  afterwards  the  demand  of  the  defendant  was  correctly 
modified  to  conform  to  the  bill  of  lading  charge,  the  expense 
bills  so  reduced  were  paid,  and  the  excessive  character  of  the 
original  charges  was  thereby  admitted.  But  it  took  thirteen 
months  to  settle  a  matter  that  might  easily  have  been  adjusted 
in  as  many  hours,  and  the  discriminating  order  of  defendant 
against  this  compress  company  and  the  complainants  and 
others  as  customers  of  the  compress  company  was  and  still  is 
continued.  That  order  having  been  issued  pending  a  contro- 
versy which  has  been  settled,  and  the  complainants  and  the 
compress  company  having  been  shown  guilty  of  no  fault  upon 
which  the  discriminating  order  can  be  justified,  it  should  be 
rescinded,  and  we  shall  direct  accordingly. 

In  what  has  been  said  no  attack  whatever  is  intended  upon  the 
propriety  of  exacting  a  suflicient  guaranty  in  return  for  the  sur- 
render of  defendant's  lien,  nor  do  we  impute  to  the  carrier  any 
intention  to  evade  the  provisions  of  the  law.  This  whole 
matter  is  merelv  a  misunderstandinor  which,  under  the  attitude 
of  the  parties,  authoritative  action  is  required  to  correct ;  and 
for  that  reason  we  have  carefully  confined  ourselves  to  the 
single  consideration  whether  upon  the  exact  facts  in  this  case  the 
defendant  was  justified  in  making  the  discrimination. 

As  to  the  other  branch  of  the  case  we  do  not  think  that  a 
plan  of  billing  cotton  at  a  proper  estimated  weight  per  bale 
should  be  deemed  unlawful  when  actual  weights  cannot  be 
ascertained  without  great  inconvenience  to  the  shipper  or 
carrier,  and  when  charges  are  promptly  adjusted  by  the 
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carrier  upon  the  basis  of  actual  weights  furnished  by  the 
consignee.  But  complainants  vehemently  assert  that  they 
encounter  great  diflSculty  in  securing  the  return  of  overcharges 
collected  by  defendant^  and  if  this  is  true  as  a  rule,  the 
defendant  should  immediately  alter  its  practice  in  this  regard. 
Delays  in  the  settlement  of  overcharges  have  become  a 
common  source  of  complaint  from  all  sections  of  the  country, 
and  a  large  portion  of  the  correspondence  of  this  Commission 
has  reference  to  the  adjustment,  in  an  informal  way,  of  claims 
of  this  character.  It  is  our  experience  that  these  delays  are 
mainly  caused  through  the  failure  of  railway  officials  to 
promptly  dispose  of  such  claims  by  either  ascertaining 
which  carrier  is  responsible  for  the  excess  or  demonstrating 
to  the  claimant  that  no  overcharge  has  been  made.  Many  of 
these  officials  do  not  appreciate  the  full  force  of  the  fact  that  the 
retention  of  an  overcharge  has  all  the  effect  of  unjust  discrimi- 
nation against  the  person  from  whom  payment  has  been  required^ 
and  when  the  refund  of  an  excessive  charge  has  been  unneces- 
sarily delayed  for  a  considerable  period,  that  the  officials  respon- 
sible therefor  become  faiily  chargeable  with  wilful  intention 
to  violate  the  law. 

As  to  the  charge  of  unjust  discrimination  which  we  find 
sustained  the  defendant  will  be  ordered  to  cease  and  desist, 
while  it  continues  to  deliver  flat  or  uncompressed  cotton  in 
the  city  of  New  Orleans  to  any  cotton  press  or  any  compress 
company  before  payment  of  transportation  charges,  upon  the 
guaranty  of  such  press  or  company  to  pay  such  charges  on 
demand  after  such  payment  shall  have  been  refused  by  said 
consignees,  from  refusing  to  make  such  previous  delivery  of 
flat  or  uncompressed  cotton  for  complainants  or  other  con- 
signees to  the  Alabama  Press  or  the  Factors'  Press  in  said 
city  of  New  Orleans  upon  a  previously  executed  and  sufficient 
guaranty  from  the  said  presses  or  the  owners  thereof  to  pay 
on  demand  the  transportation  charges  due  on  such  cotton 
after  payment  thereof  has  been  demanded  of  complainant  or 
said  other  consignees  and  such  payment  has  been  refused ; 
and  said  defendant  will  be  further  required  to  abstain  from 
any  discrimination  whatsoever  between  complainants  and 
other   consignees   using  said   Alabama    or    Factors'   Press  and 
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the  consignees  using  other  cotton  presses  in  New  Orleans  lor 
or  on  account  of  any  refusal  of  the  owners  or  managers  of 
said  Alabama  or  Factors'  Press  to  pay  on  demand  any  sum  as 
freight  charges  on  cotton  delivered  to  said  presses,  or  either  of 
them,  in  excess  of  such  charges  as  may  be  legally  due  thereon  at 
tlie  time  of  such  demand. 


52  LNTKBSTATE   OOMMKKOE  COMMISSION   BEPOBT8. 


THE  INDEPENDENT  EEFINEES'  ASSOCIATION  OF 
TITUSVILLE,  PENNSYLVANIA,  AND  THE  INDE- 
PENDENT  KEFINERS'  ASSOCIATION  OF  OIL 
CITY,  PENNSYLVANIA,  F.  THE  PENNSYLVANIA 
RAILROAD  COMPANY  AND  THE  WESTERN  NEW 
YORK  AND  PENNSYLVANIA  RAILROAD  COM- 
PANY. 


PlOTITION  OF  THE  PENNSYLVANIA   RaILROAD    Co.    FOB   ReHEARING. 


Report  and  opinion  of  the  Commission  filed  Not.  14,  1892. — Petition  of 
Pennsylvania  R.  R.  Co.  for  Rehearing  filed  Feb.  16.  1898.— Brief  and 
affidavits  in  support  of  Petition  filed  April  18,  1898.~Brief8  for  com 
plainants  in  opposition  to  Petition  filed  April  2i,  1898. — Memorandum 
filed  October  19,  1898. 


James    A,    Logan^    for    Pennsylvania    Railroad     Company, 
petitioner  for  rehearing. 
Mark  J,  Heywang^  for  complainants,  in  opposition  to  petition 


for  rehearing. 


memorandum. 

By  the  Commission  : 

On  X«)vember  14,  1892,  the  Commission  reported  its  findings 
of  fact  and  conclusions  in  this  and  two  other  cases,  and  thereupon 
issued  an  order,  bearing  the  same  date,  by  which  the  defendants, 
among  other  things,  were  directed  and  required  to  take  action  as 
follows,  to  wit : 

*"  That  said  defendants  be  and  they  severally  are  hereby 
required  to  wholly  cease  and  desist  from  charging  or  collecting 
any  rate  or  sum  for  the  transportation  of  the  barrel  package 
on  shipments  of  oil  in  barrels  over  their  respective  roads  or 
lines  from  the  oil  regions  of  Western  Pennsylvania  to  New 
York  and  New  York  harbor  poi:it.s  or  to  Boston  and  Boi?ton 
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points;  or,  on  reasonable  notice,  promptly  furnish  tank  cars 
to  complainants  and  other  shippers  who  may  apply  therefor 
for  the  purpose  of  loading  and  shipping  oil  therein  to  such 
New  York  liarbor  and  Boston  points  as  said  shippers  may 
direct;  and  that,  on  or  before  the  9th  of  January,  1893,  said 
defendants  notify  the  public  accordingly  by  publication  in 
their  tariffs  of  rates  and  charges,  pursuant  to  the  provisions 
of  section  6  of  the  Act  to  regulate  commerce,  and  also  file 
copies  of  said  tariffs  with  this  Commission  as  required  by  the 
provisions  of  said  section.  And  defendants  are  further  hereby 
directed  and  required  to  refund  to  the  several  parties  legally 
entitled  thereto,  within  60  days  after  notice  of  this  decision 
and  demand  thereof  by  such  parties,  all  sums  received  by 
them  for  the  transportation  over  their  respective  roads  or  lines 
of  the  barrel  package  on  shipments  of  oil  in  barrels  when  the 
use  of  tank  cars  has  not  been  open  to  shippers  impartially,  and 
the  shipper  claiming  reparation  has  been  thereby  deprived  of 
their  use." 

It  was  further  stated  in  the  order  that  ^^  inasmuch  as  the 
amounts  wrongfully  received  from  complainants  and  othei\s 
who  may  be  entitled  to  such  reparation  cannot  be  ascertained 
from  the  evidence  already  taken,  these  proceedings  will  be  con- 
tinued for  such  further  action  or  inquiry  in  that  behalf  as  may 
become  necessary." 

Only  one  order  was  issued  for  all  three  cases. 

On  February  15,  1893,  the  Pennsylvania  Eailroad  Company 
filed  a  petition  for  rehearing,  reciting  the  first  above  quoted 
part  of  the  Commission's  order  and  claiming  that  the  same,  if 
intended  to  apply  to  it,  was  based  on  certain  findings  and 
conclusions  of  law  relating  to  the  special  circumstances  of  the 
petitioner  which  it  believes  to  be  erroneous.  The  petition 
then  proceeds  to  challenge  the  correctness  of  the  following  find- 
ing, also  shown  on  page  11  of  the  report  and  opinion  of  the 
Commission : 

"  From  this  state  of  facts  it  appears  that  while  about  450 
tank  cars  of  the  Pennsylvania  Eailroad  Company  may  be 
*  open  to  shippers  indiscriminately '  it  is  only  upon  the  con- 
ditions of  shipment  to  Communipaw  for  delivery  there  to  the 
National  Storage  Company,   and  that  the  faciUties  owned  by 
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this  Storage  Company  for  bulk  shipment  are  not  available  to 
shippers  in  general." 

The  following  statements  in  the  report  and  opinion  are  also 
termed  ^^findings"  in  the  petition  for  rehearing  and  claimed  to  be 
error: 

"The  complainants  .  .  .  allege  that  *if  the  demand  for 
these  cars  is  no  greater  than  is  stated  it  is  because  the  Penn- 
sylvania Eailroad  Company  will  not  permit  them  to  go  to  any 
other  place  on  the  seaboard  at  New  York  Harbor  than  Commu- 
nipaw,  and  only  there  at  the  docks  of  the  National  Storage  Com- 
pany, which  is  allied  to  the  Standard  Oil  Trust'  *'  (Eeport  and 
Opinion,  p.  10.) 

"This  Storage  Company  has  facilities  at  Communipaw  for 
unloading  tank  cars  into  bulk  steamers  or  vessels,  but  these  facili- 
ties are  not  open  to  complainants,  and  a  witness  (Confer)  testified 
that  in  order  to  get  oil  shipped  in  bulk  from  Communipaw,  the 
independent  refiner  has  to  sell  it  to  the  Standard  Oil  Company .*' 
(Report  and  Opinion,  p.  11.) 

Obviously,  the  first  of  these  statements  is  only  a  recital  of  an 
allegation  of  complainants,  and  by  reference  to  the  report  and 
opinion  this  will  be  found  set  forth  in  connection  with  allega- 
tions made  in  behalf  of  the  Pennsylvania  Railroad  Company 
upon  its  application  to  submit  additional  testimony.  As  to  the 
second  statement,  only  the  first  portion  can  properly  be  termed 
finding ;  that  which  cites  the  testimony  of  a  witness  is  certainly 
significant,  but  it  is  not  so  declaratory  of  fact  that,  standing  alone, 
it  should  be  given  the  weight  of  finding.  Moreover,  the  facts 
set  out  in  the  finding  first  above  quoted  cover  both  of  these 
minor  statements,  and  the  petition  for  rehearing,  so  far  as  it 
alleges  errors  in  fact,  may  therefore  be  considered  as  directed 
only  against  that  finding. 

The  Pennsylvania  Railroad  Company,  some  sixteen  months 
after  the  cases  had  been  argued,  applied  for  leave  to  submit 
additional  testimony.  For  reasons  cited  on  pages  5  and  6  of 
our  report  and  opinion,  and  as  further  shown  by  admissions 
of  complainants'  counsel  in  answer  to  such  application  and  by 
the  applicant's  reply  thereto,  which  are  duly  set  out  on  page 
10  of  said  report  and  opinion,  the  application  to  take  further 
testimony  was  denied.     We  think  that  said  application,  ondei 
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the  answer  of  complainants'  counsel  thereto,  and  the  appli- 
cant's reply  to  such  answer,  was  properly  denied.  The  decision 
of  these  long  pending  cases  should  not,  without  stronger  showing 
than  was  presented  on  the  application,  have  been  longer  delayed. 
The  fact  is  that  the  petitioner  did  not  take  advantage  of  its 
opportunities  and  put  in  its  evidence  at  the  proper  time  and  in 
tlie  regular  way.  As  to  the  finding  of  fact  in  the  petition  for 
rehearing  we  hold,  after  careful  re-examination  of  the  evi- 
dence, that  it  was  not  erroneous  upon  the  proof  before  the  Com- 
mission. 

The  petitioner  now  comes,  however,  and  declares  its  ability 
to  establish  as  a  matter  of  fact  that,  notwithstanding  any 
evidence  that  was  before  us,  this  important  finding  was  untrue, 
and  presents  in  support  of  this  assertion  the  affidavits  of  its 
general  freight  agent  and  the  secretary  of  the  National  Storage 
Company.  The  petitioner  is  not  now  merely  seeking  after 
the  close  of  testimony  but  prior  to  decision,  to  rebut  evidence 
favoring  the  complainants'  side  of  the  case;  it  is  attacking  a 
finding  of  an  authoritative  body  based  upon  that  evidence,  and 
which  militates  strongly  against  the  legality  of  the  petitioner'^ 
conduct  as  a  common  carrier.  As  shown  by  our  report  in 
these  cases  this  carrier  includes  in  its  own  equipment  1,130 
of  the  1,342  tank  cars  owned  by  railroads  throughout  the 
country,  and  it  claims,  without  formal  denial  on  the  part  of 
complainants,  though  there  is  some  testimony  in  conflict 
therewith  (Report  and  Opinion,  p.  11),  that  it  furnishes  450 
tank  cars,  or  such  part  thereof  as  may  be  necessary  to  meet 
demands  therefor,  to  shippers  indiscriminately,  when  the 
shipments  are  made  to  points  on  its  own  or  affiliated  lines  of 
railroad.  Compared  with  car  facilities  provided  by  other 
carriers  its  action  in  this  respect,  if  its  claim  is  well  founded, 
is  commendable.  The  stated  desire  of  the  petitioner  is  to  show 
that  its  tank  cars  are  and  have  been  impartially  furnished  to 
all  shippers  to  its  New  York  Harbor  terminus  and  other 
points  reached  by  its  own  and  affiliated  lines,  and  that  the 
facilities  for  delivery  at  that  terminus  are  open  to  the  use 
of  all  shippers  without  any  discrimination  whatsoever,  and 
without  the  imposition  of  conditions  upon  the  shipper  in 
respect   to   the  sale   of    oil   or    other    disposition    thereof.     In 
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other  words  the  petitioner  contends  that  its  action  is  and 
has  been  in  line  with  the  provisions  of  our  order  forbidding 
discrimination  in  the  matter  of  facilities  to  shippers  of  oil. 
Our  rules  of  practice  provide  for  rehearing  on  proper  showing, 
the  petition  is  in  form,  and  the  affidavits  filed  in  support 
thereof  make  out  a  prima  facie  case  in  favor  of  the  petitioner's 
claim  {Proctor  cfe  Gavihle  v.  Cincinnati^  H.  <&  D.  H,  Co.  3 
Inters.  Com.  Kep.  131,  4  I.  C.  C.  Kep.  443);  and  the  petitioner 
may  be  able  to  show  by  competent  proof  that  the  finding 
attacked  in  this  petition  is  erroneous  {Riddle,  Dean  cfe  Co.  v. 
Pittsburgh  cfe  Z.  K  B.  Co.  1  Inters.  Com.  Kep.  773,  1  I.  C.  C. 
Rep.  490).  Note  should  be  taken,  however,  of  the  fact  that 
the  affidavit  of  the  Secretary  of  the  Stomge  Company  in 
support  of  this  petition  is  confined  to  the  facilities  of  the 
Storage  Company  for  "unloading  oil  by  lighters  in  bulk  or 
tank  steamers."  There  is  some  proof  in  this  case  to  the  effect 
that  tank  oil  carried  to  the  seaboard  is  unloaded  from  the  tank 
car  into  storage  tanks,  and  pumped  from  the  storage  tank  through 
a  pipe  into  the  bulk  steamer.  Whether  the  affidavit  was  intended 
to  embrace  the  transshipment  of  oil  by  this  method  as  well  as  by 
lighter  does  not  appear. 

We  cannot  infer  from  its  petition  that  the  carrier  has  any 
other  object  than  to  disburden  itself  of  the  charge  of  unjust 
discrimination  which  the  finding  certainly  sustains,  and  we 
think,  under  all  the  circumstances,  that  it  should  not  be 
denied  the  opportunity  of  correcting  the  record  in  this  respect 
Neither,  in  view  of  the  fact  that  such  a  showing  by  the  petitioner 
would  put  it  in  the  attitude  of  observing  the  above-described  por- 
tion of  our  order,  do  we  see  how  such  showing  can  be  other  than 
beneficial  to  the  interests  of  the  complaining  independent  ship- 
pers of  refined  oil. 

The  reply  brief  of  complainants,  after  citing  the  testimony 
of  Kamage  and  Motheral  as  strongly  supporting  the  finding, 
in  addition  to  anything  testified  by  the  witness  Confer,  states 
as  to  the  compulsory  sale  of  oil  to  the  Storage  Company,  tliat 
Mr.  Confer  perhaps  referred  to  a  practice  of  that  company,  or 
of  that  company  and  the  petitioner,  "  of  buying  up  refined  oil 
from  the  independent  refiners  of  this  region,  through  an  agent 
kept  here  for  years  for  that  purpose,  for  shipment  in   bulk 
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Kjver  the  Pennsylvania  Railroad  for  delivery  to  the  National 
Storage  Company  (Standard  Oil  Trust).  In  no  other  way  did 
oil  manufactured  by  the  independent  refiners  go  to  that  termi- 
nal in  bulk  for  export.  It  was  never  claimed  by  complainants 
or  any  of  them  that  the  National  Storage  Company  imposed 
an  express  or  published  condition  that  the  independent  retinei 
must  sell  his  oil  to  the  Standard  Oil  Company  in  order  to 
get  it  transshipped  in  bulk  to  a  bulk  vessel.  The  express  con- 
dition was  unnecessary." 

The  complainants  further  allege  against  this  petition  that, 
"it  being  the  established  fact  and  not  controverted  by  the 
respondent  that  the  National  Storage  Company  is  an  ally  of 
the  Standard  Oil  Trust,  and  that  the  respondent  will  not  carry 
oil  for  export  for  complainants  to  any  other  point  at  New  York 
Harbor  but  to  this  trust  ally,  what  more  need  be  said?  Of 
course  the  independent  refiners  would  not  ship  to  such  a  termi- 
nal for  export,  nor  use  the  alleged  idle  tank  cars  of  a  railroad 
that  will  go  to  no  other  than  such  terminal,  no  matter  what 
the  offered  facilities  of  such  a  terminal  are.  The  inland  re- 
finer who  entrusts  his  oil  to  a  storage  company  at  the  sea- 
board with  a  view  to  exporting,  puts  himself  completely  into 
the  power  of  such  concern.  The  exactions  that  may  be  un- 
fairly imposed  in  individual  cases  for  '  loss  by  leakage,'  '  dump- 
ing and  mixing  for  off  color  or  off  test,^  '  cost  of  water-white 
oil  for  mixing,'  '  tares,'  '  tares  guarantee,'  '  commission  on  sales,' 
*  interest  on  goods  until  loaded  and  paid  for,'  '  incidental  ex- 
penses,' and  many  other  known  matters  of  charge,  may  amount 
to  a  partial  confiscation  of  the  cargo.  See  reference  to  charges 
of  this  nature  in  printed  exhibits,  p.  4,  and  statement  National 
Oil  Company,  p.  5." 

Again,  the  complainants  say  that  it  is  significant  that  these 
carefully  prepared  papers  and  affidavits  speak  only  of  condi- 
tions now  existing;  that  they  evidently  speak  of  a  situa- 
tion that  has  been  recently  arranged,  and  that  it  would  be 
more  satisfactory  if  they  showed  whei>  tiie  change  was  made 
and  gave  assurance  that  the  equal  facilities  would  continue 
beyond  the  proposed  investigation. 

The  petitioner  will  unquestionably  feel  bound  to  cover  all 
of  these   matters  in   its   proposed   showing,  and   if  such   new 
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evidence  shall  result  in  the  actual  and  satisfactory  assurance  to 
complainants  and  other  independent  refiners  of  the  use,  with- 
out any  discrimination  whatsoever,  of  a  very  large  quantity  of 
tank  cars  and  the  important  and  convenient  terminal  facilities 
for  oil  delivery  and  transshipment  at  Communipaw,  it  would 
seem  that  granting  such  leave  to  the  petitioner  will  be  doing 
the  complainants  a  real  and  effectual  service. 

This  Commission  has  not  the  power,  even  in  a  case  of  un- 
just discrimination  in  terminal  facilities,  to  order  the  carrier 
to  make  a  through  route  and  through  rate  to  another  terminal, 
such,  for  instance,  as  Perth  Amboy,  in  this  case.  The  remedy 
lies  in  a  different  direction.  We  can  order  the  unjust  discrim- 
ination to  cease,  and  if  it  is  persisted  in  by  a  carrier,  the  law 
prescribes  severe  penalties  for  such  perseverance. 

We  find  on  examining  the  claims  for  reparation  which  have 
been  filed  in  this  and  the  other  two  cases  mentioned,  that 
comparatively  few  shipments  went  to  Communipaw,  that  is  to 
say,  Communipaw  shipments  represent  only  about  7  per  cent 
of  the  total  number  to  New  York  Harbor  and  Boston  points, 
so  that  even  if  the  petitioner  shall  be  able  to  show  that  the 
finding  referred  to  was  wholly  erroneous,  such  showing  will 
not  greatly  affect  these  claims  as  a  whole.  We  nevertheless 
desire  to  state  our  dissatisfaction  with  this  method  of  practice. 
The  proper  time  to  put  in  evidence,  and  all  the  evidence, 
which  parties  are  able  to  produce  before  the  Commission,  is 
before  the  case  has  been  submitted.  The  new  testimony  should 
be  carefully  limited  to  the  finding  attacked  in  the  petition  and 
be  taken  in  the  form  of  deposition  and  filed  within  a  limited 
time. 

We  now  take  up  the  error  in  law  alleged  by  the  petitioner. 
It  is  assumed  in  the  petition  for  rehearing  that  the  portion  of 
our  order  which  requires  the  defendants  to  cease  charging 
for  the  barrel  in  barrel  shipments,  or,  as  an  alternative, 
furnish  shippers  with  tank  cars  for  shipping  oil  to  siich  Nmo 
York  Harhor  points  as  the  shippers  may  direct^  is  iutendec!, 
among  other  things,  to  compel  the  petitioner  to  furnish  its 
tank  cars  for  shipments  to  New  York  Harbor  points  not 
reached  by  its  own  lines.  This  assumption  is  entirely 
erroneous.     In   this  order,  drawn  with  considerable  care,  the 
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defendants  in   all   three   cases  are,  as   before   stated,  included 
within   its  provisions.     This   petitioner,  one  out  of  seven  de- 
fendants, does  not  carry  oil   either  in  barrels  or  tanks  to  any 
other  point  on  New  York  Harbor  tlian  Communipaw,  nor  does 
it  engage  with  other  roads  in   the  through   transportation  of 
oil  either  in  barrels  or  tanks  to  any  other  New  York  Harbor 
point.     Some  of  the   other  defendants  do  reach   and   carry  lo 
other  points  on   that  harbor,  but  they  do  not  carry  to  Com- 
munipaw.    There  was  no  more  intention  to  compel  the  Penn- 
sylvania Railroad  and   the  Lehigh  Valley  Railroad  to  make  a 
route  to   Perth  Amboy  than   there   was  to   compel  the  other 
defendants  and  the  Pennsylvania  Railroad  to  make  connecting 
through  lines  to  Communipaw.     This  we  think  should  be  evi- 
denced  by  the  terms  of   the   order  itself.     We  were  dealing 
with  existing  routes  and  existing  rates.     Moreover,  the  report 
and  opinion,  on  page  18,  distinctly  declares  (with  reference  to 
the  abrogation  of  certain  through   rates   to   Boston  &   Maine 
Railroad  points)  that   the  Commission   has  no   power  to  order 
through   routes    and    through    rates.     The    provisions   of    the 
order  would  not  be  satisfied  if  the  Pennsylvania,  or  any  of 
the  defendants  carried  oil  by  the  barrel  method  over  a  through 
route  composed  of   its  own  and  another  defendant's  road,  and 
charged  for  the  weight  of  the  barrel,  but  refused  to  allow  its 
tank  cars  to  go  over  the  through  route  to  the  point  where  the 
barrel   shipments  were  destined.     But,  as  above  set   forth,  the 
Commission   is   informed    that  the   petitioning  defendant  does 
not  carry  oil  either   in  barrels  or  tanks  to  any  other  point  on 
New  York  Harbor  except  Communipaw.     It  is  also  proper  to 
add,   as  matter  of  suggestion   merely,  that  a  serious   question 
of   unlawful   discrimination    might   arise   in  case  of   refusal  to 
receive  and  carry  barrel   or  tank  oil   over  a  through  route  on 
which    other  commodities   are    transported    by  the   connecting 
carriers. 

Under  existing  circumstances,  if  the  Pennsylvania  Railroad 
Conipany  furnishes  tank  cars  to  applying  shippers  to  its  New 
York  Harbor  oil  terminal  without  discrimination,  and  the  facil- 
ities at  that  terminal  for  the  delivery  of  oil  to  consignees  and 
bulk  steamers  are  also  provided  and  controlled  without  dis- 
crimination or   prejudice  as  against   any  shipper  or  consignee, 
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— ^and  this  company  declares  its  ability,  and,  upon  leave  being 
granted,  its  intention  to  show  this, — we  think  it  is  discharg- 
ing its  duty  in  this  respect  under  the  requirements  of  our 
order. 

We  therefore  decide  on  this  petition  for  rehearing  that  the 
petitioner,  the  Pennsylvania  Railroad  Company,  have  leave  to 
take  testimony  by  deposition  with  sole  reference,  as  indicated 
in  this  memorandum,  to  the  finding  on  page  11  of  our  Report 
and  Opinion,  to  wit: 

"From  this  state  of  facts  it  appears  that  while  about  450 
tank  cars  of  the  Pennsylvania  Railroad  Company  may  be  'open 
to  shippers  indiscriminately,'  it  is  only  upon  the  conditions  of 
shipment  to  Communipaw  for  delivery  there  to  the  National 
Storage  Company,  and  that  the  facilities  owned  by  this  Stor- 
age Company  for  bulk  shipment  are  not  available  to  shippers 
in  general." 

Provided,  however,  that  such  testimony  by  deposition  be 
taken  upon  not  less  than  ten  days'  notice  to  complainants' 
counsel  and  be  filed  in  the  office  of  this  Commission  on  or 
before  the  1st  day  of  December  next ;  and  upon  the  further 
condition  that  the  petitioner  shall,  prior  to  the  taking  of  such 
testimony,  publish  in  its  oil  tariffs  the  notification  to  the  pub- 
lic required  by  our  order  of  November  14,  1892. 

This  leave  is  granted  solely  for  the  purpose  of  affording  the 
petitioner  an  opportunity  to  correct  the  record  as  affecting  the 
finding  above  quoted,  and  for  no  other  purpose. 
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THE  F.  SCHUMACHER  MILLING  COMPANY,  AND 
ITS  SUCCESSOR,  THE  AMERICAN  CEREAL  CO., 
r.  THE  CHICAGO,  ROCK  ISLAND  &  PACIFIC 
RAILWAY  COMPANY,  Defendant,  AND  THE  CHL 
CAGO,  BURLINGTON  &  QUINCY  RAILROAD 
COMPANY;  THE  HANNIBAL  &  ST.  JOSEPH 
RAILROAD  COMPANY;  THE  ST.  LOUIS,  KEO- 
KUK, &  NORTHWESTERN  RAILROAD  COMPANY  ; 
THE  KANSAS  CITY,  ST.  JOSEPH  &  COUNCIL 
BLUFFS  RAILROAD  COMPANY;  THE  CHICAGO, 
MILWAUKEE  &  ST.  PAUL  RAILWAY  COMPA.NY; 
THE  ATCHISON,  TOREK  A  &  SANTA  Ffi  RAIL- 
ROAD COMPANY,  Inter venars. 


Onplalnt  filed  April  1, 1891.— Answers  filed  from  May  7  to  September  28, 
1891— Heard  at  Chicago,  111.,  September  28.  1801.  Proposed  Findings 
and  Arguments  filed  from  October  28, 1891.  to  January  26, 1892.— Decided 
October  20,  1893. 


1.  The  fact  that  di£Perent  rates  and  classifications  are  in  force  in  different 
sections  of  the  country  will  not  of  itself  warrant  an  extension  of  the 
lower  rate  and  classification  to  the  section  where  the  higher  rate  and 
classification  are  applied.  There  must  be  proof  of  unlawful  discrimination 
or  disadvantage,  or  of  unreasonably  high  rates,  to  procure  an  order  direci- 
ing  changes  in  classification. 

2.  Cost  of  service  is  only  one  of  the  elements  to  be  considered  in  determin- 
ing proper  classirlcation  and  relative  rates  for  different  articles.  While 
the  difference  in  cost  to  the  carrier  in  transporting  cereal  products  and 
fiour  is  not  in  itself  suflicient  to  warrant  a  higher  classification  upon 
cereal  products,  liiese  products  range  higher  in  value  than  flour,  and  in 
the  matter  of  volume  of  traffic  afforded  there  is  a  very  wide  difference 
in  favor  of  flour ;  and  there  are  other  conditions  compelling  a  low  rate 
upon  flour  which  do  not  apply  in  the  transportation  of  cereal  products. 
It  appears,  moreover,  that  the  complaining  company  controls  the  pro 
duction  of  half  the  cereal  products  manufactured  in  this  country  and, 
under  the  present  classification  and  rates,  is  an  active  competitor  of 
other  manufacturers  of  cereal  products  whose  mills  are  located  nearer  to 
the  points  of  destination  involved  in  this  case. 

3.  When  an  article  of  traffic  does  not  move  on  account  of  burdensome  rates, 
and  the  carrier  is  hauling  a  considerable  number  of  empty  cars  in  the 
direction  such  article  would  naturally  move  if  accorded  a  lower  rate,  the 
carrier  may  be  justified  in   carrying  at  a  rate  sufficient  to  induce  the 
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movement  of  such  traffic,  provided  no  extra  or  additional  cbaigc  is  in 
consequence  put  upon  other  articles  carried ;  but  the  fact  that  freight 
will  furnish  return  loads  for  empty  cars  is  not  a  reason  for  the  reduction 
of  rates  on  such  freight  when  it  does  not  appear  that  the  rates  are 
unreasonable. 

4.  A  mixed  carload  rate  for  cereal  products  or  for  cereal  products  and  flour 
that  would  have  the  effect  of  throwing  out  of  the  trade  many  competitors 
of  complainant  who  manufncture  only  certain  kinds  of  cereal  products, 
and  of  centralizing  the  busineps  in  the  hands  of  one  or  more  dealerF^ 
should  not  be  granted  when,  without  it,  no  wrong  is  done  to  any  one 
and  the  market  is  open  to  all  competitors.  To  obtain  the  abrogation  of 
a  rule  in  a  classification  denying  a  mixed  carload  rate  upon  specified 
articles  the  rule  should  be  shown  unreasonable,  unfair  or  unjustly  dis- 
criminative. 

1.  The  complaining  company  has  shown  no  reason  why  roads  using  the 
Western  Classification  should  adopt  the  Official  Classification  at  to 
cereal  products.  Neither  is  there  sufficient  evidence  in  this  case  to  Jus- 
tify an  order  directing  the  defendants  to  establish  the  mixed  carload 
rHte  prnyed  for  in  the  complaint.  But  this  will  not  preclude  the  filing 
of  another  complaint  based  on  other  grounds,  and  raising  the  question 
of  unreasonable  or  relatively  unreasonable  rates  on  cereal  producti. 

Oviattj  Allen  cfe  CohhSy  for  complainant. 

Thos.  S.  Wright,  for  C.  R.  I.  &  P.  Ry.  Co. 

Britton  dk  Gray,  for  A.  T.  &  S.  F.  R.  R.  Co. 

John,  W.  Gary,  for  C.  M.  &  St.  P.  Ry.  Co. 

J.  W.  Blythe  dk  C.  M.  Dawes,  for  C.  B.  &  Q.  R  R  Co.,  H.  Ai 
St.  J.  R.  R.  Co.,  St.  L.  K.  &  N.  W.  R.  R.  Co.  and  K.  0.  8t  J. 
&  C.  B.  R.  R.  Co. 

BEPORT  AND  OPINION   OF  THE  0OMMI8BION. 

McDiLL,  Commissioner: 

The  demand  of  the  complainant  is  that  the  Chicago,  Rock 
Island  &  Pacific  Railway  shall  change  the  classification  and  rate 
upon  which  it  carries  cereal  products  westward  from  Chicago  by 
classifying  such  products  with  and  carrying  them  for  the  rate 
charged  for  flour,  and  that  the  same  rate  shall  be  granted  to  a 
caiload  whether  it  contains  a  single  product,  or  smaller  quantities 
of  several  products. 

The  original  and  intervening  respondents  admit  that  the 
classification  and  rate  on  flour  upon  the  railway  lines  using 
what  is  known  as  the  Western  Classification  are  different  from 
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the  classification  and  rate  in  use  on  the  lines  using  what  is  known 
as  the  Official  Classification,  as  alleged  by  complainant,  and  also 
admit  that  they  do  not  grant  a  carload  rate  to  loads  of  mixed 
products. 

The  reasons  given  by  the  complainant  in  support  of  and 
by  the  respondents  against  the  claim  will  be  considered  here- 
after. 

FINDING  OF  FACTS. 

1.  Complainant,  the  F.  Schumacher  Milling  Co.,  and  the 
American  Cereal  Co.,  which  as  its  successor  is  substituted  as 
complainant,  are  corporations  duly  organized  under  the  laws  of 
Ohio  for  the  purpose  of  dealing  in  all  kinds  of  cereals  and  manu- 
facturing the  various  products  of  such  cereals,  and  their  principal 
office  and  place  of  business  is  the  city  of  Akron,  in  the  state  of 
Ohio. 

2.  The  defendant,  the  Chicago,  Rock  Island  &  Pacific 
Railway,  and  the  intervening  defendants,  the  Chicago,  Bur- 
hngton  &  Quincy ;  Hannibal  &  St.  Joseph ;  St.  Louis,  Keokuk 
&  North  Western ;  Kansas  City,  St  Joseph  &  Council  Bluffs ; 
Atchison,  Topeka  &  Santa  F^;  and  the  Chicago,  Milwaukee 
&  St.  Paul  Railroads,  are  common  carriers  engaged  in  the 
transportation  of  passengers  and  property  between  points  in  the 
States  of  Illinois,  Iowa,  Missouri,  Kansas,  Nebraska  and  Colorado, 
and  are  all  subject  to  the  requirements  of  the  Act  to  regulate 
commerce, 

3.  Complainant  manufactures  and  deals  largely  in  pearl 
barley,  crushed  barley,  cracked  and  rolled  wheat,  farina, 
farinose,  buckwheat  grits,  buckwheat  flour,  hominy,  corn 
meal,  oatmeal,  rolled  oats  and  flour.  Complainant  has  five 
mills  at  Akron ;  two  flour  mills,  one  corn  meal  mill,  one  bar- 
ley mill  and  one  hominy  mill.  It  also  has  mills  at  Iowa  City, 
Cedar  Rapids,  Rockford,  Cleveland  and  Chicago.  It  annually 
consumes  in  all  its  mills  from  14,000,000  to  15,000,000  bushels 
of  grain,  and,  with  the  exception  of  flour,  it  manufactures 
about  one  half  of  all  the  cereal  products  made  in  the  United 
States. 

4.  There  are  rival  and  competing  manufactories  of  cereal 
products  at  Chicago,  Kansas  City,  Indianapolis,  Terre  Haute, 
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Elgin,  Massilon,  Cedar  Rapids,  Muscatine,  and  other  points,  and 
these  competitors  make  the  other  half  of  the  product  of  the 
United  States. 

6.  The  original  and  intervening  defendants  are  members 
of  a  certain  association  known  as  the  Western  Classification 
Committee,  and  that  association  has  arranged  for  the  mem- 
bers of  the  association  schedules,  classification,  and  rules  for 
the  carriafi^e  of  articles  of  interstate  commerce  west  of  Chicago. 
Its  classification,  schedules,  rates  and  rules  were  announced 
December  21,  1890,  and  the  carriers  adopted  the  same 
January  1,  1891,  and  they  were  practically  in  use  prior  to  that 
time. 

6.  (Jnder  this  classification  pearl  barley  in  sacks,  cracked  and 
rolled  wheat  in  sacks  at  owner's  risk,  farina,  buckwheat  grits  in 
sacks,  hominy  in  sacks,  oatmeal  and  rolled  oats  in  paper  sacks  at 
owner's  risk,  are  placed  in  the  second  class. 

Pearl  barley  in  boxes,  barrels  or  kegs ;  cracked  and  rolled 
wheat  in  boxes,  barrels  and  kegs;  flour  in  paper  sacks  at 
owner's  risk  of  waste  and  wet ;  buckwheat  flour  in  paper  sacks 
at  owner's  risk  of  wet  and  waste ;  buckwheat  grits  in  boxes, 
barrels  and  kegs ;  hominy  in  boxes,  barrels  or  kegs ;  corn- 
meal  in  paper  sacks  or  boxes,  and  oatmeal  and  rolled  oats  in  cot- 
ton sacks  at  owner's  risk  of  wet  and  waste,  are  placed  in  the 
third  class. 

Flour  in  cotton  sacks  or  boxes  at  owner's  risk  of  wet  and 
waste,  in  pails  with  covers  well  secured  or  in  barrels;  buck- 
wheat flour  in  cotton  sacks  or  boxes  at  owner's  risk  of  wet 
and  waste,  or  in  barrels;  cornraeal  in  cotton  sacks  or  barrels.; 
oatmeal  and  rolled  oats  in  boxes  or  kegs  at  owner's  risk  of  wet 
and  waste,  or  in  barrels  or  half  barrels,  are  placed  in  the  fourth 
class. 

Pearl  barley,  cracked  and  rolled  wheat  at  owner's  risk,  buck- 
wheat grits  and  hominy  in  sacks,  boxes,  barrels  or  kegs,  in  car- 
load lots,  are  placed  in  the  fifth  class.  Farina  is  not  mentioned 
in  the  carload  classification.  Farinose,  not  mentioned  in  the 
classification,  is  a  product  similar  to  farina,  and  crushed  barley 
not  so  mentioned,  is  similar  to  pearl  barley. 

Buckwheat  flour  in  carloads  and  all  other  cereal  products 
not  mentioned  take  the  wheat  tariff  rate.      The  rate  is   lower 
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lan  that  granted  to  articles  in  the  fifth  class,  and  whatever  the 
heat  tariff  rate  may  be  at  the  time  of  shipment  is  the  rate  for 
le  products  last  above  named. 

By  a  rule  of  the  Western  Classification  carloads  of  mixed  prod- 
cts  do  not  take  the  rate  of  either  product,  but  the  shipper  in 
ich  case  pays  the  ordinary,  less  than  carload,  rate  for  the  quantity 
f  each  product  placed  in  the  car. 

7.  Carriers  by  lines  of  railroad  running  east  from  Chicago  and 
[ississippi  river  points  and  north  of  the  Ohio  and  Potomac 
ivers  are  governed  by  the  Official  or  Trunk  Line  Classification, 
nd  flour  and  cereal  products  are  classified  together  and  take  the 
our  rate  per  carload.  Mixed  carloads  are  allowed  a  carload  rate 
nder  the  following  rule : 

"  8  A.  When  a  number  of  diflEerent  articles  of  the  same  class 
re  shipped  at  one  time  by  one  shipper  to  one  consignee  at  one 
oint  of  delivery  in  full  carloads,  they  shall  be  taken  at  the  rate 
er  hundred  pounds  for  sicch  class  in  carloads.  If  the  articles 
re  of  more  than  one  class  the  carload  rate  and  minimum  carload 
reiglit  for  the  article  of  the  highest  class  shall  be  charged  on  all 
he  articles  that  make  up  the  carload." 

8.  In  December,  1890,  complainant  shipped  via  Chicago  to 
Colorado  Springs,  Colo.,  over  the  Chicago,  Kock  Island  &  Pacific 
iailway, — 

20  boxes  and  42  barrels  of  Oatmeal,  weighing  27,700  pounds,  upon 

which  the  charge  from  Chicago  was  54^  cents  per  100  lbs $150.13 

and  10  boxes  farinose,  10  boxes  wheat  and  5  boxes  barley,  weigh- 
ing 8,800  pounds,  for  which  the  charge  from  Chicago  was  $1.46A 
per  100  lbs 48.26. 

Making  a  total  charge  of $198.88 

lod  in  the  f^ame  month  over  the  same  road  foia  Chicago  to  Denver, 
Colorado,  250  kegs  barley,  weighing  24,700  pounds,  for  which 

the  charge  from  Chicago  was  95^  cents  per  100  lbs $285.14. 

and  50  boxes  farina.  20  boxes  farina  and  1  box  samples,  weighing 
8,800  pounds,  for  which  the  charge  from  Chicago  was  |1.72Aper 
100  lbs 6«,88, 

Making  a  toUl  charge  of $291.07. 

Lnd  in  January,  1891,  complainant  shipped  via  Chicago  to  Denver, 
over  the  Atchison,  Topeka  &  Santa  F<§  Railroad, — 
105  barrels  of  flour,  weighing  21,500  pounds,   upon  which  the 

charge  from  Chicago  was  85  |^  cents  per  100  lbs $  76.97, 

and  §5  boxes  wheat,  12  barrels  of  hominy,  10  barrels  farinose  and 
1  barrel  Mt.  Sax,  weighing  4,000  pounds,  for  which  the  charge 
from  Chicago  was  $1.01^  per  100  lbs $  40.60, 

Making  a  total  charge  of $117.67. 
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Ajid  in  the  same  month  OTer  the  Chicago,  Rock  Uland  &  Pacific  Rail- 
way via  Chicago  to  Pueblo,  Colo., — 
21,550  pounds  of  oatmeal  for  which  the  charge  from  Chicago  was 

54A  ceuts  per  100  lbs $1U.90, 

900  pounds  of  wheat  for  which  the  charge  from  Chicago  was 

$1.46Aper  100  lbs 18.18. 

nnd  1,250  pounds  of  farina  and  farinose  for  which  the  charge 

from  Chicago  was  $1.72^  per  100  lbs 21.58. 

Making  a  total  charge  of |15l.4y. 

And  each  of  these  several  charges,  so  far  as  made  upon  cereal 
products,  exceeded  the  charge  upon  an  equal  weight  of  flour  by 
reason  of  said  products  being  placed  in  a  different  class  and 
charged  a  different  rate  from  flour. 

OONOLUSIONS. 

There  are  two  questions  involved : 

First,  Should  cereal  products  be  carried  westward  from  Chicago 
at  the  same  rate  as  flour  ? 

Second,  Should  the  rule  of  the  western  roads  as  to  mixed  car- 
loud  lots  be  abrogated,  and  the  same  rate  extended  to  mixed 
carloads  as  is  given  to  a  carload  of  a  single  product? 

The  claim  of  the  complainant  involves  a  change  of  classifica- 
tion, with  a  view  of  affecting  a  change  in  rates,  to  be  ordered  by 
the  Commission  in  what  is  known  as  the  Western  Classification, 
governing  shipments  west  of  Chicago.  As  to  the  change  in 
classification  proposed  by  the  complainant,  it  may  be  remarked 
that  there  is  no  presumption  in  favor  of  the  OfScial  against  the 
Western  Classification.  The  fact  of  a  difference  in  rate  and 
classification  establishes  nothing  of  itself  in  favor  of  either  rate 
or  classification. 

An  approximation  toward  uniformity  of  classification,  so  far  as 
it  can  be  reached  in  justice  to  all  interests,  is  generally  conceded 
to  be  desirable. 

Classification  is  recognized  as  a  necessary  method  of  ad- 
justing the  burdens  of  transportation  equitably  upon  the 
various  articles  of  traffic,  in  view  of  differing  circumstances 
4nd  conditions,  and  htU  for  the  necessity  of  such  adjustment, 
considerations  based  alone  on  weight  and  distance  of  haul 
would  probably  determine  rates,  except  as  modified  by  com- 
petition.    This  method,   while    securing    practical    uniformity. 
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would  probably  deprive  many  articles  which  are  now  important 
:actor8  in  commerce  of  the  benefit  of  transportation  to  distant 
points.  A  system  of  rate-making  upon  er.ch  article  without 
jlassification,  it  is  said,  "  has  proved  to  be  so  cumbersome  and 
inconvenient  that  the  arrangement  of  freight  into  classes  is 
ieemed  by  the  roads  an  essential  part  of  rate-making,  and  is  so 
treated  by  the  Act  to  regulate  commerce,  which  requires  that 
the  schedule  of  charges  which  every  carrier  must  keep  open 
to  the  public  '  shall  contain  the  classification  in  force. ' "  Caxe 
V.  Lehigh  Valley  R,  Co.  3  Inters.  Com.  Eep.  460,  4  I.  C.  C. 
Rep.  559. 

While  the  nearest  approximation  to  uniformity  of  classifi- 
Ciition  is  desirable,  all  agree  that  great  caution  should  govern 
attempts  to  bring  it  about.  The  Commission  has  said,  ''to 
force  it  at  once  was  undesirable,"  and  "while  one  dealer 
might  be  greatly  benefited  another  might  be  ruined,"  and  that 
''the  final  adjustment  of  a  uniform  classification  must  nece&> 
sarily  be  the  arrangement  of  a  number  of  compromises."  And 
it  was  said  in  Pyle  v.  East  Tennesseey  V.  <&  Q.  JR.  Co.  1  Inters. 
Com.  Rep.  770,  1  I.  C.  C.  Rep.  473,  that  occasional  inequalities 
of  rate,  and  slight  and  occasional  differences  in  the  rates 
charged  would  not  prove  that  the  whole  system  is  wrong  and 
that  "when  comparison  is  attempted  to  be  made  of  classifica- 
tions and  rates,  different  conditions  of  transportation  cannot  be 
ignored." 

An  attempt  to  reform  a  classification  by  a  selection  of 
isolated  cases  and  single  classes,  and  changing  them  without  a 
study  of  the  entire  scheme,  would  be  dangerous.  The  entire 
effect  of  a  proposed  change  can  only  be  known  by  compre- 
hending the  relation  of  each  particular  article  or  class  to  the 
combined  scheme. 

Therefore  a  complainant  asking  a  change  in  classification,  as 
in  this  case,  with  reference  to  a  single  group  of  articles,  should 
be  required  to  show  a  case  of  unjust  discrimination  or  wrong 
done  to  procure  a  change. 

Complainant,  as  a  reason  for  the  change  asked  for,  claims 
that  the  value  of  cereal  products  does  not  greatly  exceed  that 
of  flour.  In  reference  to  the  place  where  values  should  be 
computed   the  parties  differ.     Complainant    contends   for    the 
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value  at  Akron,  the  principal  point  of  its  manufacture,  while 
respondents  claim  Chicago  as  the  point,  because  the  proof 
shows  that  complainants  manufacture  their  products  prin- 
cipally at  Akron  and  ship  them  in  bulk  to  agents  at  Chicago, 
who  ship  westward  in  carload  lots  to  customers  upon  orders 
sent  in  by  them. 

From  complainant^s  testimony  the  following  tables  of  values 
of  flour  and  cereal  products  estimated  at  Akron,  Ohio,  the 
point  contended  for  by  complainant,  have  been  prepared,  and 
are  here  set  forth. 

StATBH ENT  OF  COMPABATIVB  YALUBS  OF  FLOUB  AKD  OTHER  ABTICIJB8  MILLEU 
BT  COMPLAmANT,  AT  WHOLBSALB,  BASED  ON  THE  AVBBAOE  OF  THE  CUR- 
RENT PRICES  AT  Akron,  Ohio,  on  thb  followino  dates,  vm,:  April  3. 
1891,  AND  September  2,  1891. 

(Arranged  from  testimony  of  complainant.) 

The  percentages  show  the  increase  or  decrease  from  thb  oost  of 

FLOUR. 
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Flour 21    cts.  per  lb. 

Pearl  Barley Sf 

Crushed  '*    4 

Cracked  Wheat 8i 

Rolled  •*    3A 

Farina ^ 

Farinose 4| 

Buckwheat  Grits 4i 

Flour 8 
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an  increase  of  about  81^  % 
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At  the  price  named  a  carload  of  flour  (30,000  lbs.)  woald  be 
worth  $825,  while  the  other  articles  would  be  worth  more  or 
less,  respectively,  as  follows : 

Pearl  Barley Worth  $368.50  More  per  car. 

Crushed  "     «« 

Cracked  Wheat «• 

Rolled         "    •• 

Farina «• 

Farinose •« 

Buckwheat  Grits •• 

"  Flour •« 

Oat  Meal -^^  .      •• 

Rolled  Oats  and  Ayr:i —  ...      • 

Hominy •' 

Corn  Meal •' 


875.00 
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112.50 

<« 
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215.00 
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563.50 
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450.00 

«« 
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75.00 

M 
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•« 
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^1^  Ji^m 

•- 

240.00 

•• 
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The  complainant  admits  that  the  average  value  of  cereal  pro- 
ducts is  about  25^  greater  than  flour.  The  respondent  claims 
that  the  difference  amounts  to  40^. 

Farinose,  upon  complainant's  showing,  exceeds  flour  in  value 
OSji,  buckweat  grits,  54j<,  while  buckwheat  flour  falls  to  9.l5<  ex- 
cess of  value,  and  corn  meal  shows  29.1^  and  hominy  15.9^  less 
value  than  flour. 

A  table  prepared  from  data  found  in  this  ofSce  is  set  forth 
in  this  report  on  page  78  showing  the  comparative  rates  pre- 
vailing on  cereal  products  from  Mississippi  river  points  to 
Denver,  916  miles,  and  on  similar  articles  from  Chicago  to 
New  York,  912  miles,  the  western  rates  being  made  according 
to  the  Western  and  the  eastern  according  to  the  OfScial 
Classification.  The  times  chosen  are  April  1,  1891,  —  the  time 
when  this  complaint  was  filed, — April  1,  1892,  and  the  date 
when  comparison  was  made,  March  29,  1893.  From  this  it  is 
8een  that  at  each  date  com  meal  and  hominy,  the  two  articles 
falling  in  value  below  flour,  have  constantly  taken  the  flour 
rate,  or  even  a  lower  rate. 

Therefore  the  question  presented  by  complainant  is,  whether 
the  other  cereal  products  exceeding  flour  in  value,  the  highest 
68.2^,  the  lowest  9.1^,  and  giving  an  average  excess  in  value 
of  33.4^,  should  take  the  %(mie  classification^  and  therefore  the 
same  rate,  as  flour,  values  alone  being  considered  ? 

It  is  a  conceded  rule  of  classification  that  value,  on  account 
of  enhanced  risk  and  ability  to  pay  a  greater  proportion  of 
the  aggregate  return  upon  investment,  may  justify  a  higher  classi- 
fication, and  in  view  of  this  rule  the  difference  in  values  here 
shown  is  sufficiently  great  to  justify  the  conclusion  that  the  com- 
parison as  to  value  alone  furnishes  no  sufficient  reason  for  a  classi- 
fication with  flour.  Complainant  also  urges  as  a  reason  for  grant- 
ing its  prayer  that  the  actual  cost  of  the  service  rendered  in 
transporting  cereals  products  does  not  greatly  differ  from  the  cost 
of  transporting  flour. 

The  nature  of  the  service  as  well  as  the  evidence  in  the 
case  leads  to  the  belief  that,  in  this  particular,  the  difference 
between  flour  and  cereal  products  is  not  of  itself  any  justifi- 
cation for  a  different  classification;  but  this  fact  must  be  con- 
sidered in  connection  with  other   conditions   to    be    noted,  and 
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irom  the  combined  sitaation  we  must  seek  to  draw  a  just  eon* 
elusion. 

When  we  come  to  a  consideration  of  the  volume  of  business, 
there  is  a  marked  difference  in  favor  of  flour.  The  entire  ton- 
nage of  cereal  products  is  only  about  four  per  cent  of  the  tonnage 
of  flour,  the  ratio  being  as  four  to  one  hundred. 

The  evidence  shows  that  at  times  the  movement  of  empty  cars 
westward  from  Chicago  is  very  large,  and  that  this  is  the  case 
when  flour  and  grain  are  moving  eastward  in  large  quantities;  and 
complainant  urges  this  fact  as  a  reason  for  the  classification  of 
cereal  products  with  flour. 

The  heavy  tonnage  of  flour  and  grain  eastward  bound  concen- 
trates at  certain  periods  large  numbers  of  cars  at  Chicago,  and  it 
is  not  always  practicable  to  obtain  return  loads  for  all  of  them  at 
current  rates.  This  may  be  one  reason  why  cereals  now  have  a 
i*elatively  low  rate.  We  find  that  none  of  the  products  are  placed 
liigher  than  fourth  class,  some  in  fifth  class,  some  taking  floor 
rate,  and  in  one  instance  one  product  having  even  a  lower  rate 
than  flour. 

But  the  question  is,  whether  the  entire  group  of  articles  known 
iis  centals  products  involved  in  the  complaint  ahonld  be  carried 
at  the  flour  rate.  The  complainant  contends  that  the  situation 
should  result  in  granting  to  cereal  products  the  rate  for  carrying 
flour,  when  such  products  move  in  the  same  directioii  as  the 
empty  oar$«  The  outcvme  of  this  reasoning  woold  be  that  until 
the  return  oars  were  all  tilKni  bv  such  stimulation  of  move- 
meat  every  article  moving  westward  should  take  the  flour 
rate. 

That  a  ^an^^  movement  of  return  empty  cars  may  rightfully, 
under  vvrtaiu  eireum^tamv*^  ju:>tity  a  lower  rate  is  undoubtedly 
truew  When  artioU\ji  \xf  tratiie  do  not  mvkve  on  accoant  of  a 
rnie  which  vvustitute*  tvv  ^Hit  a  burden  and  the  carrier  is 
uu>v\ng  eui^^tv  o^t's  in  the  directivnt  in  which  sneh  articles 
wv^uM  uaturHlIv  uu^ve^  at  a  U^wx^r  rate^  the  earrier  may  be  justi- 
tied  in  i^arrviu^  al  a  rate  ^utSeieut  tv^  bnn^  about  their  move- 
ment, even  al  a  ratx^  l>ai\^l,\  ivuiuiierative.  Bat  no  extra  or 
additional  olu^r^-^  in  vN^i^v^N^ueusv  vnwi  jusjjily  be  put  OQ  other 
artie.e«>  vHrru\l 

We  therx^tv^re  waelusW  tl^t    Ivtw-x-  vv«tj^uiMunt  cvxiM  main- 
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tain  its  contention  it  shonld  show  that  the  rate  now  charged 
is  unreasonably  high,  or  that  the  articles  are  now  charged  a 
rate  practically  prohibitory.  The  fact  shown  by  tables  ac- 
companying this  report  that  in  a  comparison  of  eastern  with 
western  rates,  the  excess  charge  on  cereal  products  in  the 
west  over  charges  on  cereal  products  in  the  east  is  not  equal 
to  the  average  excess  of  western  over  eastern  rates,  seems  to 
prove  that  such  products  are  enjoying  exceptional  advantages 
over  the  average  articles  of  commerce  moving  in  the  two 
regions.  Whether  or  not  the  general  excess  of  westbound 
over  eastbound  rates  is  relatively  too  great,  is  (as  we  shall 
hereafter  show)  now  undergoing  investigation  in  another  case 
pending  before  the  Commission,  and  upon  other  considera- 
tions we  conclude  that  the  complainant  is  not  discriminated 
against  by  the  present  rates,  without  at  this  time  passing 
upon  the  question  of  whether  the  present  rate  on  cereals  is 
unreasonably  high.  Its  relation  to  other  rates  does  not  seem 
out  of  proportion,  upon  the  record  made  in  this  case.  The 
fact  that  such  articles  do  not  move  in  considerable  quantities  is 
proof  that  tlie  rate  is  not  prohibitory.  We,  therefore,  are  unable 
to  say,  from  the  evidence  before  us,  that  the  rate  charged  on 
cereal  products  now  is  unreasonably  high,  and  it  is  not  apparent 
from  any  evidence  offered  in  this  case  that  the  rate  is  prohibitory 
in  character  and  there  is,  as  has  been  said,  %ome  movement  of  the 
articles. 

The  changed  classification  and  rate,  we  think,  could  only 
be  justified  if,  after  full  consideration  of  the  situation  and  in- 
terests of'  competin;^  manufacturers  located  at  Kansas  City, 
Terre  Haute,  Elgin  and  many  other  points,  and  its  effect 
upon  their  business,  it  was  made  apparent  that  it  would  not 
injure  or  subject  them  to  undue  disadvantage.  The  territory 
served  by  the  roads  carrying  eastward  from  Chicago  may 
justify  the  rates  and  classification  prevailing  in  the  region 
traversed  by  their  lines,  while  it  may  also  be  true  that  the 
circumstances  and  conditions  prevailing  in  the  territory  served 
by  the  western  roads  are  a  justification  of  different  classifica- 
tions and  rates  on  their  lines.  It  must  be  manifest,  however, 
that  if  present  rates  are  unjust  and  unequal  to  the  complain- 
ant, it  would  be  entitled  to  a  change  giving  it  equal  and  just 
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rates  without  considering  the  effect  of  such  change  on  com- 
petitors. In  that  case  its  advantage  would  result  from  its 
situation,  of  which  competitors  would  have  no  right  to  com- 
plain. 

It  seems  probable  that  the  western  classification  was  origin- 
ally made  because  it  was  supposed  to  meet  the  demands  and 
requirements  of  the  region  to  be  served.  Presumably  in  the 
matter  now  under  inquiry  it  has  done  so,  for  no  complaint 
has  come  from  the  manufacturers  of  cereal  products  in  that 
territory.  If  in  two  regions  there  are  different  modes  of  treat- 
ment, that  different  treatment  is  to  be  reached  to  a  large  extent 
by  different  rates.  If  this  is  the  reason  of  the  different  rate,  and 
this  is  claimed  in  the  argument,  and  we  think  the  situation  justi- 
fies such  a  claim,  there  should  be  no  change  unless  to  relieve 
complainant  from  an  unjust  discrimination  resulting  from  the 
differing  classifications  and  rates,  and  to  this  situation  we  turn  our 
attention. 

The  complainant,  by  virtue  of  a  very  large  plant  and 
numerous  mills  located  at  Akron  and  other  points  (See  3d 
Finding  of  Facts),  controls  about  one  half  of  the  trade  in 
cereal  products.  One  witness  said  ^^We  (the  complainant 
company)  acknowledge  no  competitor  west  of  Chicago."  Com- 
plainant manufactures  about  one  half  of  all  the  cereal  products 
made  in  the  United  States.  It  is  probable  that  because  of 
the  magnitude  of  production  by  complainant  the  cost  is  greatly 
reduced. 

The  annual  output  of  complainant's  several  mills  is  as 
follows : 

Flour  In  barrels 375,000 

Oatmeal        *•      125.000 

Rye  ••      85,000 

Barley  "      50.000 

Other  cereal  products  in  barrels 65,000 

Complainant's  advantages  in  competition  are  obviously  great 
and  controlling  to  a  lar<^e  degree. 

The  remaining  half  of  the  product  made  in  the  United  States 
is  the  output  of  manufactories  located  at  Chicago,  Kansas  City, 
Massilon,  Cedar  Rapids,  Muscatine,  Terre  Haute,  Indianapolis, 
Elgin  and  other  places,  principally  in  the  west. 
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It  may  be  assumed  that  these  competitors  being  nearer  the 
western  market  procure  grain  at  a  less  cost  than  complainant. 
The  shipments  of  flour  made  by  complainant  are  not  made  west- 
ward in  very  great  quantity.  It  makes  an  occasional  shipment 
but  its  specialty  is  cereal  products.  The  competitors  of  com- 
plainant are  equally  with  complainant  interested  in  a  proper 
classification  of  these  products.  It  can  scarcely  be  doubted 
that  the  classification  has  been  to  them  a  matter  of  careful 
consideration  with  reference  to  the  business  in  which  they  are 
engaged. 

In  the  case  of  Batea  v.  Pennsylvania  R.  Co.  2  Inters.  Com. 
Kep.  719,  3  I.  C.  C.  Rep.  447,  it  was  held  unjustifiable  to 
change  a  classification  when  such  change  would  materially  in- 
jure an  important  industry,  and  a  class  of  shippers  who  have 
at  any  given  point  built  up  an  industry  in  reliance  upon  a 
continuation  of  the  classification,  unless  the  existing  classifi- 
cation and  rate  is  shown  to  operate  injuriously  to  the  com- 
plaining shipper  and  to  give  undue  advantage  to  the  other 
shippers. 

In  the  case  just  cited  two  of  the  great  lines  serving  the  ter- 
ritory east  of  Chicago  petitioned  for  a  rehearing  and  upon  re- 
consideration the  Commission  found  '^that  the  cost  of  service 
to  the  carrier,  including  terminal  expenses  properly  charge- 
able as  freight  charges,  is  greater  on  the  product  than  on  the 
raw  com."  The  cost  of  handling  the  product  being  greater  than 
that  of  handling  the  corn,  and  the  corn  being  carried  in  train 
load  lots,  while  the  product  was  not  so  carried,  were  men- 
tioned as  justifying  the  different  rate  on  corn  from  that  on  corn 
products. 

The  committee  of  expert  railroad  men  who,  some  time  since, 
in  response  to  a  general  desire  for  uniform  classification,  reported 
and  recommended  a  classification  for  all  the  railways  of  the 
United  States,  placed  fiour  in  barrels  and  sacks,  at  owner's 
risk ;  grain,  fiour  in  boxes,  cracked  and  rolled  wheat  in  barrels, 
and  hominy  and  oatmeal  in  barrels,  in  the  ninth  class ;  cracked 
and  rolled  wheat,  hominy  and  oatmeal  in  boxes,  pearl  barley 
in  packages  and  farina  in  barrels,  in  the  seventh  class ;  while 
cornraeal  was  classified  with  and  accorded  the  same  rate  as 
flour. 
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This  classification,  althoagh  never  adopted,  indicates  the  aver- 
age judgment  of  practical  railroad  men  that  there  is  no  demand 
in  the  nature  of  things  for  a  classification  which  shall  include 
flour  and  each  and  every  one  of  the  articles  included  in  the  gen- 
eral class  known  as  cereal  products. 

It  is  like  kinds  of  traffic  under  similar  conditions  of  tran^- 
portation  which  should  have  the  same  classification;  and  in 
this  case,  on  account  of  material  differences  in  value  and  vol- 
ume of  business,  and  differing  conditions  of  transportation, 
and  what  seems  to  us  a  failure  to  show  that  the  present  rate 
and  classification  on  the  western  roads  work  injustice  to  com- 
plainant, or  are  in  any  degree  discriminative  or  preferential, 
we  conclude  that  no  reason  has  been  shown  why  the  western 
roads  should  abandon  the  Western  and  adopt  the  Official 
Classification  as  to  cereal  products.  It  may  be  that  com- 
plainant's competitors  in  business  derive  some  advantage  from 
being  nearer  the  grain  supply  and  the  western  markets  <iiamed  by 
complainant,  and  thus  procuring  grain  at  less  cost,  bat  if 
so,  this  is  a  natural  advantage  of  situation  to  which  they  are 
entitled.  The  complainant  seems  to  be  an  active  competitor  in 
the  region  in  question  with  the  other  manufacturers  of  cereal 
products.  The  great  economies  resulting  from  an  extensive 
plant  and  the  fact  that,  althoagh  much  farther  removed  from  the 
territory  in  question  west  of  Chicago,  it  keeps  up  an  active  trade, 
show  that  complainant  also  has  advantages.  Both  complainant 
and  its  competitors  are  entitled  to  immunity  from  any  artificial 
lessening  of  their  respective  advantages  by  classification  or  other 
device. 

Much  that  has  already  been  said  is  applicable  to  the  prayer  of 
the  complainant  that  cereal  products  should  have  the  same  rate  as 
fiour. 

To  reduce  a  given  rate  it  should  be  shown  to  be  unjast,  un- 
reasonable, or  unequal.  Plaintiff's  contention  is  that  cereal 
products  moving  westward  should  take  the  flour  rate.  The 
proper  determination  of  the  question  raised  requires  a  com- 
parison of  flour  as  an  article  of  traffic  with  cereal  products,  it 
is  well  known  that  flour  is  generally  treated  as  an  exceptional 
article  of  transportation,  there  being,  as  it  is  claimed,  special 
reasons  for  its  taking  a  very  low  rate.     These  reasons  are  that 
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it  18  a  staple  article  of  almost  Qnivergal  consumption ;  that  the 
original  article,  wheat,  has  both  weight  and  low  value ;  that  it 
is  prodaced  in  very  large  amoants  in  some  parts  of  the 
country  at  considerable  distance  from  a  portion  of  the  con- 
sumers ;  that  its  ratio  of  tonnage  to  cereal  products  is  as  one  hun- 
dred to  four ;  and  that  a  very  large  surplus  over  what  is  necessary 
to  meet  the  home  demand  is  produced,  which  is  compelled 
to  seek  a  foreign  market,  and  in  doing  so  comes  into  sharp  com- 
petition with  flour  manufactured  abroad.  These  facts  and  tlie 
fluctuations  of  ocean  rates,  if  the  product  shall  be  marketed, 
necessitates  a  very  low  rate  upon  flour,  which  has  been  put  much 
below  the  class  rates,  and  thereby  it  has  taken  what  is  technically 
styled  a  commodity  rate. 

The  cereal  products  do  not  come  into  such  general  use  as  flour. 
They  are  not  shipped  abroad  in  such  quantities.  The  testimony 
shows  that  complainant  ships  only  an  occasional  carload  to  foreign 
markets. 

The  following  table  made  from  the  Report  of  1889  prepared 
by  the  Bureau  of  Statistics  under  the  direction  of  the  Treasury 
Department,  shows  the  comparative  value  of  the  exports  of  flour 
and  preparations  from  grain  used  for  food  from  1880  to  188'J 
inclusive : 

Floup     1880 $85,833,197 

.  1881 45,047,257 

1882 86.875,055 

1883 54,824.459 

1884 51,189,096 

1885 52,146  836 

1886 88,442,955 

1897 61,960,083 

1888 54,717.710 

1889 45.296.485 

Prodacts  of  grain  or  cereal  producU. 

In  1880  Corn  meal |    981,861 

All  other  producU 2,439.098 

In  1881  Com  meal 1,270,200 

Other  producto 1,443.580 

In  1882  Com  meal 994,201 

Other  products 655.143 

In  1883  Corn  meal 980.798 

Other  products 987,829 
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In  1«84  Corn  meal $     818,789 

Oat  meal 771,471 

Other  products 846,119 

In  1885  Corn  meal 816,459 

Oat  meal 1,086,011 

Other  products 780,855 

In  1886  Corn  meal 868,870 

Oat  meal 755,978 

Other  products 818,907 

In  1887  Com  meal 705,848 

Oat  meal 456,098 

Other  products 679,488 

In  1888  Corn  meal 765,086 

Oat  meal 180,488 

Other  products 741,150 

In  1889  Corn  meal 870,485 

Oat  meal 878,178 

Other  products 780,549 

These  figures  show  the  value  of  flour  exported 

from  1880  to  1889  inclusiye  to  have  been 465,888,988 

As  agHiust  cereal  products  including  com  meal 

for  same  period 88,644,098 

The  fionr  of  the  countrj  is  manufactured  at  MinneapoliB, 
Duliitli,  and  other  points  in  the  United  States,  and  its  move- 
ment to  foreign  markets,  as  well  as  a  very  large  movement 
for  home  use,  is  in  an  easterly  direction.  The  cereal  prod- 
ucts are  very  largely  used  at  home,  and  they  move  along  rail 
and  water  routes  in  almost  every  direction.  The  tonnage  is 
therefore  diffused  and  not  concentrated,  and  necessarily  does 
not  upon  any  of  the  lines  produce  that  volume  of  traffic  which 
is  one  of  the  reasons  for  giving  a  low  rate  to  flour. 

Again,  the  record  shows,  what  is  otherwise  a  matter  of  gen- 
eral knowledge,  that  the  territory  principally  served  by  the 
trunk  lines,  in  which  the  Official  Classification  prevails,  is  en- 
gaged quite  largely  in  rendering  transportation  service  to 
manufacturing  enterprises,  while  the  western  roads,  governed 
by  the  Western  Classification,  are  much  more  largely  engaged 
in  serving  agricultural,  mining  and  lumber  regions,  and  the 
desire  upon  the  part  of  the  railways  to  serve  the  necessities  of 
their  respective  territories  may  have  led  to  a  material  differ- 
ence in  the  basis  of  rates  for  the  eastern  and  western  regions. 
In  the  east  the  attempt  has  probably  been  to  arrange  rates  so 
as  to  favor  manufactured  goods,  while  in  the  west  there  may 
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have  been  an  incentive  to  favor  the  heavier  articles  and  agri* 
cultural  products.  Whether  equal  and  exact  justice  has  been 
atiained  is  a  question  under  consideration  on  a  complaint  now 
pending  before  the  Commission.  In  that  investigation  the 
whole  subject  in  all  its  details  can  be  fully  considered,  while 
m  this  case  attention  is  called  to  a  single  group  of  articles, 
and  no  light  is  thrown  upon  the  intricate  relation  of  the 
question  to  the  whole  body  of  articles  involved  in  an  intelli- 
gent determination  of  the  true  relation  of  eastern  and  western 
rates.  The  fact  that  class  rates  are  much  lower  on  eastern 
than  western  lines  is  well  understood.  Tables  are  set  forth 
(see  pages  78,  79  and  80)  which  show  at  three  dates, — April  1, 
1891,  the  date  of  complaint,  April  1,  1892,  and  the  date  of 
comparison, — the  rates  on  cereals,  class  rates  east  and  west,  and 
the  comparative  rates  both  as  to  classes  and  the  group  of  arti- 
cles under  consideration.  They  show  the  average  excess  of 
rates  in  western  over  eastern  territory  to  be  l&H^,  and  the 
average  excess  of  rates  on  cereal  products  over  western  as 
compared  with  eastern  roads  to  be  94^,  and  that  since  April 
1,  1892,  the  average  on  cereal  products  westward  has  been 
reduced  9^^.  Thus  it  is  seen  that  no  greater  difference  pre- 
vails in  western  rates  on  cereal  products,  as  compared  with 
eastern  rates,  but  rather  less  than  prevails  as  to  the  general 
body  of  articles  moved.  We  therefore  hold  that  such  differ- 
ence as  to  circumstances  and  conditions  has  been  shown,  in  a 
comparison  between  flour  and  cereal  products,  as  to  lead  us  to 
decline  making  an  order  reducing  the  rates  on  cereal  products 
to  the  rate  upon  whicli  flour  is  carried. 

The  movement  of  flour  in  every  direction  from  place  of 
manufacture  to  market,  mainly  on  and  towards  the  seaboard 
and  from  coast  to  foreign  markets,  has  been  one  of  many  con- 
ditions supposed  to  justify  its  low  rate;  and  complainant  hav- 
ing failed  to  show  such  similar  conditions  and  circumstances 
attending  the  shipment  of  cereal  products,  the  Commission 
does  not  feel  authorized  to  grant  an  order  extending  the  flour 
rate  to  cereal  products. 
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The  above  table  shows  that  the  present  average  rate  on 
cereals  from  the  Mississippi  river  to  Denver,  Colo.,  under  West- 
em  Classification,  is  23^^  cents,  or  about  94  per  cent  greater 
than  the  present  rate  from  Chicago  to  New  York,  under 
Official  Classification,  an  equal  distance.  Also,  that  the  present 
average  rate  per  ton  per  mile  on  cereals  from  the  Mississippi 
Kiver  to  Denver,  Colo.,  is  .0050ff,  or  about  92  per  cent  greater 
than  that  for  the  same  distance — Chicago  to  New  York. 
Kates  in  the  East  remain  the  same,  while  in  the  West  an 
average  reduction  of  8^^  cents  or  more  than  13  per  cent  is 
seen  from  1S91  to  1892  and  5  *  cents  or  about  9i  per  cent 
from  1892,  to  the  present  time.  The  rate  on  flour,  Mississippi 
river  to  Denver,  remains  the  same,  while  hominy  shows  a  re- 
duction of  6  cents  or  12  per  cent,  and  cornmeal  1  cent  or  2^  per 
cent. 

SIMILAR  COMPARISON  OP  CLASS  RATES. 
Rates  Compared  in  Cents  Per  Hundred  Pounds. 


From  Mississippi  River  to  Dbnvbr,  Colo.. 
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The  above  table  shows  that  the  average  rate  from  the  Mia- 
flissippi  river  to  Denver,  Colo.,  under  Western  ClassificHtion, 
is  70H  cents  or  1514  per  cent  greater  than  the  present  average 
rate  from  Chicago  to  New  York  nnder  OflScial   Cla88ificati<»n 
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an  equal  distance.  The  average  rate  per  ton  per  mile  for  the 
same  territory  west  is  therefore  ll.SS^V  or  150  per  cent 
greater  than  that  for  the  corresponding  territory  east  as 
above.  Rates  in  general  in  the  east  remain  the  same,  while 
in  the  west  an  average  reduction  of  29|  cents  or  about  20  per 
cent  appears. 

With  regard  to  the  question  of  allowing  the  same  rate  on 
mixed  carloads  which  is  given  to  carloads  of  a  single  product, 
it  may  be  remarked  that  it  is  almost  inextricably  involved  in 
the  question  of  the  rate.  A  rule  which  might  work  well  when 
the  load  was  composed  of  articles  bearing  the  same  rate 
would  be  very  difficult  to  formulate  where  the  different  arti- 
cles took  differing  rates.  The  questions,  which  rates  should 
govern ;  whether  the  highest  or  lowest ;  whether  the  propor- 
tion of  different  articles  should  influence  the  carload  rate; 
whether  the  mixed  rate  should  follow  the  highest  or  lowest 
class  rate, — would  all  be  involved,  and  it  would  probably  be  found 
difficult  to  formulate  an  equitable  rule  which  should  fix  the  rate 
upon  such  a  load. 

The  matter  should,  moreover,  be  considered  upon  the  theory 
of  complainant,  which  contemplates  a  common  rate  for  flour  and 
each  one  of  the  cereal  products.  That  in  such  case  an  abroga- 
tion of  the  rule  of  the  Western  Classification  as  to  mixed  car- 
loads would  result  in  pecuniary  benefit  to  the  complainant  cannot 
be  doubted.  Respondents,  however,  claim  that  such  an  order  as 
complainant  asks  would  be  unjust. 

The  rule  of  the  Official  Classification,  which  complainant 
wishes  adopted  for  western  service,  reads  as  follows : 

"  8.  A.  When  a  number  of  different  articles  of  the  same 
class  are  shipped  at  one  time  by  one  shipper  to  one  con- 
signee at  one  point  of  delivery  in  a  full  carload,  they  shall  be 
taken  at  the  rate  per  hundred  pounds  for  such  class  in  car- 
loads. If  the  articles  are  of  more  than  one  class,  the  carload 
rate  and  minimum  carload  rate  for  the  article  of  the  highest 
class  shall  be  charged  on  all  the  articles  that  make  up  the  car- 
load." 

It  is  apparent  that  the  adoption  of  this  rule  by  the  western 
roads  would  not  greatly  benefit  the  complainant  unless  the  rate 
for  transportation  of  cereal  products  is  made  the  same  as  that 
6 
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charged  for  the  transportation  of  flour,  for  under  the  rule  quoted 
above,  with  a  differing  rate  on  the  articles  making  the  load,  the 
entire  load  would  take  the  rate  charged  for  the  highest  classed 
article  which  would  be  found  as  pai*t  of  the  load  without  refer- 
ence to  its  proportion  of  the  full  carload. 

The  Western  Classification  denying  a  rate  to  mixed  car- 
loads of  these  products  is  defended  by  the  respondents  as 
necessary  in  order  that  the  manufacturers  of  a  single  cereal  prod- 
uct may  have  fair  treatment  and  be  allowed  to  compete  in  the 
market.  It  is  claimed  that,  as  the  complainant  manufactures  all 
the  cereal  products,  while  his  competitors  manufacture,  as  a  rule, 
one  or  more,  but  not  all  the  articles,  to  grant  a  mixed  carload 
rate  would  enable  complainant  to  crush  out  all  competition  on  the 
part  of  those  who  make  only  one  or  two  of  the  products  in  con- 
troversy. 

This  is  illustrated  in  the  case  of  oatmeal  in  this  manner. 
There  are  mills  which  manufacture  oatmeal  alone.  A 
dealer  would  not  usually  wish  to  order  a  full  carload  of  oat- 
meal if  he  could  purchase  a  part  load  on  as  favorable  terms. 
He  would  be  required  to  invest  less  capital,  and  would  get 
quicker  returns  from  his  investment^  if  he  could  buy  a  smaller 
quantity  than  a  carload  of  oatmeal,  and  if  allowed  to  ship  a 
mixed  carlc^u  of  cereal  products  at  a  very  low  rate,  or  at  the  car- 
load rate  for  a  single  product,  he  would  purchase  from  a  manu- 
facturer that  could  give  him  a  carload  of  the  several  products  in 
smaller  quantities,  rather  than  from  one  who  could  only  furnish 
a  single  article,  so  that  the  single  product  manufacturer  could 
not  so  successfully  engage  in  the  trade.  This  would  likely  be  the 
result,  and  counsel  for  complainant  in  argument  virtually  admits 
it,  but  alleges  that  such  a  result  is  one  with  which  the  carriers 
can  and  ought  to  have  no  concern,  or  at  any  rate  that  it  is  not 
within  their  province  to  remedy  such  an  evil ;  that  the  states  could 
not,  without  the  consent  of  Congress,  levy  a  tonnage  tax  to  meet 
such  a  situation  ;  that  the  railroads,  as  the  creatures  of  the  state, 
have  no  right  to  do  what  it  could  not  do,  and  that  the  denial  of 
the  mixed  carload  rate  is  substantially  the  levy  of  a  tax  on  ton- 
nage, and  as  such  is  an  unlawful  interference  with  interstate  com- 
merce. 

But  it  can   hardly  be  successfully  argued  that  a   prohibitioii 
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against  the  states,  intending  to  keep  them  from  interfering  with 
mterstate  commerce,  can  apply  to  a  question  involving  the  proper 
method  of  regulation  of  interstate  commerce  by  the  Federal 
government. 

It  is  undoubtedly  true  that  neither  the  Commission  nor  carriers 
are  charged  with  any  parental  oversight  over  localities,  or  author- 
ized to  stimulate  them  with  artificial  helps  to  prosperity.  But 
when  a  method  of  regulation  would  have  the  effect  of  throwing 
many  competitors  out  of  the  trade,  and  centralizing  it  in  the 
hands  of  one  or  more  dealers,  it  would  not  be  permissible  if  an- 
other method,  without  doing  wrong  to  any  one,  would  have  the 
effect  of  leaving  the  market  open  to  all  competitors ;  for  it  is  un- 
doubtedly true  that  both  the  law  and  good  business  principles 
favor  all  fair  competition.  The  rule  is  simply  a  limitation  put 
Qpon  the  extension  of  the  carload  rate,  and  should  be  proved  by 
complainant  to  be  unfair,  unjust  and  discriminative,  if  its  abroga- 
tion is  sought. 

Complainant  urges  that  the  ''rates,  classifications,  schedules 
and  rules  of  defendants  are  so  oppressive,  unreasonable  and  un- 
just that  it  is  wholly  prevented  from  shipping  any  products  except 
flour,  oatmeal  and  rolled  oats,  from  Chicago  to  any  points  in  Iowa, 
Nebraska,  Missouri,  Kansas  and  Colorado,  and  especially  to  the 
citl^ss  of  Denver,  Colorado  Springs  and  Pueblo,  in  the  state  of 
Colorado." 

This  is  denied  by  the  defendants,  and  they  say  that  giving  to 
this  complainant  the  advantages  asked  by  it,  would  be  to  give  it 
a  rate  from  Chicago  to  Denver,  97  cents  per  100  lbs.  better  than 
16  given  those  shipping  small  lots  to  Denver,  and  a  proportional 
advantage  would  be  given  on  shipments  to  other  western  points, 
resulting  in  serious  injury  to  the  business  of  the  smaller  shippers. 
It  is  said  that  complainant,  if  granted  its  prayer,  could  ship  from 
Chicago  to  Denver  5,000  pounds  pearl  barley  in  boxes  and  barrels, 
and  15,000  pounds  cracked  wheat  in  boxes  and  barrels,  making  a 
c.irload,  at  55  cents  per  100  pounds,  being  the  carload  rate 
on  flour;  while  a  manufacturer  of  pearl  barley  alone,  shipping 
from  Chicjigo  to  Denver  5,000  pounds  pearl  barley  in  l^oxes 
and  barrels,  would  pa}'  the  third  class  rate,  $1.52  per  cwt., 
which  is  97  cents  more  per  cwt.  than  the  rate  complainant  de- 
mands. 
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There  is  thus  brought  into  question  the  relation  of  rates  be- 
tween mixed  carloads  of  cereal  products,  and  less  than  car- 
load shipments  of  a  single  cereal  product.  But  upon  this  im- 
portant matter  of  regulation,  namely,  the  preservation  of 
proper  relations  between  the  differing  kinds  of  shipments 
above  mentioned,  there  has  been  no  evidence  offered.  The 
proper  relation  of  rates,  if  not  preserved,  introduces  into 
transactions  in  transportation  confusion  and  discrimination ; 
and  whatever  may  be  the  facts  with  regard  to  the  rates  now 
charged  complainant  on  mixed  carloads,  it  has  not,  in  making 
out  its  case,  offered  any  evidence  nor  furnished  the  Commis 
sion  with  any  data  upon  which  a  comparision  of  such  rates  can 
be  made.  Without,  therefore,  passing  upon  the  question 
mised  in  such  a  manner  as  to  determine  it  upon  its  merits, 
we  hold  that  in  this  case  there  has  been  no  sufficient  evidence 
to  justify  the  order  as  to  mixed  carloads  asked  by  complainant. 
This  conclusion  is  reached,  however,  with  the  reservation  that 
it  does  not  preclude  the  Commission  from  entertaining  another 
complaint  against  the  rates  on  cereals  based  on  other  grounds* 
and  raising  the  question  either  as  to  the  reasonableness  of  sue' 
nites  in  themselves,  or  as  to  their  relation  to  other  siuri  r 
rates. 
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BLANTON  DUNCAN  F.  THE  ATCHISON,  TOPEKA  & 
SANTA  F£  KAILKOAD  COMPANY,  THE  ATLAN- 
TIC &  PACIFIC  RAILROAD  COMPANY,  AND  THE 
SOUTHERN  CALIFORNIA  RAILROAD  COMPANY, 
KNOWN  AS  THE  SANTA  Ft  SYSTEM. 

BLAA'TON  DUNCAN  F.  THE  SOUTHERN  PACIFIC 
COMPANY  AND  THE  LOUISVILLE  &  NASHVILLE 
RAILROAD  COMPANY. 


Dedded  Noxember  8,  1893. 


i.  The  remedy  of  a  party  for  injury  to  goods  shipped  resulting  from  delay, 
detention,  loss,  breakage,  rotting  or  other  deterioration  or  damage,  not  at- 
tributable to  a  violation  of  any  provision  of  the  Act  to  regulate  commerce, 
is  by  appropriate  action  in  the  courts. 

1  Where  a  contract  is  made  with  a  shipper  by  a  carrier,  member  of  a 
through  line,  for  shipment  of  goods  over  the  line  at  a  less  than  the  pub- 
lished lawful  rate  charged  shippers  in  general,  it  Is  not  a  violation  of 
the  Act  to  regulate  commerce  for  the  delivering  carrier  to  exact  pay- 
ment of  the  full  lawful  rate  before  delivery.  Where,  however,  the  ship- 
per did  not  enter  into  the  contract  wilfully  for  the  purpose  of  securing 
i  rate  which  he  knew,  or  by  the  exercise  of  reasonable  diligence  might 
have  known,  to  be  illegal,  but  was  an  innocent  party  to  it  and  made  the 
ahipment  on  the  faith  of  the  rate  named,  the  courts  seem  inclined  to  hold 
(and  it  is  a  matter  for  their  determination)  that  justice  to  the  shipper  re- 
quires that  the  goods  be  delivered  on  payment  by  him  of  the  amount  speci- 
fied in  tke  contract. 

i  There  is  no  necessary  connection  or  relation  between  the  rates  on  traffic  of 
the  same  kind  or  class  transported  between  the  same  points  in  opposite 
direeUons  over  the  same  road  or  line,  and  the  fact  that  such  rate  in  one 
direction  is  materially  higher  than  that  in  the  opposite  direction  does  not, 
IS  in  case  of  hauls  over  the  same  line  in  the  same  direction,  establish  prima 
fade  the  unreasonableness  of  the  higher  rate.  This  is  especially  true 
where  the  hauls  are  of  great  length. 

^  The  rates  charged  on  *'  household  goods  "  will  not  be  declared  unlawful 
on  the  mere  fact  that  as  a  condition  of  granting  them  the  defendants  re- 
quire the  shipper  to  release  all  claim  for  damaires  in  case  of  loss  to  the 
unount  of  $5.00  per  100  pounds,  or  $1,000.00  per  carload  of  20,000 
pounds,  there  being  no  proof  showing  that  such  rates  are  unreasonable  in 
Tiew  of  said  limitation.  In  cases  of  loss,  the  shipper's  remedy  is  at  law, 
uid  the  question  of  the  reasonableness  or  validity  of  a  contract  limiting 
the  carrier's  liability  is  to  be  determined  in  the  courts  an  the  facts  in  each 
tats. 

^  Unless  within  the  authorized  exceptions  to  the  general  rule  of  the  stat- 
ute, diacriniinations  in  charges  upon  like  shipments  of  the  same  com- 
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modities  based  solely  upoD  the  purpose  or  ''business  motive"  of  the 
shipper  are  unlawful,  whether  effected  directly  or  indirectly  by  methods 
of  classification. 

t.  Under  the  Western  Olassiflcatton  and  tariff  there  are  two  west  bound 
carload  rates  from  Mississippi  river  points  to  Pacific  coast  terminals  on 
goods  termed  ''Emigrants'  Moveables"  (including  "household  goods"), 
one  a  general  class  rate  and  the  other  designated  a  "commodity"  rate 
and  less  than  the  general  rate ;  the  latter  rate  is  published  as  being 
open  to  "intending  settlers  only,"  but  in  practice  it  is  given  to  shipp^Ts 
indiscriminately,  and  does  not  appear  to  be  unreasonable  in  itself. 
Eeld,  (1)  That  there  is  neither  propriety  in,  nor  necessity  for,  retaining 
in  the  classification  and  tariff  either  the  two  rates,  or  the  statement  in 
•  connection  with  the  commodity  rate  that  it  is  open  to  "  intending  set- 
tiers  only/'  as  their  intention  can  only  serve  to  mislead  the  public  and 
afford  opportunity  for  the  practice  of  favoritism  and  unjust  discrimina- 
tion as  between  shippers;  (2)  That  the  west  bound  rate  on  '*  Eoii- 
grants'  Moveables"  (including  " household  goods ")  from  Louisville  to 
Los  Angeles  should  not  be  in  excess  of  the  amount  of  said  commodity 
rate  thereon. 

7.  While  the  circumstances  and  conditions  in  respect  to  the  work  done  by  the 
carrier  and  the  revenue  earned  are  dissimilar  in  the  transportation  of 
freights  in  carloads  and  less  than  carloads,  and  a  lower  rate  on  carloads 
than  on  less  than  carloads  is.  therefore,  not  in  contravention  of  the  statute, 
yet  the  difference  between  the  two  rates  must  be  reaacmable, 

S.  The  agreement  of  the  Trans-Continental  Association  on  file  with  the  Com- 
mission is  not  on  its  face  a  "contract,  or  agreement  or  combination."  for 
the  "pooling  of  freights"  or  "division  of  earnings"  between  different 
and  competing  railroads,  such  as  is  declared  unlawful  by  section  6  of  the 
Act  to  regulate  commerce. 

Blanton  Dtmcan  for  complainant. 

BriUon  cfe  Gray  for  Atchison,  Topeka  &  Santa  F6  Bailroad 
Company  and  affiliated  companies. 

James  C,  Martin  for  Southern  Pacific  Company. 

Edwa/rd  Baxter  for  Louisville  &  Nashville  Bailroad  Com- 
pany. 

BEPOBT   AND    OPINION   OF  THE    COMMISSION. 

Clements,  Com/misaioner : 

These  two  cases  were  brought  by  the  same  complainant,  Blan- 
ton Duncan,  and  as  they  raise  similar,  and  to  some  extent  iden- 
tical, questions,  may  be  considered  together. 
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Tlie  case  (No.  270)  against  the  Atchison,  Topeka  &  Santa 
F6  Railroad  Company,  the  Atlantic  &  Pacific  Railroad  Com- 
paiij'  and  the  Southern  California  Railroad  Company  (which 
are  known  as  the  "  Santa  F6  System  "),  relates  to  a  shipment 
by  complainant  over  the  roads  of  defendants  in  January,  1889, 
of  a  carload  of  "household  eflfects"  from  Louisville,  Ky.,  via 
St.  Louis,  Mo.,  to  Los  Angeles,  Cal.,  and  the  subsequent  ship- 
ment in  September  of  that  year  of  a  "carload  of  household 
goods,  containing  a  large  portion  of  the  same  effects"  back 
from  Los  Angeles  over  the  same  route  to  Louisville.  It  is 
alleged  that  the  charge  for  the  transportation  of  the  carload 
from  Louisville  to  Los  Angeles  was  $263.00,  and  from  Los 
Angeles  back,  $360.00,  and  that  this  was  a  "discrimination 
against  complainant  and  the  locality  (whether  Louisville  or 
Los  Angeles  is  not  stated),  and  a  violation  of  the  3d  section  of 
the  Act  to  regulate  commerce."  It  is  also  charged,  that  on  the 
eastbound  shipment  the  goods  were  in  transit  six  or  eight 
days  longer  than  is  usual  for  the  passage  of  cars  over  that  route 
and  about  eight  days  longer  than  the  transit  of  the  westbound 
carload,  and  were  received  by  complainant  at  Louisville  in  a 
badly  damaged  condition — the  damage  being  estimated  at  about 
$1,000.00. 

In  the  case  (No.  271)  against  the  Southern  Pacific  Com- 
pany and  the  Louisville  &  Nashville  Railroad  Company,  com- 
plaint is  made  in  reference  to  a  shipment  by  complainant  on 
January  12,  1889,  of  a  carload  of  goods  over  the  roads  of  de- 
fendants from  Louisville  via  New  Orleans  to  Los  Angeles. 
As  to  this  shipment,  it  is  alleged  that  "the  Louisville  & 
Nashville  Railroad  Company,  through  its  agent,  made  a  con- 
tract with  complainant  in  writing,  to  transport  from  Louis- 
ville to  Los  Angeles  a  carload  of  '  emigrants^  moveables,'*  not  to 
exceed  20,000  pounds  in  weight,  for  the  sum  of  $263,  which 
was  the  rate  for  such  carload  for  emigrants  on  the  printed 
tariffs  of  the  defendant  companies"  and  "it  was  further 
agreed  in  said  written  contract,  that  complainant  should  ship 
in  the  same  carload  his  furniture,  mirrors,  pictures  and  house- 
hold effects  generally,  and  some  hams,  lard,  apples,  butter, 
eggs,  cheese,  etc.,  as  a  part  of  his  said  emigrant  moveables, 
without   becoming  subject  to  any  fui*ther  demand   or  claim.. 
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because  they  were  of  a  differ*^nt  and  lower  classification,  than 
household  effects;"  that  "in  pursuance  of  said  contract  the 
Louisville  &  Nashville  Railroad  Company  received  and 
shipped  the  said  effects  which  were  received  in  Los  Angeles 
on  February  1st  by  the  Southern  Pacific  Company  and  on 
notice  thereof  the  complainant  gave  to  the  Southern  Pacific 
Transfer  Company  the  $263.00  in  payment  of  the  freight;'* 
that  thereupon,  the  furniture  was  delivered,  but  the  Southern 
Pacific  Company  refused  to  deliver  the  provisions,  etc.,  claim- 
ing that  it  was  a  mixed  carload  and  demanding  an  additional 
sum  of  $128.10  as  freight  on  the  provisions,  etc.,  and  on  com- 
plainant's refusal  to  pay  the  additional  freight  held  said  pro- 
visions, etc.,  until  after  March  14,  1889;  that  complainant, 
about  March  8,  engaged  a  firm  of  lawyers  to  sue  said  railroad 
company  for  illegal  conversion  of  the  goods,  and  the  agent  of 
the  company  having  heard  of  this  requested  complainant's 
lawyers  to  hold  up  proceedings,  and  thereafter,  on  March  14, 
wrote  complainant  that  the  company  would  surrender  the 
goods  without  further  payment  of  freight;  that  complainant 
then  accepted  the  goods,  with  notice  to  the  company  that  all 
damage  resulting  from  their  detention  would  be  claimed,  and 
that  "from  rotting  and  other  causes  an  immediate  sale  was 
necessary,  with  damage  to  a  large  amount,  which  the  com- 
pany refused  to  pay."  The  complainant  charges  that  the  de- 
mand by  the  Southern  Pacific  Company  of  the  additional 
freight  charge  was  a  "discrimination  against  him  in  violation 
of  the  Act  to  regulate  commerce."  In  an  amendment  to  the 
complaint  in  this  case,  it  is  further  alleged,  that  the  Southern 
Pacific  Company  by  its  tariff  in  combination  with  other  rail- 
roads discriminated  in  1889  between  westbound  rates  charged 
for  household  goods  from  Louisville  to  Los  Angeles  and  rates  on 
such  goods  from  Los  Angeles  eastbound  to  Louiisville,  the  rate 
per  carload  westbound  being  $263.00  and  for  the  same  classifica- 
tion  and  commodity  over  the  same  line  eastbound,  being  $350.00 
per  car ;  and  that  this  is  violative  of  section  8  of  the  Act  to 
regulate  commerce. 

In  the  complaints  in  both  cases  the  following  additional  alle- 
gations and  charges  are  made  : 

1.  That  by  the  tariffs  of  the  defendant  carriers  the  rate  on 
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"household  goods"  per  100  pounds  for  less  than  the  carload 
of  20,000  pounds  is  $3.95,  both  east  and  west  bound,  and  the 
rate  per  carload  of  20,000  pounds  is  $263.00  and  that  this  is 
unreasonable,  in  that  it  compels  shippers  to  pay  for  a  carload  of 
20,000  pounds  even  if  the  weight  of  the  shipment  is  less  than 
10,000  pounds;  that  said  carriers  further  exact,  as  a  condition  of 
granting  said  rates,  a  release  by  the  shipper  of  all  claim  for  dam- 
ages for  loss  in  excess  of  the  amount  of  $5.00  per  100  pounds, 
and  that  this  also  is  unreasonable  and  a  violation  of  the  Act  to 
regulate  commerce. 

2.  That  the  defendant  carriers  are  "in  combination  with 
other  common  carriers  under  the  name  of  the  Trans-Continental 
Traffic  Association,  under  the  rules  of  which  they  committed 
the  violations  of  the  Act,"  recited  by  complainant;  and  that 
"  said  combination  is  violative  of  section  5  of  the  Act,"  forbid- 
ding the  pooUng  of  freights  and  division  of  earnings  of  compet- 
ing railroads,  in  that  "  it  is  a  combination  on  the  part  of  the 
carriers  to  pool  and  divide  earnings  effectively,  by  upholding  the 
prices  of  freights  among  the  different  and  competing  rail- 
roads." 

The  defendants  in  their  answers  deny  all  the  alleged  viola- 
tions of  the  law  on  their  part  and  set  up  various  matters  of 
fact,  which,  so  far  as  deemed  relevant  and  established  by  the 
proof,  will  be  stated  and  discussed  in  our  findings  of  fact  and  con- 
clusions. 

The  complainant  submitted  a  motion  in  case  No.  270,  which 
is  stated  at  the  outset  to  be  a  motion  "to  strike  out  the  cmr 
9wer  of  the  defendants  as  irrelevant,  flippant,  and  frivolous ;  as 
containing  scandalous  and  libelous  matter,  and  as  in  disre- 
spect of  this  court"  (Commission),  specifying  certain  portions 
of  the  answer  as  subject  to  those  objections.  The  motion  con- 
cludes with  a  prayer  "that  the  defendants  be  ordered  to 
reform  their  pleadingP  The  motion  taken  as  a  whole  we 
consider  to  be  in  legal  effect  a  motion  to  have  the  answer 
reformed  by  striking  therefrom  the  alleged  objectionable 
matter.  Parts  of  the  matter  referred  to  (and  which  we  deem 
it  unnecessary  to  set  forth),  while  doubtless  provoked  by  the 
evident  warmth  exhibited  by  the  complainant  in  his  petitiouj 
were  not  in  our  opinion  justified  or  proper  to  be  inserted  in 
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the  answer  in  this  case.  The  offensive  averments  made  the 
basis  of  the  motion  are,  however,  surplusage,  and  the  answer 
without  reference  to  them  puts  in  issue  all  the  material  alle- 
gations of  tlie  complaint ;  the  parties  have  appeared  (the  de- 
termination of  the  motion  as  preliminary  not  having  been  in- 
sisted upon),  have  introduced  their  evidence,  argued  the  case 
upon  its  merits  and  submitted  it  for  our  adjudication  thereon, 
and  an  order  at  this  time  requiring  the  defendants  to  reform 
their  answer  by  expunging  therefrom  the  objectionable  matter 
would  only  result  in  further  delay.  The  matter  referred  to 
will  be  treated  as  stricken  out  and  will  not  be  considered  in 
our  determination  of  the  questions  presented.  While  under  the 
circumstances  we  deem  it  inadvisable  to  issue  a  formal  order 
granting  the  complainant's  motion,  it  is  proper  to  say,  that  the 
use  of  offensive  personalities  and  statements  in  pleadings,  when 
not  essential  to  a  full  presentation  of  the  pleaders  case,  should  be 
carefully  avoided  and  that  in  this  case  it  meets  with  our  disap- 
proval. 

In  case  Ko.  270  there  is  a  motion,  also,  on  the  part  of  one 
of  the  defendants,  the  Atchison,  Topeka,  &  Santa  F6  Railroad 
Company,  to  strike  from  the  file  the  deposition  of  the  com- 
plainant, Blanton  Duncan,  taken  at  Louisville,  November  22, 
1890,  on  the  ground  as  stated  in  the  motion,  that  '^  reasonable 
notice  of  the  taking  thereof  was  not  given  respondent,  as  re- 
quired by  U.  S.  Rev.  Stat.  §  863,  and  Rule  XII.  of  tliis  Com- 
mission."  The  Rule  XII.  referred  to  is  that  contained  in  the 
"  Rules  of  Practice "  adopted  by  this  Commission,  June,  1889, 
which  were  in  force  at  the  time  the  deposition  in  question 
was  taken.  It  provides  that  ^^when  a  case  is  at  issue  on 
petition  and  answer,  each  party  may  proceed  at  once  to  take 
depositions  of  witnesses  in  the  manner  provided  by  sections 
863  and  864  of  the  Revised  Statutes."  Section  863  requires 
"  reasonable  notice "  to  be  given  in  writing  "  to  the  opposite 
party  or  his  attorney  of  record,  as  either  may  be  nearest." 
The  notice  given  by  complainant  was  by  registered  letter  ad- 
dressed to  "Robert  Dunlap,  Attorney,  A.  T.  &  S.  F.  R  R, 
Topeka,  Kansas,"  advising  him  that  the  complainant  and 
other  witnesses  would  be  examined  before  a  notary  public  in 
Louisville  on  November   22,  1890,   at  10   a.   m.     Dunlap  was 
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not  the  attorney  of  record  of  the  defendant,  and  if  he  had 
been  we  do  not  think  the  notice  was  "reasonable,"  as  it  wfts 
received  by  him  at  Topeka,  a  distance  of  622  miles  from 
Louisville,  only  two  days  prior  to  the  time  named  for  taking 
the  testimony.  But,  it  will  be  observed.  Rule  XII.  invoked 
by  the  defendants  only  applies  "when  a  case  is  at  issue  on 
petition  and  answer."  By  Rule  IV.  it  is  required  that  "  a  car- 
rier complained  against  must  answer  the  complaint  made 
within  20  days  from  date  of  notice  thereof."  The  defendants' 
attorneys,  Messrs.  Britton  &  Gray,  acknowledged  service  of  a 
copy  of  the  complaint,  September  6,  1890,  but  filed  no  answer 
until  December  20,  1890,  nearly  three  months  after  the  ex- 
piration of  the  time  prescribed  by  the  rule  for  filing  answers 
and  about  a  month  after  the  deposition  in  question  had  been 
taken.  When  the  deposition  was  taken  the  cause  was  not 
at  "issue  on  petition  and  answer,"  and  the  defendants  were 
then  and  had  been  in  default  nearly  two  months,  not  having 
answered  within  the  prescribed  time.  In  cases  of  such  default 
the  following  provisions  of  Rule  XI.  apply :  "  The  petitioner 
or  complainant  must  in  all  cases  prove  the  existence  of  the 
facts  alleged  to  constitute  a  violation  of  the  Act,  unless  the 
carrier  complained  of  shall  admit  the  same,  or  shall  fail  to 
answer  the  complaint.  .  .  .  In  cases  of  failure  to  answer^ 
the  Commission  will  take  such  proof  of  the  charge  as  may  be 
deemed  reasonable  and  proper,  and  may  make  such  order 
therein  as  the  circumstances  of  the  case  may  require."  At 
the  hearing  the  complainant  oflfered  himself  for  cross-exam- 
ination on  the  matters  contained  in  the  deposition  and  the 
counsel  for  defendant  availed  himself  of  this  offer,  reserving  the 
right  to  insist  upon  the  motion.  It  will  be  seen  that  under  the 
views  which  we  take  of  the  law  applicable  to  the  questions  pre- 
sented in  this  case,  the  facts  testified  to  in  the  deposition  and  not 
elsewhere  proved  cannot  prejudice  the  defendant  in  this  proceed- 
ing. It  is,  therefore,  unnecessary  to  decide  whether  under  the 
circumstancefi  above  detailed  the  motion  should  or  should  not  be 
granted. 
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Facts  and  Conclusions. 

Wliere  injury  or  damage  is  sustained  by  a  party  "  in  conse- 
quence of  any  violation "  by  a  common  carrio'*  of  the  pro- 
visions of  the  Act  to  regulate  commerce,  it  is  maue  the  duty  of 
this  Commission  to  issue  "a  notice  to  said  common  carrier  to 
cease  and  desist  from  such  violation  or  to  make  reparation 
for  the  injury  so  found  to  be  done,  or  both."  The  injury  to 
goods  of  complainant  on  their  reshipment  to  Louisville  in  Sep 
tember,  1889,  set  up  in  case  No.  270  against  the  companies 
forming  the  "Santa  F6  System,"  does  not  appear  to  have 
been  in  consequence  of  a  violation  of  any  of  tlie  provisions  of 
the  Act.  He  testifies  that  the  goods  were  received  by  him 
"in  a  badly  smashed  condition,  the  repairs  on  part  of  which 
cost  him  over  $600.00,"  and  that  the  transit  was  seven  days 
longer  than  on  the  original  shipment  of  the  goods  west.  The 
damage  to  the  goods  shipped  January  12,  1889,  to  Los  * 
Angeles,  mentioned  in  case  No.  271,  against  the  Louisville  & 
Nashville  and  Southern  Pacific  Companies,  appears  to  have 
resulted  from  "  rotting  and  other  causes "  of  the  perishable 
part  of  the  shipment  during  its  detention  by  the  Southern 
Pacific  Company  after  its  arrival  at  destination.  The  deten- 
tion was  because  of  the  failure  and  refusal  of  the  complainant 
to  pay  as  freight  on  the  goods  so  detained,  a  sum  in  addition 
to  the  amount  specified  in  the  bill  of  lading  and  in  a  contittct 
made  by  complainant  with  the  initial  carrier,  the  Louisville  & 
Nashville  Company,  for  the  entire  shipment,  embracing  house- 
hold furniture  as  well  as  the  detained  articles.  The  demand 
of  this  additional  sum  is  charged  by  the  complainant  to  have 
been  a  "discrimination  against  him  in  violation  of  the  Act 
to  regulate  commerce."  As  will  be  seen  from  our  discussion  of 
the  matter  infra^  this  charge  cannot,  in  our  opinion,  be  sus- 
tained. Therefore,  in  this  case,  also,  the  damage  complained 
of  cannot  be  made  the  basis  of  an  order  of  reparation  as  being 
"  in  consequence  of  any  violation  of  the  Act."  The  remedy  of 
a  party  for  injury  to  goods  shipped  resulting  from  delay  in 
transit,  detention,  loss,  breakage,  rotting  or  other  deteriora- 
tion or  damage  not  attributable  to  a  violation  of  any  provision 
of  the  Act,  is  by  proper  action  in  the  courts.     Loud  v.  South 
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Cctrolina  HaUway  Compamy^  4  Inters.  Com.  Rep.  205,  5  I.  C. 
0.  Rep.  529.  The  complainant,  it  is  proper  to  say,  does  not 
ask  for  orders  of  reparation  from  this  Commission,  and  has  in- 
stituted snits  in  Court  for  the  recovery  of  his  alleged  damage  in 
both  cases. 

We  will  now  consider  the  contention  of  complainant  (to 
which  we  have  just  adverted),  that  the  demand  by  the  South- 
em  Pacific  Company  of  the  additional  freight  charge  on  what 
we  have  denominated  the  perishable  part  of  the  shipment 
^'was  a  discrimination  against  him  in  violation  of  the  Act  to 
regulate  commerce."  The  Louisville  &  Nashville  Railroad 
Company  by  its  agent  contracted  with  the  complainant  to 
ship  a  carload,  not  to  exceed  20,000  pounds  in  weight,  of 
household  furniture  and  goods  as  "emigrants'  moveables" 
from  Louisville  via  New  Orleans  to  Los  Angeles,  over  its  own 
road  and  that  of  the  Southern  Pacific  Company,  for  $263.00, 
with  permission  to  embrace  in  said  carload  apples,  bacon, 
lard,  etc.  The  rate  designated  as  a  commodity  rate  on  "  emi- 
grants' moveables"  from  St.  Louis  and  New  Orleans 
(Mississippi  river  points)  to  Los  Angeles  under  the  west- 
bound tariff  of  the  Trans-Continental  Association  was  $215.00 
per  carload  of  20,000  pounds.  The  rate  of  $263.00,  which  the 
Louisville  &  Nashville  Railroad  Company  agreed  to  charge 
complainant,  was  a  combination  of  the  local  rate  from  Louis- 
ville to  St.  Louis  with  the  $215.00  rate  from  the  latter  point 
un.  This  rate  was  the  low.est  possible  on  any  combination  of 
rates  by  any  route  from  Louisville  to  Los  Angeles  the  com- 
bination on  New  Orleans  (via  which  the  goods  were  shipped) 
being  $288.00,  or  $25  more.  The  Southern  Pacific  Company, 
after  making  out  an  original  bill  for  $288,  based  on  the 
combination  on  New  Orleans,  reduced  it  to  $263.00,  which  the 
complainant  paid.  The  furniture  and  household  goods  were 
delivered,  but  the  apples,  bacon,  lard,  etc.,  were  detained  as 
not  being  "  emigrants'  moveables,"  and  a  separate  bill  of 
$122.10  was  made  out  therefor,  which  the  complainant  refused 
to  pay.  Thereupon  a  correspondence  ,vas  had  between  the 
Southern  Pacific  and  the  Louisville  &  Nashville,  which  re- 
sulted in  an  order  from  the  Louisville  &  Nashville  Company 
directing  the  Southern  Pacific  to  charge  up  the  $122.10  against 
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the  Louisville  &  tNashville  Co.  The  Southern  Pacific  Ct. 
theu  delivered  the  goods  to  complainant  (except  the  apples, 
which  had  been  sold  as  perishable  and  accounted  for)  in,  as 
he  alleges,  a  damaged  condition  resulting  from  the  detention. 
The  rate  of  $263.00  given  complainant  by  the  Louisville  & 
Nashville  Company  was  the  westbound  rate  on  "emigrants^ 
moveables,"  and  it  appears  that  the  articles  detained  by  the 
Southern  Pacific  Company  did  not  belong  to  that  class  of 
goods  as  defined  in  the  current  western  classification.  The 
charge  for  those  goods  of  $122.10  appears  to  have  been  in  ac- 
cordance with  the  regular  published  tariff,  and  the  Louisville 
&  Nashville  Company  recognized  this  by  having  that  amount 
charged  to  it  in  its  settlement  with  the  Southern  Pacific. 
From  these  facts  it  does  not  appear  that  the  Southern  Pacific 
Company  discriminated  against  the  complainant  in  making 
the  additional  charge,  but  only  demanded  (as  the  law  required) 
the  regular  published  tariff  rates  on  such  shipments,  and 
which  were,  or  should  have  been,  charged  all  sliippers  alike. 
If  this  rate  was  in  itself  reasonable  (as  to  which  there  is  no 
evidence  pro  or  con)  its  exaction  was  no  violation  of  the  Act  to 
regulate  commerce.  On  the  contrary,  the  Louisville  &  Nash- 
ville Company  would  seem  to  have  violated  the  Act  both  by  a 
discrimination  in  favor  of  complainant  in  charging  him  less 
than  the  established  tariff  rates  charged  shippers  in  general 
and  by  a  deviation  from  those  rates.  The  complainant  would, 
also,  have  been  chargeable  with,  a  violation  of  law  if  he 
''knowingly  and  wilfully"  obtained  the  transportation  of  his 
goods  ''at  a  less  than  the  regular  rates  then  established  and 
in  force  on  the  line  of  transportation."  (Sec.  10,  Act  to  regu- 
late commerce).  It  is  proper  to  say  in  this  connection  that, 
while  the  demand  of  the  full  legal  rate  and  Retention  of  the 
goods  for  its  enforcement  by  a  carrier  cannot  be  held  to  be  a 
violation  of  any  provision  of  the  Act  to  regulate  commerce,  the 
question  of  the  lawfulness  of  such  detention,  where  the  shipper 
is  an  innocent  party  to  the  contract,  and  not  in  pari  delicto 
with  the  contracting  carrier,  will  arise  in  a  suit  at  law  for  the 
recovery  of  the  goods  and  damages  for  their  detention  and  is  one 
for  the  determination  of  the  courts,  and  not  within  the  cognizance 
of  this  Commission. 
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Demand  by  the  terminal  or  delivering  carrier,  in  cases  of 
through  shipments  over  lines  composed  of  two  or  more  roads, 
of  a  greater  amount  of  freight  charges  than  is  specified  by  the 
initial  carrier  in  the  bill  of  lading  or  contract  of  shipment,  ap- 
pears to  be  of  common  occurrence  and  is  a  matter  of  almost 
constant  complaint  to  this  Commission.  It  seems  to  be  the 
rule  on  the  part  of  carriers  in  such  cases  to  detain  the  goods, 
if  payment  be  not  made.  The  consignee  is  thus  left  the  op- 
tion of  paying  the  extra  charge,  no  matter  how  unlawful  or 
unreasonable,  or  of  being  deprived  for  an  indefinite  period  of 
the  goods,  which  he  often  urgently  needs  in  his  business  or 
for  other  purposes.  If  payment  be  made  and  the  amount 
paid  prove  to  be  an  "  overcharge,"  the  consignee  is  then  com- 
pelled to  seek  repayment  from  the  carrier  and  this  is  gener- 
ally found  to  be  a  matter  of  great  difficulty,  involving  much 
correspondence  and  many  references,  back  and  fortli,  from 
one  railroad  official  or  department  to  another,  lasting  ordi- 
narily for  months  and  sometimes  for  years.  The  trouble  and 
delay  incident  to  such  claims  are  so  great  and  vexatious  as  to 
preclude  the  consignee  from  attempting  to  obtain  satisfaction 
where,  as  is  generally  the  case,  small  amounts  are  in  question. 
While  for  the  most  part  the  sum  in  each  case  may  be  small, 
the  instances  are  so  numerous,  that  in  the  aggregate  they  in- 
volve a  large  and  material  amount.  The  shipment  is  made  on 
the  faith  of  the  rate  named  by  the  initial  carrier  and  in  cases 
of  merchandise  shipments  the  extra  charge  always  lowers  the 
margin  of  profit  on  the  goods  and  doubtless  frequently  causes 
the  transaction  to  result  in  actual  loss.  The  practice  (as  it 
may  be  termed  from  its  frequency)  of  "  overcharging "  is  a 
widespread  evil  which  calls  for  a  remedy.  Where  the  de- 
mand by  the  delivering  carrier  is  for  an  amount  other  than 
the  regu. ./  published  rate  filed  with  this  Commission,  it  is 
made  unlawful  by  section  6  of  the  Act  to  regulate  commerce, 
and  if  done  "  wilfully  "  is  declared  in  section  10  to  be  a  mis- 
demeanor punishable  "upon  conviction  thereof  in  any  Dis- 
trict Court  of  the  United  States  within  the  jurisdiction  of 
which  such  offense  was  committed  by  a  fine  of  not  to  exceed 
$5,000.00."  The  time,  expense,  and  trouble  which  are  required 
in    prosecutions    under    this    clause    of    the    statute    and    the 
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difficulty  in  making  proof  of  the  criminal  intent,  are  so  great 
in  comparison  with  the  amount  which  may  be  involved  in  any 
one  overc'iiarge  as  to  render  such  prosecution  as  a  general  rule 
impracticable.  Moreover,  it  is  not  to  be  believed  that  over- 
charges are  resorted  to  by  railway  companies  "  wilfully  "  and 
systematically  as  a  means  of  evading  the  law.  The  remedy, 
in  our  opinion,  lies  in  the  hands  of  the  carriers  and  consists 
largely  in  adopting  measures  to  prevent  mistakes  in  the  rate 
named  to  the  shipper. 

It  is  difficult  to  understand  why  mistakes  in  through  rates 
should  be  of  such  frequent  occurrence,  and  why,  by  the  exer- 
cise of  ordinary  diligence,  they  may  not  be  avoided.  If  the 
tariffs,  classifications,  and  rules  of  the  railway  companies  or 
associations,  are  so  uncertain  or  complex  and  confusing  that 
even  a  railroad  agent,  whose  special  duty  it  is  to  know  them 
accurately,  cannot  advise  shippers  with  certainty  what  the 
rates  are,  then  either  a  simpler,  more  certain,  and  less  per- 
plexing system,  should  be  adopted,  or  else  agents  of  a  higher 
order  of  intelligence  should  be  employed.  If  the  agents  of 
the  roads  cannot  readily  understand  the  tarifiEs  and  classifica- 
tions, how  can  a  shipper  be  expected  to  do  so?  A  system  of 
tariffs  and  classifications  unintelligible  to  shippers  defeats  the 
end  and  object  of  the  provisions  of  the  interstate  commerce 
law  and  rules  of  this  Commission  thereunder  requiring  the 
posting  and  publication  of  rates  for  the  information  of  the 
public. 

If  the  contract  for  shipment  be  for  a  greater  than  the 
authorized  rate,  it  is  manifestly  not  only  a  violation  of  law  by 
the  carrier,  but  also  an  imposition  upon  the  shipper,  who,  it 
is  to  be  assumed,  would  not  knowingly  agree  to  pay  such  rate. 
In  a  case  of  that  kind  there  is  no  ground,  legal  or  equitable, 
for  the  enforcement  of  the  contract.  Where  the  rate  specified 
in  the  contract  is  less  than  the  established  legal  rate,  and  the 
shipper  "  knowhigly  and  wilfully"  obtains  the  transportation 
of  his  property  at  this  illegal  rate,  he  can,  of  course,  acquire  no 
rights  under  the  contract;  but,  where  the  shipper  has  not,  or 
is  not  chargeable  with,  this  guilty  knowledge  and  intent,  a 
different  rule  has  been  laid  down  in  the  case  of  the  Mobile  dk 
Ohio  Railroad  Company  v.  Dismnkes^  decided  by  the  Supreme 
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Court  of  Alabama,  December  27,  1891  (4  Inters.  Com.  Eep.  p. 
200).  The  shipment  involved  in  that  case  was  from  Cairo, 
111.,  via  Mobile,  Ala.,  over  the  through  line  formed  by  the 
roads  of  the  Mobile  &  Ohio  and  Mobile  &  Birmingham 
Railroad  Companies,  to  Sunny  South,  a  station  on  the  latter 
road.  The  value  of  the  goods  was  about  $40.00  and  the 
freight  charge  named  in  the  bill  of  lading  delivered  to  the 
shipper  was  $5.44.  The  charge  under  the  tariflF  of  rates 
tiled  with  this  Commission,  it  is  stated  in  the  opinion,  would 
have  been  $29.30.  On  the  arrival  of  the  goods  at  Sunny 
South,  the  consignee,  Dismnkes,  tendered  $5.44,  the  amount 
specified  in  the  bill  of  lading,  and  demanded  delivery.  This 
demand  was  denied,  the  agent  of  the  Company  claiming  the 
established  rate  of  $29.30.  The  consignee  brought  suit  be- 
fore a  justice  of  the  peace  for  the  value  of  the  goods  and  re- 
covered judgment.  On  appeal  by  the  company,  the  judgment 
was  sustained  in  the  Circuit  Court  and  finally  affirmed  by  the 
Supreme  Court  of  the  State.  The  illegality  of  the  contract 
appears  to  have  been  relied  on  as  a  defense  by  the  company. 
The  following  is  an  extract  from  the  opinion  of  the  Supreme 
Court  in  the  case: 

"  The  Mobile  &  Ohio  Company  agreed  and  bound  itself  to 
carry  this  consignment   to    Sunny    South,  Ala.,  and    there   de- 
liver it  to    Dismukes,   for  a  certain  compensation.     That   com- 
pany  has    no    riglit,    under    the    law    and   its    tariff  of   rates 
adopted,   approved,   and   promulgated   as  by  law  provided,   to 
enter  into  any  such    contract;   and   so   far  as  the  company  is 
beneficially  concerned  in  it,  so  far  as  the  contract  might  other- 
wise be  relied  on    by  the   carrier  against   the    consignee,  it  is 
void,  as  being  in  the  teeth  of  the  law  of  Congress,  as  the  same 
has  been  put  into  practical  operation,  upon  the  cai'rying  busi- 
nesa  of  the  company.     But    it   by   no    means   follows  that  the 
consignee  has  no  rights  under  it,  or,  indeed    any  less  or  other 
right  than  would  have  been  his   had  the  rate  set  down  in  the 
bill  of  lading  been   the   approved   rate  for   the  transportation. 
It  nowhere  appears    that  either    the    consignor  or    consignee 
knew  that  the  stipulated  rate  was  different  from  the  approved 
rate.    It  is  not   in    the  contemplation  of   the   Interstate   Com- 
nerc^  Law  that  persons  dealing  with   common  carriers  shomld 
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be  held  to  a  knowledge  of  what  their  published  schedules  ol 
rates  contain.  These  schedules  are  not  part  of  the  law  which 
all  men  are  held  to  know.  ...  It  is  only  when  the  ship- 
per knowingly  contracts  for  a  rate  differing  from  that  therein 
prescribed  that  his  act  is  denounced  as  unlawful  and  punished 
as  a  crime.  The  motive  of  this  legislation,  moreover,  is  the 
protection  of  persons  dealing  with  common  carriers.  Its  pri 
mary  purpose  is  to  prevent  a  resort  on  the  part  of  carriers  tc» 
the  undue  advantages  which  accrue  to  them  from  the  circum- 
stances of  their  relations  to  persons  having  need  for  their  serx  - 
i':»es.  ...  To  allow  the  carrier  to  draw  the  shipper,  en- 
tirely ignorant  of  the  schedule  of  rates  approved  by  the 
commission,  into  a  contract  of  affreightment,  upon  which  the 
goods  are  delivered  and  carried,  at  a  stipulated  rate  wliich  the 
shipper  can  afford  to  pay, — as  in  this  instance,  about  12^  per 
cent  of  the  value  of  the  property, — and  then  refuse  to  deliver 
the  shipment  to  the  consignee,  except  upon  payment  of  n 
rate  which  he  cannot  afford  to  pay, — in  this  instance,  75  per 
cent  of  the  value, — and  upon  which  the  property  would  not 
have  been  shipped  at  all,  would  be  to  put  a  construction  on 
the  law  of  Congress  which  its  terms  do  not  require  or  justify, 
and  which  would  defeat  the  purposes  which  actuated  its  en- 
actment True  it  is  that  the  contract  here  is  one  which  the 
Mobile  &  Ohio  Company  had  no  right  to  make.  True  it  is 
that  its  execution  on  their  part  involved  a  crime.  But  the  act 
of  the  shipper  in  entering  into  it  is  not,  in  the  absence  of 
knowledge  on  his  part  of  the  schedule  rate,  tainted  with  crim- 
inality, or  violative  of  any  provision  of  the  interstate  commerce 
act.  He  is  not  in  pari  delicto  with  the  contracting  carrier; 
and  he  is  entitled  to  the  protection  of  that  principle  of  law 
which  enforces  such  a  contract  in  behalf  of  the  innocent  party 
to  it, — a  principle  which  we  conceive  to  be  logically  sound 
and  thoroughly  settled  upon  authority.  See  Tracy  v.  Tal- 
madgey  14  N.  Y.  162,  and  numerous  later  cases,  which  are  cited 
and  discussed  in  a  note  to  that  case  as  reported  in  67  Ahl  Dec 
163." 
(See  also  authorities  cited  in  footnote,  4  Inters.  Com.  Bep.  800, 
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In  cases  of  through  shipments  at  through  rates  over  lines  op- 
erated by  several  carriers,  each  successive  carrier  knows  that 
the  trifc^isportation  over  its  road  is  under  a  contract  with,  or  at 
a  rate  named  by,  the  initial  carrier,  and  it  would  seem  that  a 
system  may  be  adopted  (if  it  does  not  already  exist)  by  which 
each  carrier,  before  forwarding  the  shipment,  may  know  what 
that  rate  is,  and  that  the  payment  of  overcharges  as  a  condition 
precedent  to  the  delivery  of  the  goods  might  be  avoided.  What 
we  have  said  in  this  connection  is  intended  as  suggestion  and  for 
tlie  purpose  of  invoking  the  serious  consideration  and  prompt 
jiction  of  carriers  in  reference  to  a  matter  of  general  and  almost 
constant  complaint. 

As  it  appears  from  our  statement  of  the  allegations  of  the 
complaints,  it  is  claimed  in  substance  in  both  the  cases  that 
the  charge  by  defendants  of  $360.00  for  the  transportation 
over  their  respective  lines  of  a  carload  of  "household  goods" 
from  Loe  Angeles  east  to  Louisville,  while  only  $263.00  is 
charged  on  a  carload  of  goods  of  the  same  kind  and  classifi- 
cation from  Louisville  over  said  lines  west  to  Los  Angeles,  is 
in  violation  of  section  3  of  the  Act  to  regulate  commerce, 
which  forbids  the  giving  of  undue  or  unreasonable  preferences 
or  advantages  as  between  persons,  particular  descriptions  of 
traffic,  and  localities.  In  case  No.  270  against  the  "Santa 
F6"  line,  this  complaint  is  confined  to  complainant's  ship- 
ment of  household  goods  from  Louisville  to  Los  Angeles  in 
January,  1889,  and  their  shipment  back  in  September  of  that 
year,  and  in  case  No.  271  against  the  Louisville  &  Nashville 
and  Southern  Pacific  Companies,  it  relates  to  shipments  in 
1889  of  "household  goods"  in  general.  Under  the  Western 
Classification  (which  is  applied  to  this  traffic)  "household 
goods"  and  what  are  termed  "emigrants'  moveables"  (which 
embrace  "household  goods"  and  other  articles  hereinafter 
named)  in  carloads  are  classed  ^  B '  and  the  class  rate  on  them 
from  Louisville  to  Los  Angeles  and  from  Los  Angeles  to  Lou- 
isville is  the  same  both  ways,  $350.00.  On  complainant's 
sMpments  from  Los  Angeles  to  Louisville,  he  was  charged 
this  rate,  it  being  the  only  east-bound  rate  between  those 
points  applicable  to  his  shipments.  On  shipments  west,  how- 
ever, from    Louisville   to   Los   Angeles,  there   is   also   what   is 
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called  a  "commodity"  rate  on  "emigrants'  moveables"  and 
this  rate,  as  heretofore  shown,  amounted  to  $263.00  per  carload. 
The  complainant's  goods  were  shipped  west  under  this  rate  or. 
"  emigrants'  moveables."  The  diflference  between  the  two  rates 
is  $87.00,  and  the  goods  shipped  by  complainant  west  were  of  the 
same  kind  and  would  come  under  the  same  classification  as  those 
shipped  by  him  east. 

''Emigrants'  Moveables"  are  defined  in  the  Western  Clas>i 
ri cation  as  the  '^  property  of  intending  settlers  ordyy^  and  tin 
terms  apply  (according  to  that  classification  from  which  wv 
•luote)  to  "household  goods;  second-hand  farm  machinery 
and  veliicles ;  livestock,  not  exceeding  ten  (10)  head ;  tree? 
and  shrubbery;  lumber  and  shingles  (not  to  exceed  in  the  ag- 
gregate the  equivalent  of  2,500  feet  of  lumber);  fence  post> 
(not  to  exceed  250  in  number);  or  a  portable  house;  an<l 
property  included  in  the  ovtjit  of  intending  settl-erSy  but  doe- 
not  include  doors,  sash,  blinds,  provisions,  grains  (unless  in 
tended  for  seed  or  for  feeding  animals  while  in  transit  (gen 
eral  merchandise,  nor  any  articles  intended  for  sale  or  specu 
lation."  The  testimony  is  that  the  commodity  rate  on 
"  emigrants'  moveables "  west  bound  was  adopted  for  the  pur- 
pose of  assisting  and  stimulating  emigration  westward  to  the 
Pacific  coast  and  territories  and  thus  increasing  the  business  of 
defendants.  While  this  rate  was,  doubtless,  primarily  made  for 
the  use  of  "intending  settlers"  or  emigrants  only,  in  practice 
(according  to  the  evidence)  it  is  given  to  shippers  indiscrim- 
inately, without  inquiry  as  to  whether  or  not  they  are  emi- 
grants and  without  reference  to  the  intent  with  which  the  ship- 
ment is  to  be  made.  The  complainant  was  allowed  this  rate, 
although,  as  he  testifies,  he  was  not  an  emigrant  or  "intend- 
ing settler."  It  is,  therefore,  practically  a  rate  open  to  ship- 
pers in  general.  There  are,  then,  two  rates  open  to  shippers 
generally  on  "  emigrants'  mi, .  jables  "  west  bound  —  the  class 
rate  of  $350.00  per  carload  and  this  commodity  rate  of  $263.00 
per  carload.  There  is  in  the  tariff  in  connection  with  both 
rates  a  limitation  as  to  valuation  in  case  of  loss  or  damage — 
as  to  the  former  $5.00  per  100  pounds  and  as  to  the  latter, 
$1,000.00  per  car.  The  carload  being  20,000  pounds, 
$1,000.00  per  car  would  be    at  the    rate  of    $5.00    per   100 
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pounds  on  a  full  carload.  There  being  no  apparent  substan- 
tial advantage  in  taking  the  class  rate  of  $350.00,  it  seems 
evident  that  the  commodity  rate  of  $263.00  will  (if  made 
known  to  them)  be  the  only  rate  used  by  shippers  and  that  prac- 
tically there  will  be  but  one  rate  on  "  emigrants'  moveables " 
west  bound. 

Commodity  rates  on  "  emigrants'  moveables,"  lower  than  the 
class  rates,  appear  to  have  been  in  force  on  these  west- 
bound shipments  from  as  far  back  as  our  records  extend, 
1887 — how  much  farther  we  are  not  advised — to  the  present 
time,  with  the  exception  of  the  period  from  January  16  to  Oc- 
tober 23,  1888,  and  Mr.  Smurr,  General  Freight  Agent  of  the 
Southern  Pacific  Company's  Pacific  System,  states  that  the 
'*  result  desired  to  be  brought  about  by  these  special  rates " 
was  "  the  maximum  movement  of  emigrants'  moveables  and 
emigrants'  things  to  the  Pacific  coast  states  and  territories;" 
and  "  that  under  said  modified  rates,  the  west-bound  move- 
ment is,  as  compared  with  east-bound,  as  two  to  one — in  other 
words,  double  the  east-bound  movement."  From  this  it  may 
be  inferred  that  in  his  opinion  these  rates  have  accomplished, 
to  some  extent  at  least,  the  desired  result  and  have  been  bene- 
ficial to  the  roads.  The  rate  of  $263.00  is  about  26  per  cent 
of  the  valuation  of  $1,000.00  per  car  stipulated  for  by  the 
roads  in  case  of  loss  or  damage,  and,  on  the  basis  of  the  dis- 
tance from  Louisville  to  Los  Angeles  via  St.  Louis  (about  2,397 
miles  over  the  Louisville,  Evansville,  &  St.  Louis  road  and 
the  Atchison,  Topeka,  &  Santa  F6  System),  it  yields  a  rate  of 
over  a  cent  per  ton  per  mile.  It  is  also  in  evidence  that  "  the 
class  of  goods  that  go  west  under  the  term  *  emigrants'  move- 
ables '  on  the  average  are  of  materially  lower  value  tlian  are  tliose 
sliipped  from  the  Pacific  Coast,  and  the  insurance  risk  is  conse- 
quently less." 

In  view  of  the  foregoing  facts,  which  tend  to  show  that  the 
commodity  rate  of  $263.00  is  not  unreasonable  in  itself  and  is 
satisfactory  to  the  roads,  and  also  in  view,  particularly,  of  the 
prictice  of  giving  this  rate  to  shippers  indiscriminately 
1  which  is  testified  to  by  the  officials  of  defendants)  we  can  see 
no  necessity  for,  or  propriety  in,  retaining  in  the  tariff  and 
classification    the    class    rate    of    $350.00    west-bound    or    the 


102  INTSB8TATB  OOMMEBOB  COMMISSION   BBPOBTS. 

statement  that  the  commodity  rate  is  for  "intending  settlers 
only."  It  can  only  serve  to  mislead  those  who  consult  the 
tariflE  and  classification  and  afford  opportunity  for  the  prac- 
tice of  favoritism  or  unjust  discrimination  as  between  ship- 
pers. 

Unless  within  the  authorized  exceptions  to  the  general  rule  of 
tiie  statute,  discriminations  in  charges  upon  like  shipments  of  the 
same  commodities  based  solely  upon  the  purpose  or  "  business 
jiiotive"  of  the  shipper,  are  unlawful  whether  affected  directly 
or  indirectly  by  methods  of  classification. 

The  rate  designated  as  a  ^^ commodity"  rate  has  been  in 
force  a  large  number  of  years;  it  amounts  to  about  26  per 
cent  of  the  limit  of  valuation  of  a  carload  in  case  of  loss  or 
ilamage ;  it  yields  a  rate  per  ton  per  mile  of  over  a  cent  for  the 
long  distance  of  2,397  miles;  and  the  action  of  the  roads  in 
l)ractically  opening  it  to  shippers  in  general  would  seem  to  in- 
dicate their  approval  of  it  as  a  reasonable  general  rate.  Our 
conclusion  is  that  there  should  be  but  one  rate  (which  must 
be  open  to  all  and  so  published)  on  the  classes  of  gooils 
•  lesignated  as  "emigrants'  moveables"  (which  include  "house- 
hold goods")  from  Louisville  westward  to  Los  Angeles,  and 
that  that  rate  should  not  be  in  excess  of  the  commodity  rate 
of  $215.00  per  carload  from  Mississippi  river  points,  which, 
added  to  the  rate  from  Louisville  to  St.  Louis,  amounts  to  the 
$263.00  rate,  which  was  given  the  complainant  on  his  shipments 
west. 

The  complainant  was  not  discriminated  against  in  being 
allowed  on  his  shipments  west,  to  Los  Angeles,  the  lowest 
available  rate,  and  there  was  no  discrimination  against  hini 
on  his  shipments  east  to  Louisville,  as  he  was  charged  the 
general  rate  exacted  of  all  shippers.  His  complaint  in  refer- 
ence to  the  disparity  between  the  rates  charged  him  on  his 
east  and  west  bound  shipments,  respectively,  is  not  properly 
one  of  unjust  discrimination  under  the  third  section  of  the  Act 
to  regulate  commerce,  but  rather  calls  in  question  the  reason 
ableness  of  the  higher  rate.  The  claim  is  in  substance,  that 
the  rate  of  $350  eastward  is  unreasonable  in  view  of  the  i^-x 
that  the  rate  over  the  same  line  and  between  the  same  poiutd 
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westward  is  only  $263.  This  fact  alone  is  relied  upon  to  sup- 
port the  charge.  The  two  rates  have  no  necessary  connection 
or  relation,  and  the  fact  that  a  rate  over  a  road  or  line  in  one 
direction  is  materially  higher  than  the  rate  on  the  same  class 
of  traffic  over  the  same  road  or  line  and  between  the  same 
points  in  the  opposite  direction  does  not,  as  in  case  of  hauls 
07er  the  same  line  in  the  same  direction,  establish  prima  facie 
the  nnreasonablencss  of  the  higher  rate.  This  would  appear 
to  be  especially  true  where  the  hauls  are  of  as  great  length  as 
those  now  under  consideration.  It  is  moreover  in  evidence, 
88  remarked  above,  that  the  "  west-bound  movement  of  the 
traffic  termed  'emigrants'  moveables'  is  double  the  east- 
bound  movement,"  and  the  goods  shipped  west  as  "  emigrants' 
moveables  "  are  "  materially  lower  in  value  "  than  those  shipped 
east  It  may  be  conceded  that  the  much  greater  volume  of 
the  traffic  moved  west  than  east  is  to  some  extent  attributable 
to  the  lower  rate  west,  but  the  tide  of  emigration  is  naturally 
from  a  comparatively  old  and  thickly  populated  country  like  the 
east  to  a  new  and  sparsely  settled  country  like  the  west.  No 
evidence  as  to  the  unreasonableness  of  this  rate  in  itself  has  been 
oJered. 

In  connection  with  the  commodity  rate  on  "emigrants' 
moveables,"  as  before  remarked,  it  is  specified  in  the  tariff 
that  "  the  valuation  shall  not  exceed  $1,000  per  car,"  and  the 
class  rate  on  "household  goods"  (embraced  in  "emigrants' 
moveables ")  is  given  upon  condition  of  release  by  the  shipper 
"to  a  valuation  of  $5.00  per  100  pounds,  in  case  of  loss  or 
•iamage.^'  If  the  release  be  not  made  to  these  valuations,  a 
liigher  rate  is  cluirged.  The  complainant  contends  that  this 
i^  unreasonable  and  a  violation  of  the  Act  to  regulate  com- 
merce. The  defendants  in  the  case  against  the  "  Santa  Fe " 
line  in  reply  say  that  one  purpose  of  this  provision  for  limita- 
tion of  their  liability  in  case  of  loss  or  damage  was  the  "  pro- 
tection of  the  carrier  against  overvaluation  of  property  lost  or 
injnred,  in  cases  where  the  carrier  has  not  and  cannot  obtain 
knowledge  or  information  as  to  the  real  value  of  the  property 
wd  IB  placed  at  the  mercy  of  shippers  "  in  this  respect.  Ac- 
cording to  the  weight  of  authority,  a  common  carrier  can 
oaake  no  cnntract  protecting  itself  against  liability  for  its  own 
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or  its  servants'  negligence,  but  may,  by  special  contract  with 
the  shipper,  recbsonahly  restrict  its  common-law  liability  in 
other  respects.  Accordingly  it  is  held  that  "a  carrier  may 
state  a  reasonable  limit  to  the  sura  for  which  he  shall  be  held 
accountable  in  case  of  loss,  but  cannot  where  this  sum  is  un- 
derstood to  be  an  undervaluation  of  the  goods  thereby  evade 
his  full  accountability  as  an  ordinary  bailee."  (Schouler,  Bail- 
ments &  Carriers,  §  457 ;  South  (&  North  Alaha/ma  H.  Co.  v. 
Ilenleiuy  52  Ala.  606,  23  Am.  Kep.  578;  Chitty,  Cont  692; 
Hart  V.  Pemimflvania  H.  Co.  112  U.  S.  331,  28  L.  ed.  717; 
2  Redf.  Railways,  103,  note  a.)  In  Hart  v.  Peivnsyl/vania  B. 
Co.  cited  above,  it  is  held  that  such  a  contract  will  be  upheld 
"  as  a  proper  and  lawful  mode  of  securing  a  due  proportion  he- 
ttoeen  the  amount  for  which  the  carrier  is  responsible  a/nd  tlie 
freight  he  receives^  and  of  protecting  himself  against  extravagant 
and  fanciful  valuations,"  and  in  South  cfe  North  Alabama  R.  Co. 
V.  Herdein^  that  if  the  limit  of  liability  fixed  in  the  contract 
''be  greatly  disproportionate  to  the  real  value"  of  the  goods 
shipped  and  "  the  amount  of  freight  received^  it  would  be  un- 
just and  unreasonable,"  but  ''if  the  limit  was  intended  to 
adjust  the  measure  of  liability  to  the  reduced  rate  of  freight 
cha/rged  and  to  protect  the  carrier  against  exaggerated  or  fanci- 
ful valuations,"  it  will  be  sustained  "  as  the  measure  of  the 
carrier's  liability."  As  stated  at  the  outset  of  this  opinion  the 
remedy  of  a  shipper  for  loss  or  damage  is  by  appropriate  action 
in  the  courts.  In  such  action,  the  validity  of  a  contract 
limiting  the  carrier's  liability  must  be  determined  by  the 
application  of  the  law  to  the  fa^ts  in  each  case.  A  contract 
unreasonable  in  view  of  the  value  of  the  shipment  and  the 
rate  charged  for  its  transportation  would  not  be  upheld,  and 
the  shipper  would  not  be  estopped  by  such  contract  from 
claiming  and  recovering  his  actual  damage.  The  question 
presented  for  our  consideration,  however,  relates,  not  to  the 
validity  of  the  limitation  as  to  value,  but  to  the  reasonable- 
ness of  the  rate  charged  in  view  of  that  limitation.  While 
the  value  of  the  service  of  transportation  and  the  extent  of  the 
carrier's  risk  are  measured  by,  among  other  things,  the  value 
of  the  property  transported,  and  this  is  an  important  factor 
in  rate  making,  it  is  to   be  noted  that  as  shipments  of  goods 
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of  the  same  kind  or  class  vary  greatly  in  value,  for  the  same 
weight,  some  being  many  times  more  valuable  than  others,  a 
nniform  rate  per  hundred  weight  for  any  commodity  or  class 
of  traffic  cannot  bear  the  same  proportion  to  the  value  of  each 
fihipment  of  such  goods.  The  carrier  can  only  be  expected 
in  establishing  uniform  class  or  commodity  rates  to  take  into 
account  the  estimated  average  value  of  shipments  of  the  class 
or  commodity  to  which  the  rates  are  applied.  There  is  no 
proof  whatever,  showing  or  tending  to  show  that  the  limita- 
tion of  value  complained  of  is  below  the  average  value  of 
shipments  of  "household  goods,"  or  that  the  rates  in  question 
are  unreasonable  in  view  of  that  valuation.  Moreover,  while 
the  value  of  the  property  transported  is  an  important  element 
in  rate  noaking,  there  are  others,  such  as  the  cost  of  service, 
net  revenue  of  the  carriers  from  the  traffic  involved,  character 
of  the  goods  as  being  perishable  and  liable  to  breakage,  and 
other  matters.  We  do  not  feel  warranted  to  declare  the  rates 
nnder  consideration  unlawful  on  the  mere  fact  of  the  release 
as  to  value  required  by  the  defendants. 

The  charge  in  both  complaints  as  to  the  disparity  between 
the  carload  and  less  than  carload  rates  is  confined  to  those 
rates  as  applied  to  "  household  goods "  shipped  from  Louis- 
nlle  to  Los  Angeles.  The  less  than  carload  rate  is  compared 
with  the  carload  rate  of  $263.00,  which,  as  we  have  seen,  is 
the  commodity  rate  on  "  emigrants'  moveables "  west-bound. 
No  less  than  carload  rate  is  specified  in  the  classification  and 
tariff  in  connection  with  either  the  class  rate  of  $350.00  on 
"emigrants'  moveables"  or  the  west-bound  commodity  rate 
thereon  of  $263.00.  The  less  than  carload  rate  is  stated  only 
"n  "  household  goods "  and  it  is  a  class  rate.  It  was  in  Jan- 
uary, 1889,  $3.95  per  100  pounds,  and  the  carload  rate  was 
♦350.00,  on  the  minimum  carload  of  20,000  pounds,  or  $1.75 
per  hundred  pounds.  Under  these  rates  the  less  than  car- 
load rate  was  about  125  per  cent  higher  per  100  pounds 
tlian  the  carload  rate,  and  at  the  former  rate  the  charge  on 
9,0iXi  pounds  would  amount  to  $355.00,  a  little  more  than 
the  carload  rate  of  $350.00  on  20,000  pounds.  These  rates 
appear  to  have  been  maintained  until  April  11,  1893,  when 
there   was    established     per     hundred     pounds    on    shipments 
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Classification. 

Class. 

Number  of  classes   th«* 
less    than    carload    is 
higher   than   the  ear- 
load. 

C.  L. 

L.  0.  L. 

OflBdal 

2 
6 
B 

1 

4 

1 

One. 

Souihern  --.....-.--. -.--.... 

Two. 

Western 

Six. 

It  appears  from  the  above  that  under  the  Western  Classifi- 
cation, which  is  applied  from  Mississippi  river  points  to  the 
traffic  now  under  consideration,  household  goods  in  less  than 
carloads  are  placed  six  classes  higher  that  when  shipped  in 
carloads,  while  under  the  Official  and  Southern  Classifications 
there  is  a  difference  of  only  one  and  two  classes.  The  rates 
stated  above  as  now  in  force  on  carloads  and  less  than  car- 
loads of  household  goods  from  Louisville  to  Los  Angeles  are 
governed  by  the  Official  Classification  from  Louisville  to  St. 
Louis,  and  by  the  Southern  Classification  from  Louisville  to 
Memphis,  and  by  the  Western  Classification  from  those  cities 
on  to  Los  Angeles,  and  they  illustrate  the  difference  in  the 
proportions  between  carloads  and  less  than  carloads  resulting 
from  the  differences  in  classifications,  as  will  be  seen  from  the 
following  tables  giving  the  rates  to  St.  Louis  and  Memphis  under 
the  Official  and  Southern  Classifications  and  thence  on  under  the 
Western : 


LOUISVILLE  TO  LOS  ANGELES  VIA  ST.  LOUIS. 


C.  L. 

L.  C.  L. 

Percentage  of  excess 
of    less  than    car- 

Classifica- 
tion. 

Class. 

Rate. 

Cla-i:. 

Rate. 

load  over  carload 
rales. 

Louisville 

to         ' 
Si.  Louis.     Official. 

2 

34 

1 

40 

About  17% 

8l.   Louis 

10  Los 
Aogeles. 

Western. 

B 

148 

1 

820 

About  116^ 

Through 
Rate. 

t 

182 

860 
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LOUISVILLE  TO  LOS  ANGELES  VIA  MEMPHIS. 


C.  L. 

L.  C.  L* 

Percentage  of  excess 
of   less  than  ear- 

Classifica- 
tion. 

Class. 

Rate. 

Class. 

Rate. 

load  oyer  ctrload 
ratM. 

Louisville 

to 
Memphis. 

Southern. 

6 

25 

4 

85 

4W 

Memphis 

to  Los 
Angeles. 

Western. 

B 

148 

1 

320 

About  116j( 

Through 
Rate. 

178 

855 

While  there  may  be  reasons  for  higher  rates  in  the  territory 
subject  to  the  Western  than  in  that  subject  to  other  classificationSy 
it  is  not  apparent  why  the  disparity  between  the  carload  and  less 
than  carload  rates  on  '^household  goods"  should  be  bo  much 
greater. 

We  have  been  considering  above  the  less  than  carload  doss 
rate  as  compared  with  the  carload  class  rate  on  ^^houflehold 
goods.'*  As  there  is  no  less  than  carload  rate  corresponding,  or 
given  in  connection  with  the  commodity  rate  of  $268.00  on  ^^emi 
grants'  moveables  "  westbound,  it  would  seem  to  follow  that  when 
shipped  in  less  than  carloads  they  take  the  regular  less  than  car- 
load rate.  If  that  be  so,  and  the  less  than  carload  rate  on  ^^Emi- 
grants' Moveables  "  (which  embrace  other  articles  besides  "  honse- 
liold  goods")  be  the  same  as  on  "household  goods,"  the  disparity 
between  the  two  rates  on  "  Emigrants'  Moveables "  westbound 
will  be  greater  than  that  above  shown  in  connection  with  the  rates 
on  "  household  goods."  The  commodity  rate  of  $263.00  on  a 
carload  of  20,000  pounds  amounts  to  $1.31^  cents  per  100  pounds, 
which  is  only  about  37  per  cent  of  the  less  than  carload  rate  per 
100  pounds  of  $3.55  on  household  goods.  Under  these  rates,  the 
sliipper  whose  "  emigrants'  moveables  "  weigh  7,400  pounds  would 
be  charged  about  the  same  amount  as  one  whose  goods  of  the 
same  kind  weigh  20,000  pounds.  It  is  also  to  be  noted  that  not 
only  the  weight  but  the  value  of  shipments  is  to  be  considered  in 
determining  the  reasonableness  of  rates,  and  the  aggregate  value 
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of  20,000  pounds  of  goods  will,  except  in  rare  cases,  be  much 
greater  than  that  of  7,400  pounds  or  9,750  pounds  of  goods  of 
the  same  class  or  kind. 

In  the  case  of  Thurher  v.  New  Torh  Cent,  cfe  H.  H.  R.  Co,^ 
2  Inters.  Com.  Kep.  742,  3  I.  C.  C.  Kep.  473,  it  was  held  that 
the  transportation  of  freight  at  a  lower  rate  in  carloads  than 
in  less  than  carloads  is  not  in  contravention  of  the  Act  to 
regulate  commerce  and  that  the  circumstances  and  condi- 
tions of  the  transportation  in  respect  to  the  work  done  by  the 
carrier  and  the  revenue  earned  are  dissimilar  and  may  justify 
a  reasonable  difference  in  such  rates.  The  differences  between 
the  rates  for  carloads  and  less  than  carloads  on  the  grocery 
articles  in  question  in  that  case  were  under  the  facts  estab- 
lished by  the  testimony  declared  to  be  unreasonable.  That 
testimony  was  voluminous  and  related,  among  other  things,  to 
the  average  cost  of  handling  and  loading  the  freight  in  car- 
loads and  less  than  carloads,  respectively,  and  of  its  transporta- 
tion, unloading,  and  delivery;  to  the  relative  earnings  from 
carloads  and  less  than  carloads;  to  the  relative  number  and 
tonnage  of  carloads  and  less  than  carloads ;  to  the  movement 
of  empty  cars  over  the  lines  of  the  carriers  complained  against, 
and  to  the  cost  of  many  of  the  articles  in  question  to  the  sea- 
board jobbers  and  the  profit  arising  from  the  business.  In 
the  present  cases  there  is  no  proof  except  as  to  the  difference 
between  the  carload  and  less  than  carload  rates.  It  is  ques- 
tionable whether  the  difference  in  the  cost  of  service  and 
other  conditions  incident  to  the  two  modes  of  shipment  is  so 
great  as  to  justify  a  rate  on  less  than  carloads  more  than  twice 
as  high  as  that  on  carloads.  "Household  goods,"  it  is  s])  ci- 
fied  in  the  Western  Classification,  are  not  to  be  shipped  '*fur 
sale  or  speculation,"  but  even  if  this  be  carried  out  in  practice, 
an  unreasonable  disparity  between  the  carload  and  less  than 
the  carload  rates  on  those  goods  in  favor  of  the  former  would 
be  none  the  less  an  unjust  discrimination  against  the  shipper 
under  the  latter.  It  is  manifest,  if  they  be  shipped  as  articles 
of  merchandise,  that  the  small  dealer  would  be  absolutely 
precluded  by  the  existing  disparity  in  rates  between  small  and 
large  shipments  from  engaging  in  the  business,  and  the  field 
would   be  left  to  the  exclusive  occupancy  of  the  large  dealer. 
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The  importance  of  maintaining  a  reasonable  relation  between 
carload  and  less  than  carload  rates  on  the  same  commodity  is 
seen  from  the  fact  that  any  material  difference  between  them  in 
favor  of  the  larger  shipments  must  result  in  altogether  debarring 
small  dealers  from  pai*ticipation  in  the  trade.  It  may  conduce 
to  the  convenience  and  interest  of  the  carrier  that  shipments  of 
certain  kinds  of  traffic  be  made  in  carload  lots,  but,  as  is  said  by 
the  Commission  in  the  Second  Annual  Report,  "  carriers  in  mak- 
ing rates  cannot  arrange  them  from  an  exclusive  regard  to 
their  own  interests,  but  must  respect  the  interests  of  those  who 
may  have  occasion  to  employ  their  services,  and  subordinate  their 
own  interests  to  the  rules  of  relative  equality  a/nd  justice  which 
the  Act  prescribes.^^ 

An  examination,  however,  of  the  entire  Western  Classifica- 
tion and  tariff  of  rates  thereunder  discloses  the  fact  that  the  diff- 
erence between  the  carload  and  less  than  the  carload  rates 
on  many  other  articles  (most  of  them  articles  of  merchandise)  is 
as  great  or  greater  than  that  between  those  rates  on  ^^  household 
goods ; "  and  not  only  the  defendants  in  the  cases  under  consid- 
eration but  many  other  carriers  not  before  us  as  parties  defend- 
ant are  interested  in  all  these  rates.  In  view  of  these  facts, 
and  especially  the  further  fact  above  adverted  to  that  no  proof 
has  been  made  on  which  a  definite  conclusion  can  be  reached 
as  to  what  difference  between  the  rates  in  question  will  be 
reasonable,  we  deem  it  advisable  to  leave  this  matter  open 
for  future  consideration  and  determination,  when  all  the  parties 
in  interest  may  be  heard  and  the  whole  subject  thoroughly  inves- 
tigated. 

There  remains  to  be  considered  the  charge  made  in  both  cases, 
that  the  defendants,  as  members  of  the  Trans-Continental  Traffic 
Association,  are  in  a  ^'  combination  with  other  carriers "  under 
the  rules  of  that  association  ''to  pool  and  divide  earnings 
effectively  by  upholding  the  prices  of  freights  among  different 
and  competing  railroads."  The  complainant  contends  that  this 
alleged  "combination  is  violative  of  sec.  6  of  the  Act  to 
regulate  commerce."  That  section  of  the  statute  makes  unlaw- 
ful "the  pooling  of  freights  of  different  and  competing  rail- 
roads," or  the  division  "  between  them  of  the  aggregate  or  net 
proceeds  of  the  earnings  of  said  railroads  or  any  part  thereof.^ 
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A&  we  understand  the  above  allegation  of  the  complainant,  it  is 
nc>t  intended  to  charge  that  there  is  an  actual  pooling  or  division 
of  earnings  between  the  defendants  or  other  members  of 
the  Trans-Continental  Association,  but  that  the  same  result  is 
accomplished  "by  upholding  the  prices  of  freights  among  difiFer- 
ent  and  competing  railroads"  as  would  be  brought  about  by  sucli 
pooling  and  division. 

In  the  agreement  of  the  Trans-Continental  Association  on 
tile  with  the  Commission,  its  object  is  stated  to  be  •'  to  promote 
harmony  of  action  between  the  carriers  parties  to  it,  to  the  end 
tliat  reasonable  rates  of  charge  for  their  respective  services 
may  be  jointly  made  and  maintained."  By  sections  1  and  2 
of  article  V.  of  the  agreement,  it  is  provided  "  that  the  General 
Freight  and  Passenger  Agents  of  the  parties  thereto  shall 
constitute  Kate  Committees,"  which  shall  "make  all  rates 
and  divisions  and  rules  pertaining  thereto,"  and  that  those 
*'  rates,  divisions,  rules,  and  regulations  shall  be  promulgated 
by  the  Chairman  for  the  guidance  of  the  parties  in  interest  and 
no  deviation  shall  be  allowed  therefrom  except"  in  certain 
specified  cases.  The  "  division "  referred  to,  we  understand 
to  be  that  of  through  rates  between  the  members  of  a  through 
line.  There  is  no  provision  in  the  agreement  for  an  actual 
'•  pooling  of  freights "  or  "  division  of  earnings "  between  the 
parties  to  the  agreement.  What  was  the  practice  under  the 
agreement  while  in  operation  was  not  made  to  appear,  but 
the  witness  examined  on  the  subject  testified,  that  "no  such 
condition  existed  as  pooling  rates  or  allotments."  It  has  not 
been  shown  by  the  agreement  itself  or  other  evidence  that  the 
object  of  the  Association  as  stated  in  the  agreement  and  the 
measures  provided  therein  for  fixing  and  maintaining  rates 
constitute  it  a  "contract,  agreement,  or  combination"  in  vio- 
lation of  sec  5  of  the  Act  to  regulate  commerce,  or  that 
those  measures,  if  carried  out  in  good  faith  for  the  purpose 
named,  indirectly  lead  to  the  same  result  as  the  actual  "pool- 
ing of  freights "  and  "  division  of  earnings "  forbidden  by  the 
statute.  In  this  connection  it  is  proper  to  state,  that  on  Dec. 
31,  1892,  notice  was  given  by  the  Chairman  of  the  Trans- 
continental Association  that  the  Association  had  ceased  opera- 
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tions  except  in  the  winding  up  of  past  business,  and  its  existence 
appears  to  have  then  terminated. 

It  is  directed  that  an  order  issue  requiring  the  defendants  to 
forthwith  alter  or  amend  their  classification  and  tariff  in  conform- 
ity with  our  conchision  herein,  so  that  there  shall  not  be  two 
west-bound  rates  on  "household  goods"  and  "emigrants'  move- 
ables," including  "household  goods,"  and  that  one  rate,  open 
to  aU  shippers  and  so  pvhlished^  be  put  in  force  on  "household 
goods"  and  "emigrants'  moveables,"  including  "household  goods," 
from  Louisville  westward  to  Los  Angeles,  and  that  said  rate  be 
not  in  excess  of  the  present  commodity  rate  on  "emigrants' 
Tnoveables"  of  $263.00  per  carload. 
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THOS.  V.  CATOR  F.  THE  SOUTHERN  PACIFIC  COM- 
PANY AND  THE  UNION  PACIFIC  RAILWAY 
COMPANY. 


Complaint  filed  October  8,  1893.— Answer  filed  October  22  and  October  24 
1892.— ^Agreed  statement  of  facts  filed  May  10,  1893.— Briefs  filed  May  10. 
1896,  and  October  20,  1898.— Decided  November  10,  1898. 


Under  the  statute  the  defendants  had  a  legal  right  to  withhold  or  put  into 
effect  an  open  excursion  rate  to  Omaha,  and  such  right  was  not  affected 
by  the  fact  that  open  excursion  rates,  lower  than  regular  rates  of  fare,  had 
been  in  force  over  their  connecting  roads  during  the  month  previoii<*. 
Comparison  of  the  rates  charged  to  complainant  and  others  in  July  fi>r 
transportation  from  San  Francisco  to  Omaha  and  return  with  reduced  ex- 
cursion rates  charged  for  the  transportation  of  persons  from  San  Francisco 
to  Chicago  and  Minneapolis  in  June  of  the  same  year,  does  not  of  itself 
present  a  discrimination  or  preference  which  the  Act  to  regulate  commerce 
empowers  this  Commission  to  correct. 

Thomas  V,  Cator  for  complainant  in  person. 
James  C.  Martin  for  Southern  Pacific  Co.   John  M,  Thurs- 
Um  for  TJ.  P.  Ry.  Co. 

REPOBT   AND   OPINION    OF   THE   COMMISSION. 

McDiLL,  Commissioner: 

The  complainant  alleges  that  he  is  an  attorney  at  law, 
residing  and  having  his  place  of  business  at  the  city  of  San 
Francisco,  California;  that  the  defendants  are  common  car- 
riers subject  to  the  Act  to  regulate  commerce ;  that  said 
defendants  have  been  guilty  of  unjust  discrimination  and  have 
given  undue  and  unreasonable  preference  in  this,  to  wit: 
That  in  June,  1892,  the  Republican  and  Democratic  parties 
held  national  nominating  conventions  at  Minneapolis  and 
Chicago,  respectively,  each  being  composed  of  delegates  from 
the  several  states  and  territories;  that  to  each  of  these  con- 
ventions delegates  from  California  were  carried  over  the  roads 
of  the  defendants  at  greatly  reduced  rates ;  that  thereafter  in 
July,  1892,  the  People's  party  held  a  national  nominating 
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oonvention  at  Omaha,  which  was  also  composed  of  deiegatcs 
from  the  several  states  and  territories,  and  that  the  delegates 
from  California  thereto,  thirty-six  in  number,  including  this 
complainant,  applied  to  defendants  for  the  same  reduced  rates 
as  had  been  given  to  the  delegates  from  California  to  the  first 
above-mentioned  conventions,  but  such  application  was  refused, 
and  they  were  compelled  to  pay  the  usual  and  full  rates  to 
Omaha, 

The  defendant,  the  Southern  Pacific  Company,  admits  that 
special  excursion  rates  were  in  force  from  California  points  to 
^>hicago  and  Minneapolis  in  June,  1802,  and  that  said  reduced 
rates  were  not  in  effect  at  the  time  the  national  convention  of 
the    People's    party    was    held    at    Omaha.      This    defendant 
further    says    that    the    special    excursion   rates   made   in   the 
month   of  June  to  Minneapolis  and  Chicago  were  not  limited 
to  delegates,  but  were  open  to  the  public  at  large;  that  they 
were  put  in   force   strictly   according  to  the  provisions  of  the 
Act  to  regulate  commerce;   that  under  said  Act  it  would   not 
have  been  lawful  or  proper  to  give  complainant  or  the  thirty- 
six    delegates   to  the  Omaha  convention  special  reduced    mtcs 
which   were   not   open   to   the   general   public;    that   the   Siiid 
special  excursion   rates    from    San    Francisco    to    Miimeapolif 
ranged,  according  to  the  route  selected  by  the  person  desiring 
the   transportation,   from   $67.90   to   $82.90,   and    that    tickets 
were   issued  at   said   rates,   good    only   for  continuous  passage 
going  on  trains  to  arrive  at  Minneapolis  on  June  6th  and  (Uli, 
1892,  and  limited  on  return  to  30  days  from  date  of  sale;  that 
che  said  special  excursion  rates  from  San  Francisco  to  Chicago 
i-anged  according  to  the  route  selected  by  the  person  desiring 
transportation,   from   $70  to  $85,  and  that  tickets  were  issued 
at  said   rates,   good    only    for    continuous    passage    going    on 
trains  to  arrive  at  Chicago  on  June  19th  and  20th,  1893,  and 
limited   on   return  to  30  days  from  date  of  sale;  that  nothing 
in  the  Act  to  regulate  commerce  prevents  carriers  from  making 
and   issuing   excursion   rates   and   tickets    as    they  may   deem 
advisable,    provided    such   rates  and   tickets  are  open   to   the 
public   at   large.     The   defendant,   the   Union  Pacific   Railway 
Company,    filed    a    similar   answer.     It  admits  that  the  rates 
charged  to  complainant  and  others  in  July  were  about  double 
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tlie  special  excursion  rates  charged  from  San  Francisco  to  Min- 
neapolis and  Chicago  in  June;  but  says  that  the  said  special 
excursion  rates  to  Minneapolis  and  Chicago  were  made  upon  a 
cash  gaarantee  that  not  less  than  150  tickets  should  be  purchased 
at  the  reduced  rate,  whereas  no  guarantee  for  a  greater  number 
tiian  36  passengers  was  ofiered  bj  the  applicants  for  reduced 
rates  to  Omaha. 

AGREED   FACnrS. 

Counsel  for  the  respective  parties  have  agreed  upon  the  facts 
ill  this  case.     The  stipulation  reads  as  follows : 

It  is  hereby  stipulated  that  the  following  shall  constitute  the 
iigreed  facts  in  this  case  in  lieu  of  otlier  evidence,  to  wit : 

A  state  convention  of  the  People's  party  was  held  at  Stock- 
ton, California,  June  1,  1892,  at  which  36  delegates  were 
tinted  to  attend  the  national  convention  of  the  People's  party 
t*»  be  held  at  Omaha,  Nebraska,  on  July  2,  1892.  James  J. 
Morrison  was  secretary  of  the  state  convention  ;  Jesse 
PoQndstone  was  secretary  of  the  delegates  elected  to  the 
national  convention.  It  was  desired  to  secure  reduced  rates 
for  the  delegates  and  such  other  persons  from  California  as 
"Hght  desire  to  attend  the  national  convention,  and  the  mattei- 
of  securing  such  rates  was  taken  up  by  Mr.  Poundstone  and 
Mr.  Morrison.  The  following  correspondence  on  the  subject 
^vas  subsequently  had  by  letters,  copies  of  which  are  hereunto 
attached,  viz.: 

1.  Letter  from  Mr.  Jesse  Poundstone  to  Mr.  A.  N.  Towne. 
^'eneral  Manager  of  the  Southern  Pacific  Company,  dated 
•Iniie  4,  1 892. 

2.  Letter  from  Mr.  A.  N.  Towne  to  Mr.  Jesse  Poundstone, 
'I'itedJune  6,  1892. 

3.  Letter  from  Mr.  Jesse  Poundstone  to  Mr.  James  J.  Mor- 
'm,  dated  June  4,  1892. 

^-  Letter  from  Mr.  James  J.  Morrison  to  Mr.  Jesse  Pound- 
stone, dated  June  6,  1892. 

5-  Letter  from  Mr.  James  J.  Morrison  to  Mr.  T.  H.  Goodman, 
^neral  Passenger  Agent  of  the  Southern  Pacific  Company, 
elated  June  6,  1892. 
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6.  Letter  from  Mr.  T.  H.  Groodman  to  Mr.  Jesse  Ponndstone, 

dated  June  7,  1892. 

7.  Letter  from  Mr.  Poundstone  to  Mr.  R.  Gtray,  Gteneral 
Traffic  Manager,  Southern  Pacific  Company,  dated  June  7, 
1892. 

8.  Letter  from  Mr.  T.  H.  Goodman  to  Mr.  J.  J.  I^orrison, 
dated  June  8,  1892. 

9.  Letter  from  Mr.  T.  H.  Goodman  to  Mr.  Jesse  Poundstone, 
uated  June  9,  1892. 

10.  Letter  from  Mr.  Jesse  Poundstone  to  Mr.  T.  H.  Goodman, 
dated  June  10,  1892. 

11.  Letter  from  Mr.  T.  H.  Goodman  to  Mr.  Jesse  Poundstone, 
(Inted  June  11,  1892. 

12.  Letter  from  Mr.  E.  A.  Holbrook,  General  Traffic  Agent 
of  the  0.  &  N.  W.  Ry.  Co.,  to  Mr.  Jesse  Poundstone,  dated  June 
7,  1892. 

13.  Letter  from  Mr.  W.  D.  Hitchcock,  General  Agent  Union 
Pacific  Railway  Company,  to  Mr.  Jesse  Poundstone,  dated  June 
11,  1892. 

14.  Letter  from  E.  P.  Vining,  Chairman,  T.  C.  A.,  to  Mr. 
.Jesse  Poundstone,  dated  June  14,  1892. 

There  were  no  other  negotiations  or  requests  for  reduced  rates 
in  addition  to  the  letters  above  referred  to.  If  the  annexed 
letters  amount  to  a  sufficient  request  for  reduced  rates,  such 
request  was  made.  The  officers  of  the  railroad  companies, 
defendants  iii  the  case,  did  not  consider  that  there  was  such  a 
number  of  passengers  likely  to  attend  the  national  convention  as 
would  justify  making  reduced  i-ates  for  the  occasion.  The  de- 
fendants did  grant  a  reduced  rate  to  the  delegates  and  all  persons 
attending  the  liepu  1)1  ican  and  Democratic  national  conventions 
mentioned  in  the  2)leadings. 

The  substiince  of  the  letters  referred  to  is  that  the  Southern 
Pacific  Company  and  the  Union  Pacific  Railway  Company 
were  requested  by  Messrs.  Morrison  and  Poundstone,  repre- 
Bcnting  the  delegates  from  California  to  the  Omaha  Conven- 
tion, to  issue  special  rates  from  California  points  to  Omaha 
upon  the  holding  of  the  said  People's  party  convention.  In 
reply   to   such   request,    the   General  Agent  of  the  U.  P.  Co. 
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adTised  Mr.  Ponndstone  to  take  the  matter  up  with  the 
SoDtbern  Pacific  Eailway  Company,  tlie  iuitial  carrier  from 
San  Francisco.  The  Southern  Pacific  Railway  Company  in 
reply  to  Messrs.  Morrison  and  Poundstone  stated  that  as  the 
proposition  related  to  interstate  transportation  it  would  be 
necessary  to  have  the  request  for  special  rates  taken  up  by 
all  members  of  the  trans-continental  association  for  action 
thereon. 

OOXCLUSIOKS. 

This  complaint,  filed  on  behalf  of  a  class  of  persons  carried 
ODder  defendants'  published  passenger  rate  in  July,  18V^2, 
allies  unlawful  preference  and  discrimination  in  favor  of 
another  class  of  persons  transported  under  a  lower  rate  in 
Jane  of  that  year.  This  allegation  is  based  upon  the  fact  that 
both  classes  purchased  transportation  over  defendants^  con- 
necting railways  for  a  similar  purpose,  that  of  attending 
national  political  conventions,  and  that  the  class  charged  the 
higher  rate  was  refused  the  reduced  rate  allowed  to  the  otlier 
clafiB. 

Passenger  tickets  of  any  kind  must  be  offered   impartially 

to  all   who   accept   the   conditions   on   which   they  are   issued, 

and  the    rates    at   which   they   are    sold    must    be    published. 

Larrison  v.  Chicago  cfe  G.  T.  R.  Co.^  1  Inters.  Com.  Rep.  369, 

1  L  C.  C.  Rep.  147 ;  Re  Passenger  Tariffs^  2  Inters.  Com.  Rep. 

445,  2  I.  C.  C.  Rep.   649.      The   lower  rate  above  mentioned 

"^u  a  special   excursion  rate,  and   the   higher  charge  was  the 

ordinary  and  regular  rate  of  fare  in  force  over  the  defendants' 

foada.      There  is   no  sliowing  that   the  special   excursion   mtes 

mentioned   were   not   open    to    the    public   generally  and   sold 

impartially   to    all   who   chose   to  accept   the  conditions   under 

which  they  were  issued,  or  that  the  special  rates  were  not  put 

into  effect  and  discontinued  in  the  manner  prescribed  by  law ; 

*nd  it  must  be  assumed  in  this  report  that  the  defendants  did, 

•6  averred  in  their  answers,  comply  with  the  statute  in  these  par- 

ticulare. 

Section   22   of   the   Act   to   regulate   commerce  as  amended 
Provides:    "That   nothing   in   this   Act    shall   prevent     .     . 
the  ifisoance  of   mileage,  excursion,  or  commutation  passenger 
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tickets."  To  rule  in  this  ease  that  complainant  and  his 
associates  were  subjected  to  unjust  discrimination  or  undue 
prejudice  by  the  issuance  of  excursion  tickets  in  June  and 
the  refusal  to  issue  such  tickets  for  a  similar  occasion  in  Julv, 
would  be  a  notice  to  carriers  that  if  they  do  issue  excursion 
tickets  for  a  given  purpose,  they  lay  themselves  under  obliga- 
tion to  issue  them  for  a  similar  purpose  whenever  occasion 
offers  or  application  is  made.  Congress  intended  by  the 
provision  in  the  22d  section  to  leave  the  issuance  of  these 
tickets  free  from  such  restriction.  The  special  excursion 
rates  in  June  were  not  limited  to  convention  delegates  or  to 
any  portion  of  the  public,  and  the  fact  that  they  had  been  in 
force  did  not  make  it  compulsory  upon  the  carriers  to  estab- 
lish a  similar  reduced  rate  in  July  upon  application  of  persons 
desiring  to  attend  another  convention.  Under  the  statute^ 
the  defendants  had  a  legal  right  to  withhold  or  put  into  effect 
an  open  excursion  rate  to  Omaha,  and  such  right  was  not 
affected  by  the  fact  that  open  excursion  rates  had  been  in 
force  over  their  connecting  roads  during  the  previous  month. 
The  complaint  does  not  attack  the  legality  of  the  rates  charged 
in  July  from  San  Francisco  to  Omaha  and  return,  except  by 
comparing  them  with  the  lower  special  and  limited  excursion 
rates  in  prior  effect  from  San  Francisco  to  Chicago  and 
Minneapolis.  This  does  not  constitute  a  discrimination  or 
preference  which  the  Act  to  regulate  commerce  empowers  this 
Commission  to  correct.  The  complaint  must,  therefore,  be  dis- 
missed. 

In  what  has  been  said  we  have  endeavored  to  state  the  law 
governing  this  case.  Nevertheless  the  question  raised  by  the 
complaint  is  unique  and  merits  more  extended  notice.  As  a 
matter  of  equity  there  seems  to  be  considerable  justice  in  the 
proposition,  which  results  from  the  claim  advanced  by  the 
complainant  that  if  a  carrier  establishes  an  excursion  rate  on 
account  of  a  particular  occasion,  it  ought  also  to  allowed  reduced 
rates  when,  soon  afterwards,  a  similar  event  takes  place,  un- 
less it  appears  that  the  first  excursion  rate  was  unprofitable. 
Take  this  case  as  an  example.  The  national  conventions  of 
the  Republican  and  Democratic  parties  were  held  in  June, 
1802,  and  the  national  convention  of  the  People's  party 
assembled  in  the  following^  month.     Each  of  these  convftntinna 
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was  composed  of  a  large  number  of  delegates  chosen  from  the 
several  states  and  territories,  and  was  also  largely  attended 
by  party  leaders  and  spectators.  The  defendants  made  low 
excursion  rates  on  account  of  the  conventions  of  the  first 
named  parties  but  declined  to  make  a  special  rate  for  the 
People's  convention,  and  this  naturally  resulted  in  a  belief  on 
the  part  of  the  Populists  that  they  had  been  subjected  to 
unjust  discrimination  and  undue  prejudice.  The  fact  that 
the  distinction  was  made  between  political  parties  also  served 
to  increase  the  bitterness  of  feeling.  Special  excursion  rates 
are  made  by  carriers  with  a  view  of  increasing  travel  at  par- 
ticular times.  The  occasion  may  be  a  convention,  a  fair,  a 
military  or  civic  demonstration,  a  general  election,  a  picnic,  a 
prize  fight,  a  journey  to  points  of  interest  or  resort,  or  through 
a  section  of  country  noted  for  its  scenery.  Whatever  the 
reason  which  impels  a  carrier  to  put  reduced  rate  tickets  on 
sale  for  a  limited  period  may  be,  so  long  as  the.  tickets  aro 
open  to  all  who  desire  to  purchase  them,  the  law  does  not 
question  the  propriety  of  making  the  reduced  rates;  on  the 
contrary,  the  statute  says  in  terms  that  this  right  of  carriers 
shall  be  preserved.  But  in  specially  excepting  excursion, 
mileage,  and  commutation  tickets  from  any  operation  of  the 
law,  which,  without  such  exception,  might  prevent  their  being 
issued.  Congress  sought  as  a  prime  object  to  protect  tliu 
public  interest.  The  exceptive  phrase  in  the  twenty-second 
section  does  not,  however,  provide  against  discrimination  by 
the  issuance  of  excursion  tickets  for  one  occasion  and  refusal  to 
issue  them  on  aceouni  of  a  similar  event.  It  was  supposed 
that  the  right  to  issue  them  would  in  itself  be  a  sufficient 
siifeguard  against  discrimination  of  this  kind,  and  as  a  general 
rule  this  is  true.  This  case  is  the  first  that  has  been  instituted 
before  the  Commission  wherein  wrong  is  alleged  to  result 
from  the  issuance  of  special  excursion  tickets  at  one  time  and 
refusal  to  issue  them  at  another.  The  general  similarity  of 
the  three  conventions,  the  large  attendance  at  each  of  them, 
the  absence  of  any  proper  desire  on  the  part  of  the  carriers 
^o  limit  attendance  at  the  Omaha  convention,  and  their  known 
and  proper  interest  in  stimulating  business  over  their  lines, 
make  the  reason  for  denial  of  the  reduced  rates  in  July  some- 
what obscure.    The  facts  show  that  a  guarantee  of  the  sale  of 
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at  least  150  tickets  was  given  for  the  June  conventions,  and  that 
complainant  and  his  associates  furnished  no  guarantee  that 
more  than  36  passengers  would  travel  under  a  reduced  rate  to 
Omaha  in  July.  Ordinarily,  it  is  important  that  carriers  should 
have  some  definite  idea  of  the  number  of  persons  likely  to 
travel  in  case  the  excursion  rate  is  established,  but  when  there 
is  to  be  a  recurrence  of  great  gatherings  carriers  frequently 
and  safely  rely  upon  the  fact  that  travel  to  such  assemblies 
has  been  considerable,  and  are  guided  in  making  reduced  excm'- 
sion  rates  by  former  experience.  The  refusal  of  defendants 
to  issue  reduced  rate  excursion  tickets  to  the  public  on  account 
of  the  Omaha  convention  may  therefore  have  been  a  mistake 
which,  in  their  own  interest,  these  carriers  will  not  repeat  in 
the  future.  The  fact  remains,  however,  that  as  the  law  stands 
it  gives  the  Commission  no  authority  to  order  a  carrier  to 
cease  and  desist  from  discriminating  between  bodies  of  persons 
traveling  at  different  times  for  a  similar  object  by  establishing 
a  special  excursion  rate  for  one  occasion  and  refusing  to  make 
any  reduction  whatever  for  the  other.  Whether  the  law 
should  be  amended  in  this  respect  is  a  question  for  Congress  to 
consider. 

While  we  are  satisfied  that  there  is  no  authority  under  the 
law  for  an  order  from  the  Commission,  yet  we  feel  compelled 
to  express  our  belief  that  the  importance  of  national  conventions 
for  the  nomination  of  candidates  for  President  and  Vice  Presi- 
dent of  the  United  States,  the  fact  that  they  are  called  but  once 
in  four  years,  and,  although  held  at  different  places,  yet  gener- 
ally occur  about  the  same  time  in  the  year,  all  point  to  the 
conclusion  that  a  proper  observance  of  the  spirit  of  the  law  to 
regulate  commerce,  which  seeks  equality  and  condemns  undue 
preferences  and  prejudices,  and  unjust  and  invidious  discrimina- 
tions, would  grant  excursion  rates  to  each  national  convention 
for  such  purposes. 

As  these  conventions  are  only  held  at  stated  periods,  and 
usually  about  four  years  apart,  such  equal  action  upon  the  part 
of  carriers  of  passengers  would  not  likely  result  in  any  serious 
embarrassment  or  loss  of  revenues,  and  therefore  would  seem 
to  us  to  be  subject  in  equity  and  justice  to  the  rule  above 
outlined. 
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C.  0.  MORRELL,  COMPLAINANT,  F.  THE  UNION 
PACIFIC  RAILWAY  COMPANY,  THE  OREGON 
SHORT  LINE  &  UTAH  NORTHERN  RAILWAY 
COMPANY,  THE  OREGON  RAILWAY  &  NAVI- 
GATION COMPANY,  DEFENDANTS. 


Oomplfdnt  fl]ed  February  16,  1891.— ADSwers  filed  March  9  to  May  18,  1891. 
-Heard  at  Spokane  Falls,  WashiDgton,  May  29,  1891.— Briefs  filed 
September  9  to  Oclober  9,  1891.— Decided  December  22,  1898. 


t  Rates  mafntalned  and  which  may  be  reasonable  under  the  conditions 
existing  in  one  section  or  part  of  the  country  afford  no  safe  criterion  by 
which  to  measure  reasonable  charges  in  other  localities  where  the  ezpent»e 
of  operating  a  road  and  other  conditions  affecting  transportation  arc 
widely  different. 

1  Rates  and  charges  in  force  on  lines  of  rival  companies  or  on  diffcn  i.t 
branches  or  lines  of  the  same  company  are  entitled  to  connideraiion  iu 
eoDoection  with  the  question  of  reasonable  charges  for  transportation 
Krrices  rendered  under  like  conditions. 

Messrs.  B.  L.  dk  J.  L,  Sharpstem  for  complainant. 
Messrs.  J.  M,  Tliurstoii  and  W,  W,  Cotton  for  defendants. 

REPORT   AND   OPINION   OF   THE   COMMISSION. 

Morrison,  Commissioner: 

In  this  proceeding  complaint  was  made   against  the  Union 
Pacific  Railway  Company  that  it  operated  a  railroad  from  Pull- 
man, in  the  state  of  Washington,  to  Portland,  in  the  state  of 
Oregon ;  that  its  rate  of  charges,  $6.50  per  ton — 32^  cents  on 
the  hundred  pounds— of  wheat  from  Pullman  to  Portland  was 
"  nnjust,  unreasonable,  and  extortionate,"  and  that  any  higher 
rate  than  $4   per  ton — 20  cents   on   the  hundred   pounds — of 
wheat  in  carloads  from  Pullman  to  Portland  was  unreasonable. 
The  complainant  asked  that  investigation  be  made,  the  reason- 
able rate  ascertained  and  determined,  and  that  the  sum  of  $2.50 
per  ton — $48.11 — should   be  awarded   to   him,  that  being  the 
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amount  paid  in  excess  of  20  cents  per  linndred  pounds  on  one 
carload  of  wheat  shipped  by  him  from  Pullman  to  Portland, 
January  19,  1891. 

The  Union  Pacific  Company  for  answer  denied  that  it  opemteJ 
any  railroad  between  Pullman  or  rmtland  or  that  it  opci-atc<J 
any  line  or  lines  of  railroad  in  the  states  of  Oregon  and  Wash- 
ington, and  it  appearing  that  the  Oregon  Short  Line  &  Utah 
Northern  Railway  Company  and  the  Oregon  Railway  &  Navi^^-a- 
tion  Company  were  proper  parties  to  be  named  as  defendants 
they  were  so  named,  and  a  copy  of  the  complaint  herein  was  duly 
served  on  them. 

The  Oregon  Railway  &  Navigation  Company,  thus  made  a 
defendant,  answering  the  complaint,  says  that  prior  to  Auguiit 
1st,  1887,  it  owned  and  operated  a  line  of  railway  between 
Pullman,  Washington,  and  Portland,  Oregon ;  that  by  agree- 
ment or  lease  dated  January  1st,  1887,  which  became  effective 
August  1st,  1887,  all  the  road  owned  and  operated  by  this 
defendant  in  the  states  of  Washington  and  Oregon  at  the 
<late  of  said  agreement  had  been  leased  to  the  Oregon  Short 
Line  &  Utah  Northern  Railway  Company  for  a  fixed  rental  in 
no  way  dependent  upon  the  earnings  of  the  leased  property ; 
that  said  Oregon  Short  Line  &  Utah  Northern  Railway  Com- 
pany had,  at  the  time  said  agreement  became  effective,  entered 
into  the  use  and  possession  of  all  the  railway  lines  owned  by 
this  defendant,  and  was  at  the  time  of  the  commencement  of 
this  proceeding,  and  still  is,  in  the  possession  and  use  thereof; 
and  that  it,  the  Oregon  Railway  &  Navigation  Company,  is 
not,  and  has  not  since  August  1st,  1887,  been  engaged  in 
operating  or  making  rates  for  transportation  or  inteiested  in 
the  profits  or  earnings  of  any  railway  in  the  states  of  Oregon 
or  Washington. 

The  Oregon  Short  Line  &  Utah  Northern  Railway  Company, 
answering  in  obedience*  to  the  order  of  the  Commission,  admits 
that  it  operates  a  line  of  railroad  from  Pullman,  Washington,  to 
Portland,  Oregon,  by  virtue  of  a  lease  from  the  owner,  but 
denies  that  the  rate  charged,  32^  cents  for  the  hundred  pounds, 
is  unreasonable,  and  avers  that  the  rate  of  $4  per  ton — 20  cents 
on  the  hundred  pounds — prayed  to  be  established  would  be  un- 
reasonable and  unremunerative. 
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The  ^jnestions  in  controversy  being  thus  presented,  the  parties 
were  heard  and  the  investigation  made  at  Spokane,  state  of 
Washington. 

The  facts  ascertained  and  deemed  to  have  a  bearing  on  the 
questions  thus  presented  for  determination  are : 

1.  The  complainant,  C.  O.  Morrell,  is  a  farmer  and  grain 
grower,  residing  at  Pullmdn,  Whitman  county,  Washington.  In 
1890  he  produced  about  18,000  bushels  of  wheat.  Among  ship- 
ments made  by  him  was  one  carload  of  38,493  pounds,  shipped 
January  19,  1891,  at  the  regularly  published  rate  of  32^  cents 
per  hundred  pounds  from  Pullman,  Washington,  to  Portland, 
Oregon,  a  distance  of  379  miles,  over  the  lines  owned  by  the 
Oregon  Railway  &  Navigation  Company,  operated  by  the  Oregon 
Short  Line  &  Utah  Northern  Railway  Company,  and  is  part  of 
the  "  Union  Pacific  System." 

2.  Whitman  county  is  the  center  of  a  productive  wheat 
region  in  southeastern  Washington,  where  wheat  production 
has  largely  increased  in  the  last  few  yeare.  The  crop  of  1890 
for  that  county  is  estimated  at  8,000,000  to  10,000,000  bushels. 
About  1,000,000  bushels  were  shipped  from  Pullman  station. 
Storage  on  the  farms  is  insufficient,  and  wheat  is  largely 
delivered  for  immediate  shipment  or  stored  in  elevators  or 
warehouses  at  the  various  railway  stations  soon  after  harvest. 
Jn  the  four  months  from  September  15  to  January  15  most  of 
the  crop  is  shipped  to  market,  though  shipments  continue  to 
a  later  period  and  to  some  extent  throughout  the  year.  As  a 
rule,  fanners  do  not  ship  to  market,  but  sell  to  dealers  at  the 
railway  stations.  The  wheat  is  sold,  delivered,  and  shipped 
in  sacks  ready  for  export.  In  the  spring  of  1891,  after  the 
crop  of  1890  had  been  mostly  sold  and  shipped,  the  price  was 
as  high  as  75  cents.  In  the  years  1887,  1888,  1889,  and  1890, 
it  was  at  times  as  low  and  lower  than  45  cents,  but  the  average 
was  nearly  50  cents  per  bushel  for  the  three  or  four  years. 
The  sacks  cost  4  cents  per  bushel.  The  shipper  loads  and 
unloads  at  a  cost  of  about  $1  per  ton.  The  Pullman  rate  of 
32J  cents  is  a  group  rate,  and  prevails  over  the  southeastern 
Washington  wheat-growing  territory  north  of  Snake  river, 
from  all  stations  as  far  west  as  Cornell  or  Palouse  Junction. 
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These  rates  have  not  much  changed  hi  tlie  last  three  or  four 
years. 

3.  The  lines  of  the  Northern  Pacific  Eaih-oad  Company, 
or  Northern  Pacific  System,  extend  to  Pullman,  Washington, 
and  Pendleton,  Oregon,  and  other  points  in  the  wheat  pri>- 
ducing  districts  of  southeastern  Washington  and  northeastern 
Oregon.  The  two  systems  make  and  maintain  a  joint  tariff  of 
rates  to  Portland  from  Pullman  and  other  points  in  such 
group  rate  territory,  and  the  same  rates  to  Portland  are  made 
and  maintained  in  separate  tariffs  by  each  of  the  two  sysicnis 
from  the  several  stations  on  their  respective  lines  in  biieli 
territory. 

The  Northern  Pacific  system  makes  the  same  rate  on 
wheat  from  soutlieastern  Washington  and  northeastern  Oregon 
over  its  lines  to  Tacoma  and  Seattle  as  are  established  by 
such  joint  or  separate  tariffs  from  the  tame  points  to  Portland. 
The  distance  over  the  Northern  Pacific  route  or  lines  from 
Pullman  to  Portland  is  620  miles,  to  Tacoma  478  miles,  and 
its  wheat  rate  is  32^  cents  to  both.  The  distance  over  its 
route  or  lines  from  Pendleton  to  Portland,  Oregon,  is  453 
miles;  to  Tacoma,  Washington,  308  miles;  to  Seattle,  329  miles, 
Mid  its  rate,  23^  cents  per  hundred  pounds,  is  the  same  to  the 
three  places. 

4.  Flour  is  occasionally  carried  by  the  Union  Pacific  Sys^ 
tern  and  connecting  lines  from  Oregon  to  Gralveston,  Texas,  a 
distance  of  2,500  miles,  at  75  cents  per  hundred  pounds. 
Wheat  is  carried  by  the  Northern  Pacific  in  considerable 
(piantities  from  points  east  of  the  Columbia  river  in  the  state 
of  Washington  to  St.  Paul,  Minnesota,  a  distance  of  1,600 
miles,  for  50  cents  per  hundred  pounds.  In  the  main,  wheat 
produced  in  Oregon  and  Washington  is  shippped  to  Portland, 
Tacoma,  and  Seattle.  Previous  to  1888  the  Northern  Pacific 
did  not  reach  Pullman  over  its  own  or  leased  lines,  and  wheat 
from  that  place  and  adjacent  country  was  shipped  to  Portland. 
This  traffic  is  now  divided,  and  in  1890  nearly  one-half  of  it 
went  over  the  Northern  Pacific  to  Tacoma,  from  which  the 
ocean  rate  was  for  a  time  65  cents  per  ton  lower  than  from 
Portland. 

6.  Pullman  is  a  branch  line  station  19  miles  from  defendant'! 
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line  extending  from  Spokane  to  Portland,  distant  from 
each  other  about  450  miles.  To  Portland  the  rate  is  the  same 
from  Pullman  and  Spokane.  The  rate  in  dispute  is  over  the 
line  or  lines  of  the  Union  Pacific  System  from  Pullman,  by 
way  of  Colfax,  La  Crosse,  Walla  Walla,  and  Wallula  in  Wash- 
ington, and  Umatilla,  Oregon,  to  Portland.  On  the  135  miles 
of  this  route  between  Pullman  and  Walla  Walla  the  grades 
are  heavy  in  both  directions,  one  grade  of  150  feet  to  the  mile 
extending  five  miles,  and  another  as  heavy  for  a  distance  of 
two  and  a  half  miles.  The  remainder  of  the  route,  in  the  main, 
is  down  the  Columbia  river,  and  the  grades  are  light.  In  win- 
ter the  operation  of  the  road  is  subject  to  interruption  from 
snow-drifts. 

6.  This  road  or  line  is  operated  by  the  Oregon  Short  Line  & 
Utah  Northern  Railway  Company  under  a  lease  from  the 
Oregon  Railway  &  Navigation  Company,  which  became  effective 
August  Ist,  1887,  for  a  term  of  99  years,  and  embraces,  besides 
lines  of  railway,  several  water  lines,  ocean  and  river,  including 
vessels  having  an  aggregate  tonnage  of  18,000  tons.  Under  it 
the  Oregon  Short  Line  &  Utah  Northern  Railway  Company  is 
in  the  possession  and  use  and  operates  all  the  lines  of  road  owned 
by  the  said  Oregon  Railway  &  Navigation  Company,  an  aggre- 
gate mileage  of  1,029  miles,  situate  chiefly  in  the  states  of 
Oregon  and  Washington.  The  annual  rental  for  the  leased 
property  to  be  paid  by  the  Oregon  Short  Line  &  Utah  Northern 
Railway  Company  to  the  Oregon  Railway  &  Navigation  Com- 
pany aggregates  $2,556,593.64,  and  is  the  amount  of  its  fixed 
charges,  including  the  interest  on  $27,940,000  of  bonded  in- 
debtedness and  a  dividend  of  6  per  cent  on  its  $24,000,000  of 
capital  stock.  The  annual  payment  of  this  rental  is  guaranteed 
by  the  Union  Pacific  Railway  Company. 

7.  Besides  the  lines  or  road  of  the  Oregon  Railway  &  Navi- 
gation Company  operated  by  the  Oregon  Short  Line  &  Utah 
Northern  Railway  Company,  it  operates  several  lines  aggregat- 
ing a  mileage  of  1,400  miles  which  it  owns  in  the  territory  of 
Utah  and  the  states  of  Wyoming,  Montana,  Idaho,  and  Oregon. 
It  owns  a  majority  of  the  capital  stock  of  the  Oregon  Railway 
&  Navigation  Company,  and  the  Union  Pacific  Railway  Com- 
pany owns  a  controlling  part  or  interest  of  the  capital  stock  of 
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the  Oregon  Short  Line  &  Utah  Northern  Bailway  Company. 

8.  The  annual  reports  of  the  directors  of  the  Union  Pacific 
Railway  Company  contain  detailed  statements  of  reported  opera- 
tions of  the  roads  or  lines  operated  by  the  Oregon  Short  Line 
ife  Utah  Northern,  including  the  road  of  the  Oregon  Bailway  & 
Navigation  Company  and  other  leased  roads,  lines,  and  property, 
all  of  which  are  stated  in  said  annual  reports  to  be  part  of  the 
Union  Pacific  system. 

9.  For  1886,  the  year  previous  to  making  said  lease,  the 
Oregon  Railway  &  Navigation  Company  reported  net  earnings, 
of  $3,229  per  mile  on  its  mileage,  then  686  miles;  the  gross 
earnings  being  $6,052,  and  the  operating  expenses  $2,822,  per 
mile.  For  the  year  1890,  with  a  largely  increased  mileage,  the 
Union  Pacific  Railway  Company  reports  decreased  gross  earn- 
ings with  increased  operating  expenses,  or  $894,336.79  net  earn- 
ings on  1,029  miles  of  road  in  1890  as  compared  with  $2,215,686- 
.90  annual  net  earnings  on  686  miles  of  road  reported  by  said 
Oregon  Railway  &  Navigation  Company  for  1886,  the  year  next 
before  its  line  became  part  of  the  Union  Pacific  system  under 
said  lease. 

10.  The  Union  Pacific  Railway  Company  also  reports  the  net 
earnings  of  the  leased  railroad  and  property  of  the  Oregon  Rail- 
way &  Navigation  Company  as  insufficient  for  the  payment  of 
the  agreed  rental  guaranteed  by  the  Union  Pacific.  The  re- 
ported shortage  is  for  1888,  $349,118.11;  for  1889,  $786,206.82, 
and  for  1890,  $1,789,190.  For  these  years  the  reported  net  rev- 
enue was,  for  1888,  $2,228,443.87 ;  for  1889,  $1,542,294.43,  and 
for  1890,  $894,336.79. 

11.  J  1  explanation  of  the  falling  off  in  net  revenue  and  earn- 
ing capacity  of  the  Oregon  Railway  &  Navigation  Company,  the 
report  of  the  Union  Pacific  Railway  Company  for  the  year  1889, 
filed  as  an  Exhibit  in  this  proceeding  on  behalf  of  the  defend- 
ants, says : 

"This  loss  in  the  earning  capacity  of  the  Oregon  Railway 
&  Navigation  Co.  was  due  mainly  to  deficient  crops  in  eastern 
Oregon  &  Washington,  caused  by  the  absence  of  snow  during 
the  previous  winter,  which  resulted  in  a  large  falling  off  in 
earnings  from  local  traflSc.  The  traffic  exchanged  between  the 
Oregon  Railway  &  Navigation  Co.  and  the  lines  of  the  Union 
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r^acific  system,  the  earnings  from  which  appear  chiefly  in  the 
gross  returns  of  the  latter,  underwent  a  large  increase  during  tlio 
vear." 

The  appendix  to  said  Union  Pacific  report  contains  "  part  oi 
the  report  of  the  Committee  oi  the  United  States  Senate  accom- 
panying the  Senate  bill  for  the  settlement  of  the  Pacific  Railroad 
debts." 

In  this  report  of  the  Senate  Committee  it  says : 

"  In  view  of  the  recent  development  of  the  Pacific  northwest 
this  alliance  of  the  Oregon  Short  Line  and  the  Oregon  Rail- 
way &  Navigation  Co.  has  become  of  the  greatest  possible 
value  to  the  Union  Pacific,  constituting  probably,  to-day,  one- 
third  of  the  total  through  business  of  the  Union  Pacific 
Railway." 

No  evidence  was  offered  in  explanation  of  the  falling  off  in  the 
net  earnings  for  1890,  amounting  to  nearly  one-half  as  compared 
with  the  previous  year. 

The  Union  Pacific  system  reports  for  years  ending  Decembei- 
30,  1888,  1889,  and  1890,  show : 


Tear. 

Mileage. 

OroflB 
BaroiDgs. 

Operatinir 
EzpenseB. 

Net  Eamin.s. 

Net  Earnings 
Per  Koad  Mile. 

UX)0 

18» 
1890 

6041.86 
7380.56 
7602.94 

$30,105,522.58 
80,660.000.06 
48,049,248.86 

$18,478,428.04 
24,516,751.40 
29,343,961.81 

$10,460,634.74 
13,656,047.41 
DS4S»,084.0e 

$2074.96 
1848.08 
1618.16 

The  gross  earnings  per  mile  of  road  as  reported  were,  for  1888,  $6,989.56;  1880, 
•r^jaeSM;  and  for  1890,  $5,602.18. 

After  the  hearing  and  previous  to  the  filing  of  briefs  by 
counsel  for  defendants,  the  rate  complained  of  was,  on  Aug- 
ust 10,  1891,  reduced  to  28|  cents.  On  June  7,  1893,  a 
further  reduction  was  made  to  23f  cents,  the  rate  now  in 
force,  and  the  reasonableness  of  wliich  is  now  to  be  deter- 
mined. 

Counsel  for  defendants  insist  that  28J  cents — the  rate  at  the 
time  their  brief  was  filed — was  not  excessive.  It  is,  they  claim, 
less  in  proportion  to  distance  than  the  rate,  23^  cents,  found  to 
be  reasonable  by  the  Commission  in  Jivans  v.  Oiegon  Ji.  cfe 
N^av.  Co,j  1  Inters.  Com.  Kep.  641,  for  carrying  wheat  from 
Walla  Walla,  Washington,  246  miles  to  Portland,  Oregon,  in  the 
^pring  of  1887. 
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The  order  of  the  Commission  iu  that  case  was : 

"That  on  and  after  the  15th  day  of  December,  1887,  the 
defendant  must  cease  to  charge  more  than  twenty-three  and 
one-half  cents  per  hundred  pounds,  or  four  dollars  and 
seventy  cents  per  ton,  on  wheat  transported  by  it  over  its 
railroad  lines  from  Walla  Walla,  in  Washington  territory,  to 
Portland,  in  the  state  of  Oregon,  during  the  present  grain 
season. 

"The  order  is  also  made  in  this  form  as  to  the  present 
grain  season  upon  the  statement  in  the  answer  of  the  defendant 
that  further  reductions  on  wheat  rates  are  intended  to  be 
made  by  defendant  as  soon  as  this  can  be  done,  and  upon  the 
general  course  of  dealing  of  defendant,  as  shown  in  the  proofs, 
that  the  rate  for  the  next  season  on  wheat  will  doubtless  be  fur- 
ther modified." 

This  order  provided  alone  for  the  wheat  season  of  1887-1888, 
which  had  nearly  closed  when  the  order  was  made;  and  their 
counsel  overlooked  the  fact  that  defendants  have  not  met  the  reason- 
able expectation  of  the  Commission  that  for  the  then  next  and 
Mibsequent  wheat  seasons  or  years  the  Walla  Walla  and  Portland 
late  would  be  further  modified. 

Previous  to  the  summer  of  1887,  grain  and  other  freights 
destined  to  Portland  from  points  further  east,  including  Pullman, 
passed  over  the  lines  of  the  Oregon  Railway  &  Navigation 
Company.  In  1887  and  1888  the  Northern  Pacific  Railroad 
Company  extended  its  lines  west  to  Tacoma,  thence  to  Portland, 
and  east  to  Pullman  and  other  points  in  the  grain  growing 
region  of  southeastern  Washington,  and  over  its  lines  so 
extended  the  Northern  Pacific  Company  took  from  Pullman 
and  other  points  a  considerable  part  of  the  wheat  and  other 
freifirhts  which  would  otherwise  have  been  carried  over  the 
road  of  the  Orcojon  Railway  it  Navigation  Company.  The  de- 
fendants urge  tiiis  diversion  of  Pullman  and  other  traffic  from 
their  lines  in  justification  of  higher  transportation  charges  than 
would  be  reasonable  if  there  was  no  competition  for  Pullman 
business. 

Competition,  or  a  division  of  business  as  the  result  of  building 
a  second  road  where  previously  hut  one  existed,  should  justify 
lower  rathci  tlian  higher  charges. 
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The  falling  off  in  the  annual  surplus  and  earnings  of  the 
Oregon  Railway  &  Navigation  Company,  as  reported  by  the 
Union  Pacific  Railway  Company,  is  urged  as  an  additional 
reason  for  maintaining  higher  charges  from  Pullman  than 
might  be  reasonable  with  the  former  rate  of  reported  annual 
'^ta^ling!B. 

The  road  of  the  Oregon  Railway  &  Navigation  Company  is 
part  of  the  Union  Pacific  system,  and  in  view  of  the  reported 
increase  in  gross  earnings  of  the  whole  system  and  the  well 
maintained  annual  earnings  per  mile  of  road,  the  '^  large  in- 
crease" in  the  interchange  of  business  between  this  road  and 
the  other  roads  of  that  system,  and  the  great  "  value  "  of  the 
Oregon  Railway  &  Navigation  Company  to  the  Union  Pacific- 
Railway  Company,  it  may  be  fairly  assumed  that  the  apportion- 
ment of  earnings  as  made  by  the  Union  Pacific  is  largely  a  ques- 
tion of  bookkeeping. 

In  snpport  of  the  allegation  that  the  charges  complained  of 
were  "unjust,  unreasonable,  and  extortionate,"  complainant's 
counsel  in  their  brief  direct  attention  to  the  order  of  tlie  Com- 
mission in  the  Food  Products  case,  investigated  in  1890  (3 
Inters.  Com.  Rep.  93)  and  to  the  rate  of  charges  in  force  over 
the  Northeni  Pacific  lines  from  Pendleton,  Oregon,  to  Seattle, 
Wasliington.  The  Food  Products  case  involved  charges  on 
freight  carried  from  Kansas  and  Nebraska  points  to  Chicago. 
The  conditions  upon  which  which  these  charges  are  based  are  so 
unlike  the  conditions  afl!ecting  transportation  in  Oregon  and 
Washington  that  the  reasonableness  of  the  grain  rate  from 
Kansas  or  Nebraska  to  Chicago  affords  no  safe  criterion  for 
charges  between  Pullman,  Washington,  and  Portland,  Oregon. 
Transportation  rates  in  force  on  lines  of  rival  companies  or  ov 
different  branches  or  lines  of  the  same  company  have  a  bearin»» 
upon  and  are  entitled  to  consideration  in  connection  with  the 
question  of  reasonable  charges  for  transportation  services  rendered 
under  like  conditions. 

From  Pendleton    to   Seattle  the  distance  over  the  Northern 

Pacific  is  329  miles  and  the  rate  was  23^  (now  23)  cents.     The 

rate  from  Pullman  to  Portland,  now  reduced  to  23J,  was  32J 

cents  when  the  former  rate  was  referred  to  as  evidence  of  the 

unreasonableness  of  the    latter.     The    latter,   or  PuUman-Port- 
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land  rate,  is  now  relatively  as  low  as  the  Pendleton-Seattle 
rate.  The  grades  are  heavy  on  both  lines  and  the  other 
conditions  of  transportation  are  practically  the  same  ovei 
these  two  routes,  except  that  the  Pullman-Portland  haul  is  50 
miles  longer  and  the  rate  15  cents  per  ton  higher.  This  rate 
is  but  3f  cents  on  the  hundred  pounds,  or  75  cents  per  ton,  in 
excess  of  the  rate  of  charges  which  the  complainant  asked 
to  have  established.  Substantial  reductions  have  been  made 
since  the  case  was  heard  which  justify  the  expectation  that  fur- 
ther reasonable  modifications  will  follow,  and  further  reductions 
of  the  Pullman-Portland  rate  by  order  of  the  Commission  are 
not  now  deemed  justifiable. 

On  the  basis  of  the  reductions  made  in  the  rate  complained 
of,  it  was  8f  cents  on  the  hundred  pounds  in  excess  of  the 
reasonable  rate  which  the  defendants  might  lawfully  charge 
(complainant  on  the  carload  of  wheat  shipped  January  19. 
1891.  The  amount  of  this  overcharge  we  find  to  be  $40.51, 
which  amount  the  Oregon  Short  Line  &  Utah  Northern  Rail- 
road Company  should  pay  to  the  complainant^  and  it  is  so 
ordered* 
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A.  S.  NEWLAND,  T.  S.  HAUSCHILD,  WALTER  EEEDER, 
COMPLAINANTS,  F.  THE  NORTHERN  PACIFIC 
RAILROAD  COMPANY,  THE  UNION  PACIFIC 
RAILWAY  COMPANY,  THE  OREGON  SHORT  LINE 
&  UTAH  NORTHERN  RAILWAY  COMPANY,  THE 
OREGON  RAILWAY  &  NAVIGATION  COMPANY. 


Complaint  filed  Mirch  18,  1891.— Answers  filed  April  fl  to  May  18.  1891.— 
ileHrd  Ht  Spokane  Falls,  Wasbington,  May  29  and  80,  1891.— Decided 
January  81,  1894. 


1.  It  Is  the  right  of  shippers  to  have  their  goods  carried,  and  the  duty  of 
common  carriers  to  receive  and  forward  freights  by  the  least  expensive 
routes  at  reasonable  through  rates. 

2.  Where  there  were  two  routes  from  the  place  of  shipment  to  the  place  of 
destination,  one  much  longer  and  much  more  expensive  to  operate  than 
the  other,  the  longer  and  m(»re  expensive  being  operated  by  one,  whiles 
the  more  direct  and  less  expensive  route  was  over  continuous  lines 
operated  by  more  than  one  common  carrier:  Held,  That  the  rate  must 
be  reasonable  for  the  transportation  by  the  shorter  and  less  expensive 
route. 

3.  Where  the  roads  and  branches  of  two  companies  extend  to  and  penetrate 
a  wheat  producing  district,  from  which  they  make  a  joint  rate  for 
distances  of  480  miles  and  each  company  makes  the  same  rate  separately 
from  the  same  district,  one  for  distances  of  450  and  the  other  for 
distances  of  850  miles  over  their  respective  lines  to  the  same  destination, 
HMf  That  it  may  be  fairly  assumed  that  the  rates  so  jointly  and 
separately  made  are  reasonably  remunerative  and  profitable.  Held 
further.  That  what  is  reasonable  compensation  for  this  longer  and  more 
expensive  branch  line  service  is  excessive  for  the  shorter  distance  of  811 
miles  over  a  less  expensive  route  from  the  same  district  to  the  same 
destination. 

4  The  same  rate  over  a  district  so  extensive  denies  to  the  producer  nearer 
the  market  the  advantages  of  his  location,  for  which  he  receives  no 
compensation  in  the  fact  that  such  rate  was  established  to  enable  a 
railroad  company  to  sell  its  lands  more  distant  from  markets  at  better 
prices. 

.5.  The  practice  of  making  one  rate  on  the  same  product  over  a  large 
district  is  only  justifiable  under  special  and  exceptional  circumstances 
and  is  not  to  be  encouraged  when  the  difference  in  the  transportation 
expense  from  the  various  parts  of  such  district  is  considerable  and 
•nbstantial. 
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6.  That  railroad  InyestmeDts  may  be  as  secure  as  other  property,  the  reason- 
able rates  should  be  liberal  until  earnings  are  sufficiently  large  for  a  fair 
return  on  actual  ezpenditura 

7.  Where  the  market  price  yields  but  a  scant  return  for  the  labor  and  expense 
of  production,  the  cost  of  transportation  needs  to  be  as  moderate  as  may 
be  consistent  with  justice  to  the  carrier. 

8.  Where  a  road  or  system  of  roads  leased  and  nutde  the  road  of  another  com- 
pany a  part  of  the  system,  HM,  That  the  agreed  rental  cannot  be  accepted 
as  the  amount  which  the  leased  property  must  earn  and  the  lessee  may 
retain  before  any  reduction  can  be  made  in  the  rates  orer  the  leased 
lines. 

9.  Where  two  companies  or  railroad  systems  stipulated  for  a  diyision  of  traffic 
and  agreed  that  when  one  party  carried  traffic  belonging  to  the  other,  bat 
one-half  of  the  charges  should  be  retained  for  the  transportation  serrioe, 
Sdd,  That  in  the  light  of  this  arrangement  in  connection  with  the  other 
facts  of  the  case  some  reduction  was  warranted. 

Messrs.  Jones  <6  Voorhees^  for  complainants. 

Mr,  J.  H,  Mitchell^  for  Northern  Pacific  Kailway  Company, 

Mr,  John  M,  Thurston^  for  Union  Pacific  Railway  Company, 
and  the  Oregon  Short  Line  &  Utah  Northern  Railway 
Company. 

Mr,  W.  W.  Cottony  for  Oregon  Railway  &  Navigation 
Company.    • 

I  BBPOBT  AND   OPINION   OF  THB  COMMISSION. 

MoBBisoN,  Com/missioner  : 

The  complainants  for  themselves  and  other  farmers  of 
Adams  county,  in  the  state  of  Washington,  filed  their  com- 
plaint against  the  Northern  Pacific  Railroad  Company  and 
the  Union  Pacific  Railway  Company,  alleging  that  the  rate 
charged  by  said  Northern  Pacific  and  Union  Pacific  Com- 
panies, 32^  cents  on  the  hundred  pounds,  for  the  transporta- 
tion of  wheat  in  carloads  from  Ritzville,  Washington,  to 
Portland,  Oregon,  was  and  is  "  excessive,  unjust,  and  unreason- 
able." That  the  distance  over  the  lines  of  the  two  companies 
from  Ritzville  to  Portland  through  their  junction  point, 
Wallula,  Washington,  is  311  miles,  or  97  miles  over  the 
Northern  Pacific  from  Ritzville  to  Wallula  and  214  miles  over 
the  Union  Pacific  from  Wallula  to  Portland.  That  they,  the 
petitioners,  at  Ritzville  on  January  10,  1891,  offered  a  carload 
of  wheat  ready  loaded  in  a  car  of  the  Northern  Pacific  Railroad 
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Company  for  shipment  via  Wallula  Junction  to  Portland,  which 
the  Northern  Pacific  Company  would  only  ship  and  did  ship  over 
its  own  lines,  via  Pasco  Junction,  thence  across  the  Cascade 
Mountains  via  Tacoma,  Washington,  to  Portland,  a  distance  of 
478  miles  over  a  circuitous  route  having  many  heavy  grades  and 
curves.  That  there  are  but  few  ascending  grades  on  the  route 
from  Ritzville  to  Portland  via  Wallula  Junction,  where  the  lines 
of  the  Northern  Pacific  and  Union  Pacific  Companies  connect 
at  grade,  and  where  traffic  is  exchanged  between  these  com- 
panies. 

The  complainants  further  aver  that  16^  cents  is  a  reasonable 
rate  on  the  hundred  pounds  of  wheat  in  carloads  from  Ritzville 
through  Wallula  Junction  to  Portland,  and  "claim  that  they 
have  a  just  and  reasonable  right  to  have  the  products  of  their 
farms  carried  to  market  by  the  shortest  and  least  expensive  routes 
at  a  reasonable  through  rate,  and  that  the  refusal  of  either,  oi 
both,  of  the  aforesaid  defendants  to  carry  the  said  products  is 
arbitrary,  unjust,  unreasonable,  injurious  to  the  public  weal  and  a 
serious  obstruction  to  interstate  commerce." 

The  complainants  pray  for  investigation  and  an  order  requir- 
ing the  Northern  Pacific  Bailroad  Company  "to  cease  and 
desist  from  refusing  to  receive  and  transport  grain  from  the  said 
Ritzville,  Washington,  by  their  own  and  connecting  roads  bj' 
way  of  the  said  Wallula  Junction  and  that  both  the  said  de- 
fendants be  commanded  further  to  perform  such  service  at  such 
a  through  aggregate  rate  as  after  due  hearing  and  investigation 
shall  be  deemed  just  and  reasonable,  and  for  such  other 
and  further  order  as  the  Commission  may  deem  necessary  in  the 
premises." 

Answering  separately,  the  Northern  Pacific  Eailroad  Company, 
•  »ne  of  the  defendants,  admits  that  it  is  engaged  in  the  operation 
of  a  railroad  between  points  in  the  state  of  Washington  and 
points  in  the  state  of  Oregon,  and  denies  that  the  rate  charged  by 
it  for  carrying  grain  from  Ritzville,  Washington,  to  Portland, 
Oregon,  namely,  32^  cents  per  hundred  pounds,  is  excessive,  unjust, 
or  unreasonable. 

It  admits  that  the  distance  from  Ritzville,  Washington,  to 
Portland,  Oregon,  is  478  miles  over  its  own  line ;  that  it  passes 
over    the    Cascade   Mountains;    has    many   heavy   grades    and 
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curvee,  and  avers  that  its  line  is  ezpensiye  to  maintain  and 
operate. 

It  admits  that  its  track  connects  at  grade  with  the  Union 
Pacific  Bailway  at  Wallula  Junction  in  the  state  of  "Washington, 
97  miles  distant  from  Eitzville.  It  further  alleges  that  its  road 
terminates  at  TVallula  Junction ;  that  it  has  no  line  of  railroad  or 
route  to  Portland,  Oregon,  from  Ritzville,  Washington,  over  its 
own  or  a  leased  line  by  way  of  TVallula  Junction,  and  that  the 
only  route  it  has  from  Ritzville  to  Portland  over  its  own  line 
and  leased  lines  is  by  way  of  Pasco  Junction  and  Tacoma, 
Washington,  and  submits  that  it  has  been  improperly  proceeded 
against. 

The  Union  Pacific  Bailway  Company  separately  answering, 
states  that  it  is  a  corporation  engaged  in  operating  a  line  of 
railroad,  but  denies  that  it  operates  such  railroad  between  the 
points  stated  in  the  complaint  or  any  of  them,  or  that  it  operates 
a  line  of  railroad  in  either  of  the  states  of  Washington  or  Oregon. 
On  the  coming  in  of  this  answer  the  Oregon  Short  line  &  Utah 
Northern  Bailway  Company  and  the  Oregon  Bailway  &  Naviga- 
tion Company  were  made  parties  to  this  proceeding  and  served 
with  a  copy  of  the  complaint,  together  with  a  notice  to  satisfy  or 
answer  the  same. 

The  Oregon  Bailway  &  Navigation  Company  thus  made  a 
defendant,  answering  the  complaint,  says  that  prior  to  August 
1,  1887,  it  owned  and  operated  a  line  of  railway  between 
Wallula  Junction,  Washington,  and  Portland,  Oregon;  that 
l)y  agreement  or  lease  dated  January  1,  1887,  which  became 
effective  August  1,  1887,  all  the  road  owned  and  operated  by 
this  defendant  in  the  states  of  Washington  and  Oregon  at  the 
date  of  said  agreement  had  been  leased  to  the  Oregon  Short 
Line  &  Utah  Northern  Bailway  Company  for  a  fixed  rental  in 
no  way  dependent  upon  the  earnings  of  the  leased  propwty, 
and  that  said  Oregon  Short  Line  &  Utah  Northern  Bailway 
Company  had,  at  the  time  said  agreement  became  effective, 
entered  into,  was  at  the  time  of  the  commencement  of  tliis 
proceeding,  and  still  is,  in  the  use  and  possession  of  all  the 
railway  lines  owned  by  this  defendant.  That  this  defendant 
is  not,  and  has  not  since  August  1,  1887,  been  engaged  i!i 
operating  or  in  making  rates  for  transportation  or  interested 
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in  the  profits  or  earnings  of  any  railway  in  the  states  of  Oregon 
or  "Washington. 

The  Oregon  Short  Line  &  Utah  Northern  Bailway  Company, 
answering  the  complaint  in  this  proceeding,  says  that  it 
operates  under  a  lease  from  the  owner  of  said  property  a  line 
of  railroad  extending  from  Wallula  Junction,  in  the  state  of 
"Washington,  to  Portland,  in  the  state  of  Oregon,  and  that 
its  line  of  railroad  connects  at  said  Wallula  Junction  with  the 
line  of  railroad  operated  by  the  Northern  Pacific  Bailroad 
Company,  one  of  the  defendants,  and,  further  answering, 
alleges  that  an  arrangement  is  in  existence  between  it  and  the 
said  Northern  Pacific  Railroad  Company  providing  for  the 
exchange  of  traflSc  between  the  said  Northern  Pacific  Railroad 
Company  and  this  defendant  at  Wallula  Junction  aforesaid, 
under  and  by  virtue  of  which  arrangement  the  agent  of  said 
Northern  Pacific  Railroad  Company  at  Ritzville"  was  authorized 
to  forward  freights  destined  to  Portland,  Oregon,  over  the  line  of 
this  defendant  via  Wallula  Junction,  and  to  issue  through  billing 
for  the  same." 

This  defendant  admits  that  the  distance  between  Ritzville 
and  Portland  via  Wallula  and  the  line  of  this  defendant  is 
al)ont  311  miles,  and  that  the  rate  on  wheat  between  said 
points  is  32^  cents,  and  denies  that  this  rate  is  excessive  or 
unjust  or  more  than  fair  and  reasonable  compensation  for  the 
service  performed,  and  further  avers  that  if  the  rate  prayed 
in  plaintiff's  petition,  16^  cents  per  hundred  pounds,  were  put 
in  effect  it  would  work  a  hardship  on  this  defendant  and  practi- 
cally compel  it  to  go  out  of  business  so  far  as  through  traflSc 
(niirinatino^  off  the  line  of  its  own  road  is  concerned. 

The  matters  thus  presented  and  complained  of  were  inves- 
tii^ated  and  the  parties  heard  at  Spokane,  in  the  state  of 
Washington,  where  the  facts  upon  which  the  conclusions  of 
the  Commission  in  this  proceeding  are  based  were  ascertained 
to  be: 

1.  Ritzville  is  a  station  on  the  main  line  of  the  Northern 
Pacific  Railroad  Company  in  Adams  county,  one  of  the  wheat 
producing  counties  of  southeastern  Washington,  and,  excepting 
1889,  a  year  of  crop  failure,  considerable  quantities  of  grain  have 
been  since  1887  and  continue  to  be  annually  shipped  from  Ritz- 
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ville  and  the  adjacent  country  to  Portland,  Oregon,  or  other  tide- 
water Pacific  Coast  points. 

2.  Wheat  production  has  considerably  increased  in  the 
past  few  years  both  in  Washington  and  Oregon.  Storage  on 
the  farms  is  insuflScient  and  wheat  is  largely  delivered  for 
immediate  shipment  or  stored  in  elevators  or  warehouses  at 
the  various  railway  stations  soon  after  hai'vest.  In  the  four 
months  from  September  15  to  January  15,  most  of  the  crop 
is  shipped  to  market,  though  shipments  continue  to  a  later 
period  and  to  some  extent  throughout  the  year.  As  a  rule, 
farmers  do  not  ship  wheat  to  market,  but  sell  to  dealers  at  the 
railway  stations,  where  it  is  sold,  delivered,  and  shipped  in  sacks 
ready  for  export.  In  the  spring  of  1891,  after  the  wheat  had 
been  mostly  sold  and  shipped,  it  was  as  high  as  75  cents.  In 
the  three  or  for  years,  1887-8-9  and  '90,  it  was  at  times  as  low 
and  lower  than  45  cents,  but  the  average  was  nearly  50  cents 
per  bushel  for  the  three  or  four  years.  The  sacks  cost  4  cents 
per  bushel.  The  shipper  loads  and  unloads  at  a  cost  of  nearly 
one  dollar  per  ton. 

3.  From  Eitzville  to  Portland  there  are  two  routes  by  raO. 
The  rate,  32^  cents  per  hundred  pounds,  is  the  same  over 
both.  The  shortest,  most  direct,  and  least  expensive  to  opetale 
of  the  two  is  over  the  line  of  the  Northern  Pacific  Bailroad 
Company,  via  Pasco  Junction  to  Wallula  Junction,  a  distapce 
of  97  miles,  thence  214  miles  to  Portland  over  the  lines  of 
the  Oregon  Railway  &  Navigation  Company,  operated  by  the 
Oregon  Short  Line  &  Utah  Northern  Bailway  Company.  The 
two  last  named  companies  and  the  lines  owned  or  operated 
by  them  are  part  of  the  "  Union  Pacific  System."  On  this  route 
there  are  but  few  ascending  grades,  and  these  are  comparatively 
light. 

The  other  route  is  wholly  over  the  lines  operated  by  the 
Northern  Pacific  Railroad  Company.  This  route  is  from  Ritz- 
ville  to  Pasco  Junction ;  thence  across  the  Cascade  Mountains 
through  a  long  tunnel  to  Tacoma,  and  thence  to  Portland,  a  dis- 
tance of  480  miles,  and  by  169  miles  the  longer  route.  Trans- 
portation on  both  routes  is  subject  to  interruption  from  snow- 
drifts in  winter. 

4.  The  complainants  are  farmers    and    producers  of  grain, 
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residing  in  the  neighborhood  of  Kitzville.  On  the  tOth  of 
January,  1891,  they,  or  one  of  them,  loaded  a  car  furnished  by 
and  belonging  to  the  Northern  Pacific  Company  with  wheat,  and 
requested  the  agent  of  the  company  at  Ritzville  to  bill  and  for- 
ward the  same  through  to  Portland  over  its  own  line  to  Wallula, 
thence  over  the  line  of  the  Union  Pacific  System,  the  shorter 
route.  There  was  some  controversy  as  to  billing  and  forwarding 
the  car  of  wheat  and  whether  or  not  it  would  go  by  the  shorter 
route  as  complainant  had  requested.  On  being  advised  by  the 
agent  that  by  whatever  route  the  grain  was  forwarded  the 
charges  would  be  32^  cents,  the  complainant  consented  to  the 
routing  by  the  agent  over  lines  of  the  Northern  Pacific  Railroad 
Company. 

5.  The  road,  or  that  part  of  the  shorter  and  more  direct 
route,  between  Wallula  and  Portland  belonging  to  the  Union 
Pacific  System,  is  operated  by  the  Oregon  Short  Line  &  Utah 
Northern  Railway  Company  under  a  lease  from  the  Oregon 
Railway  A  Navigation  Company.  This  lease  became  effective 
August  1,  1887,  ifi  for  a  term  of  99  years,  and  embraces 
besides  lines  of  railway,  several  water  lines,  ocean  and  river, 
including  vessels  having  an  aggregate  tonnage  of  18,000  tons. 
Under  this  lease  the  Oregon  Short  Line  &  Utah  Northern 
Elailway  Company  is  in  the  possession  and  use  and  operates 
all  the  lines  of  road  owned  by  the  said  Oregon  Railway  & 
Navigation  Company,  an  aggregate  mileage  of  1,029  miles, 
situated  chiefly  in  the  states  of  Oregon  and  Washington.  The 
annual  rental  for  the  leased  property  to  be  paid  by  the  Oregon 
Short  line  &  Utah  Northern  Railway  Company  to  the  Oregon 
Railway  &  Navigation  Company  aggregates  $2,556,593.64,  and 
is  the  amount  of  its  fixed  charges,  including  the  interest  on 
$27,940,000  of  bonded  indebtedness  and  a  dividend  of  6  per 
cent  on  its  $24,000,000  of  capital  stock.  The  annual  payment 
of  this  rental  is  guaranteed  by  the  Union  Pacific  Railway 
Company. 

6.  Besides  the  lines  of  road  of  the  Oregon  Railway  & 
Navigation  Company  operated  by  the  Oregon  Short  Line  & 
Utah  Northern  Railway  Company,  it  operates  several  lines, 
aggregating  a  mileage  of  1,400  miles,  wiiich  it  owns  in  the 
territory  of  Utah  and  the  states  of  Wyoming,  Montana,  Idaho, 
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and  Oregon.  It  owns  a  majority  of  the  capital  stoctk  of  the 
Oregon  Railway  &  Navigation  Company,  and  the  Union 
Pacific  Railway  Company  owns  the  controlling  part  of  the  capitnl 
stock  of  the  Oregon  Short  Line  &  Utah  Northern  Railway 
Company. 

7.  The  annual  reports  of  the  directors  of  the  Union  Pacific 
Riiihviiy  Company  contain  detailed  statements  of  reported  opcm- 
tions  of  the  roads  and  lines  operated  by  the  Oregon  Short  Line& 
Utah  Northern,  including  the  road  of  the  Oregon  Railway  & 
Navigation  Company  and  other  leased  roads,  lines,  and  property, 
all  of  which  are  stated  in  the  said  annual  reports  to  be  part  of 
the  Union  Pacific  System. 

For  1880,  the  year  previous  to  making  said  lease,  the 
Ore;;on  Railway  &  Navigation  Company  reported  net  earnings 
of  $3,229  per  mile  on  its  mileage,  then  686  miles,  the  gross 
earnings  being  $6,052  and  the  operating  expenses  $2,822  per 
mile.  For  the  year  1890,  with  a  largely  increased  mileage, 
the  Union  Pacific  Railway  Company  reports  decreased  gross 
earnings  with  increased  operating  expenses,  or  $964,853.95 
net  earnings  on  1,029  miles  of  road  in  1890  as  compared  with 
$2,215,686.90  annual  net  earnings  on  686  miles  of  road  reported 
by  said  Oregon  Railway  &  Navigation  Company  in  1886. 

The  Union  Pacific  Company  also  reports  the  net  earnings  of 
the  leased  railroad  and  property  of  the  Oregon  Railway  &  Navi- 
gation Company  as  insufficient  for  the  payment  of  the  agreed 
rental  guaranteed  by^  the  Union  Pacific  Company.  The  reported 
shortage  is  for  1888,  $349,118.11;  for  1889,  $786,205.82;  for 
1890,  $1,789,190. 

8.  The  Ritzvlle-Portland  rate  of  32|^  cents  is  a  group  rate, 
and  prevails  over  the  southeastern  Washington  wheat  growir.g 
territory  north  of  Snake  river,  including  the  "  Palouse  coun- 
try," and  also  a  small  district  in  Idaho. 

The  group  station  nearest  to  Portland  is  Connell  on  the  main 
line  of  the  Northern  Pacific  Company  266  miles  from  Portland 
by  the  more  direct  or  Wallula  route  and  435  miles  over  the 
Northern  Pacific  route  through  Tacoma.  The  group  station  far- 
thest from  Portland  is  Julietta  in  Idaho  on  the  Spokane  and  Pa- 
louse  branch  of  the  Northern  Pacific  481  miles  from  Portland 
over  the  Wallula  route  and  650  miles  over  the  Northern  Pacific 
lines  through  Tacoma 


A.  8.  MEWLAND  V.  NOBTUiCKN  PACIFIO  B.  B.  00^  ST  AL.  V6d 

Besides  the  "  Spokane  and  Palouse  branch,"  extending  from 
Marsliall  Junction  on  its  main  line  115  miles  southeast  to 
Jnlietta,  the  Northern  Pacific  has  a  branch  line,  the  "  Cen- 
tral Washington  branch,"  extending  from  Cheney  on  its  main 
line  108  miles  northwest  to  its  terminus  Coulee  City  in  the 
group  territory  and  from  which  terminns  the  Portland  rate 
is  the  same  as  from  Council,  Ritzville,  and  Julietta.  One  rate 
was  first  established  over  this  widely  extended  district  by  the 
Northern  Pacific  Company  in  1888  that  it  might  sell  its  granted 
lands  in  every  part  of  the  district  on  equally  advantageous 
terms. 

Bolles  is  271  miles  and  the  nearest  to,  while  Spokane  is  450 
miles  and  the  farthest,  of  the  group  stations,  from  Portland 
reached  by  lines  of  the  Union  Pacific  System.  On  parts  of 
this  line  or  route  which  is  by  way  of  Colfax  and  near  to  the 
Idaho  border  there  are  many  heavy  grades  making  it  com- 
paratively expensive  to  maintain  and  operate.  The  lines  of 
both  the  Northern  Pacific  and  of  the  Union  Pacific  svstems 
extend  to  various  points  in  the  wheat  producing  district  of 
southeastern  Washington  northwestern  Idaho  and  northeastern 
Oregon.  The  two  systems  make  and  maintain  a  joint  tariff  of 
rates  from  such  group  rate  territory,  and  the  same  rates  to 
Portland  are  made  and  maintained  in  separate  tariflfs  by  each 
of  the  two  systems  from  the  several  stations  on  their  lines  in  such 
territory.  The  Northern  Pacific  System  makes  the  same  rate  on 
wheat  from  northwestern  Idaho,  southeastern  Washington,  and 
northeastern  Oregon  over  its  lines  to  Tacoma  and  Seattle  which 
are  established  by  such  joint  or  separate  tarijBfs  from  the  same 
points  to  Portland. 

9.  Flour  is  occasionally  carried  by  the  Union  Pacific  Sys- 
tem and  connecting  lines  from  Oregon  to  Galveston,  Texas,  a 
distance  of  2,500  miles,  at  75  cents  per  hundred  pounds.  Wheat 
is  carried  by  the  Northern  Pacific  in  considerable  qr.antities 
from  points  east  of  the  Columbia  river  in  the  state  of  Washing- 
ton to  St.  Paul,  Minnesota,  a  distance  of  1,600  miles,  for  50  cents 
per  hundred  pounds.  In  the  main,  wheat  and  flour  produced  in 
Oregon  and  Washington  are  shipped  to  Portland,  Tacoma,  and 
Seattle. 
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10.  In  cxplaii.ition  of  the  falling  off  in  net  revenne  and  earn- 
ing capacity  of  the  Oregon  Railway  &  Navigation  Company^ 
the  report  of  the  Union  Pacific  Railway  Company  for  the  year 
1889,  filed  as  an  exhibit  in  this  proceeding  on  behalf  of  the  de- 
fendants, says : 

"  This  loss  in  the  earning  capacity  of  the  Oregon  Railway  & 
Navigation  Company  was  due  mainly  to  deficient  crops  in 
eastern  Oregon  and  Washington,  caused  by  the  absence  of  snow 
during  the  previous  winter,  which  resulted  in  a  large  falling 
off  in  earnings  from  local  traflBc.  The  traffic  exchanged  between 
the  Oregon  Railway  &  Navigation  Company  and  the  lines  of  the 
Union  Pacific  system,  the  earnings  from  which  appear  chiefly  in 
the  gross  returns  of  the  latter,  underwent  a  large  increase  during 
the  year." 

The  appendix  to  said  Union  Pacific  report  contains  "  part  of 
tlie  report  of  the  Committee  of  the  United  States  Senate  accom- 
panying the  Senate  bill  for  the  settlement  of  the  Pacific  Railroad 
debts." 

Ill  this  report  of  the  Senate  Committee  it  says : 

"  In  view  of  the  recent  development  of  the  Pacific  northwest 
this  alliance  of  the  Oregon  Short  Line  and  the  Oregon  Rail- 
way &  Navigation  Company  has  become  of  the  greatest 
possible  value  to  the  Union  Pacific,  constituting  probably 
to-day  one-third  of  the  total  through  business  of  the  Union  Pacific 
Railway." 

No  evidence  was  offered  in  explanation  of  the  reported  falling 
ofl^in  the  net  earnings  for  1890,  amounting  to  nearly  one-half  as 
compared  with  the  previous  year. 

The  Union  Pacific  System  reports  for  years  ending  December 

30,  1888,  1889,  and  1890  show : 


Year. 

Mileage. 

Gro68  Rarnings. 

Operating 
Bxpeofles. 

NetBarnings. 

Net  Bamiogt. 
BoaS^Ue. 

1888 
1889 
1890 

6,041.36 
7,a8Ji.65 
7,502.94 

$a0,195,f>22.53 
»9,»G9.600.06 
43,049,248.36 

$18,476,428.04 
24,516,751.40 
28,313,961.81 

$10,400,684.74 
18,656,047.41 
12,838,064.09 

$8,074.98 

U848.oe 

1,818.16 

The  gross  earnings  per  mile  of  road  as  reported  were,  for  1888 
$5,989.56;  1889,  $5,368.34 ;  and  for  1890,  $5,692.13. 
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MiT.EAOB.  Earnings.  Opbrattng  Expenses,  ahd  Net  Eabnings  of  Oregon 
Railway  &  Navigation  Company,  exclusitb  of  water  linb& 


MUeaffe 
Ope- 
rated. 

>   751.90 
964.90 

Gross  Earninffs. 

Operating  Expenses 
and  Taxes. 

Net  Earnings. 

Tear. 

Amount. 

Per 
MUe. 

Amount. 

Per 
MUe. 

Amount. 

Per 

MUe. 

1888.... 
>188B.... 
M8W.... 

>t4.88D,000 
4,578,186 
4,964.7U 

•18.490 
4.646 

4,817 

>SS,681,00D 
8,004,488 
4,060,876 

>|8,490 
8,071 
8,947 

>|2,S49,000 

1,5.>1.648 

894,886 

•$8,991 

1,575 

8t» 

Avg, 

ft.211 

8,518 

1,608 

>  From  report  filed  with  the  Commission  for  Year  ending  June  80, 1888. 

*  Estimated  from  Report  of  Directors  of  Union  Pacific  Railway,  for  1888. 
*  »|)«ration  of  water  lines  deducted. 

*  From  Report  of  Directors  of  Union   Pacific  Railway,  Tear  ending 
i  >«-cember  81,  1890. 

12.  The  Northern  Pacific  R.  R.  reports  for  years  ending  June 
30,  1888,  1889,  and  1890,  show: 


Year. 

Ifileage. 

Gross  BamiDflrs. 

Operating 
Bxpenses. 

Net  Earnings. 

Net  BamlQfrs 
Per  Road  MUft. 

i 

8,219 
8,489 
8,666 

$15  846,327.88 
19.707,487.96 
22,610,5U&78 

$  9,(»»,G96.14 
11.863,541.47 
13,069,186.88 

$6,8a0,781.74 
7,843,926.48 
9,521,365.90 

$2,118.70 
2,280.87 
8,665.89 

The  Northern  Pacific,  in  its  report  for  the  year  ending  June 
-30,  1889,  says  of  wheat  production  and  shipments  in  Washing- 
ton : 

"  Large  crops  were  harvested  in  the  Palouse  and  Walla  Walla 
ilistricts,  and  the  business  was  handled  very  satisfactorily  via 
Cascade  division,  as  follows:  3,775  carloads  to  Puget  Sound; 
675  carloads  to  local  intermediate  milling  points;  and  312 
carloads  to  Portland.  In  addition  to  the  above  about  900 
carloads  of  Washington  wheat  were  transported  to  eastern 
terminals. 

"  The  rapidity  with  which  Washington  is  developing,  agricul- 
turally, may  be  realized  from  the  statement  that  during  the  last 
tiscal  year  nearly  half  as  much  wheat  was  shipped  from  that 
territory  as  from  all  points  on  our  lines  east  of  the  Missouri 


nver. 
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13.     A  traflSc    contract    made    before  the  Act  to    regulate 
commerce  was  passed  between  the  Northern   Pacific  Railroad 
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and  the  Oregon  Railway  &  Navigation  Company,  the  "  Union 
Pacific  System,"  in  force  and  on  file  with  the  Comrnissiou, 
provides  for  an  interchange  of  traffic  at  Wallula  Junction ;  for 
a  division  or  method  of  division  and  adjustment  of  rates  of 
charges  on  traffic  interchanged;  and  for  compensation  for 
excess  of  car  mileage.  One  provision  of  said  contract  is  that 
traffic  "shall  be  interchanged  at  Wallula,  from  the  line  of  the 
one  party  to  the  line  of  the  other,  and  so  far  as  shall  be  rea- 
sonably practicable  and  the  convenience  of  the  parties  will 
permit,  without  change  of  cars;  but  in  no  case  shall  the  cai-s 
of  either  party,  without  its  expressed  agreement  or  consent, 
be  run  beyond  or  off  the  road  or  roads  of  the  other  party. 
And  in  cases  where  it  shall  be  expedient  to  make  a  change  of 
cars,  the  expenses  of  making  the  ti*ansfer  and  change  of  cars  shall 
be  borne  by  the  party  receiving,  from  the  line  of  the  other,  the 
traffic  so  interchanged." 

14.  Said  contract  designates  divisions  of  territory  and  the 
Imsiness  thereof  which  shall  belong  to  the  contracting  com- 
panies, respectively,  and  for  the  transportation  of  which  there  is 
to  be  no  competition.  As  to  traffic  from  points  reached  by  the 
lines  of  both  companies  said  contract  provides : 

"Wallula  being  a  point  common  to  the  main  or  trunk  line  of 
each  party,  the  business  originating  at,  or  destined  to,  Wallula,  to 
or  from  points  or  places  west  of  Wallula  reached  by  the  lines  of 
both  parties,  shall  be  deemed  competitive  traffic ;  and  the  busi- 
ness of  the  said  branch  of  the  Pacific  Company  into  and  beyond 
the  "Palouse  Country,"  and  that  of  the  said  branch  of  the  Oregon 
Company  via  Colfax  at,  and  east  of,  their  junction,  to  or  from 
Wallula  or  points  west  of  Wallula,  shall  also  be  deemed  competi- 
tive traffic.  All  other  traffic  whatsoever  shall  be  deemed  non- 
competitive traffic. 

Section  Second,  That  all  competitive  traffic  shall  be  pooled, 
and  the  rates  shall  be  settled  for  and  divided  between  the 
parties  by  a  tonnage  division.  The  rates  of  all  competitive 
traffic  shall  be  fixed  and  determined,  from  time  to  time,  by 
the  said  parties,  or  their  respective  successors  or  assigns.  In 
cases  where  a  tonnage  division  shall  not  be  reasonably  pnuy 
ticable,  the  party  carrying  any  of  the  competitive  traffic 
belonging    to  the  other    party  shall    retain    one  half    of    the 
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charges  for  the  transportation  thereof  over  its  line,  and  shall  pay 
the  other  one-half  of  said  charges  to  the  other  party." 

Joint  tariffs  or  rate  sheets  made  and  filed  with  the  Commis- 
sion by  the  Northern  Pacific  Company  and  the  Union  Pacific 
System  show  that  on  August  10,  1891,  after  the  hearing  and 
investigation  at  Spokane,  the  defendants  reduced  their  charges 
from  said  group  rate  territory,  including  the  Ritzville  rate  com- 
plained of,  to  28i  cents,  and  on  July  27,  1893,  they  further  re- 
duced these  charges  from  28^  to  23 J  cents,  which  is  the  rate  now  in 
force  and  the  reasonableness  of  which  remains  to  be  determined. 
Separate  tariffs  taking  effect  June  7,  1893,  made  and  filed  with 
the  Commission,  show  the  same  reductions  made  by  the  defend- 
ants, respectively,  which  were  made  by  their  joint  rate  sheet 
which  took  effect  July  27,  1893. 

In  its  separate  answer  to  the  complaint  the  Northern  Pacific 
Company  averred  its  line  ended  at  Wallnla  Junction,  and  that  it 
operated  no  line  or  lines  through  Waliula  to  Portland ;  that  its 
route  or  the  only  line  or  lines  operated  by  it  between  Ritzville 
and  Portland  was  through  Pasco  Junction  to  Tacoma,  thence  to 
Portland,  and  this  route,  it  correctly  avers,  passes  over  the 
Cascade  Mountains,  and  is  very  expensive  to  maintain  and 
operate. 

Through  these  averments  the  Northern  Pacific  sought  to  ex- 
cuse itself  from  any  obligation  to  carry,  or  to  participate  in  carry- 
ing, freights  from  Ritzville  over  the  direct  route  through  Waliula 
to  Portland  in  connection  with  the  other  defendants.  At  the 
time  this  excuse  was  offered  the  Northern  Pacific  had  established 
in  connection  with  its  codefendants  a  joint  tariff  of  rates  and 
charges  from  Ritzville  and  other  points  on  its  line  to  Portland 
da  Waliula  over  this  more  direct  through  route,  and,  as  recited 
in  the  answer  on  behalf  of  the  Union  Pacific  System,  a 
traffic  contract  or  arrangement  then  in  existence  provided  for  the 
interchange  of  traffic  at  Waliula  Junction,  and  authorized  the 
Northern  Pacific  to  forward  and  bill  through  over  that  route. 
The  joint  tariffs  made  since  the  hearing  of  this  case  are  in  accord- 
ance with  this  arrangement 

The  complainants  '^  claim  that  they  have  a  just  and  reasonable 
right  to  have  the  products  of  their  farms  carried  to  market  by 
the  shortest  and  least  expensive  routes  at  a  reasonable  through 
rate." 
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In  this  we  believe  no  more  is  demanded  by  complainants  than 
is  their  right  under  the  law,  and  the  rate  from  Ritzville  to  Port- 
land which  the  carrier  or  carriers  may  lawfully  exact  must  be 
reasonable  for  the  transportation  by  the  shorter  and  less  expensive 
route  through  Wallula  Junction. 

This  route  of  311  miles  is  down  to  and  along  the  Columbia 
river  with  few  up  grades  and  these  are  light.  The  facilities  for 
the  interchange  and  transfer  of  freight  at  Wallula  Junction  are 
adequate  and  convenient.  Neither  the  maintenance  nor  the  oper- 
ation of  the  route  is  arduous  or  expensive  in  comparison  with 
other  roads  or  lines  of  equal  length  in  the  same  locality  or  section 
of  the  country. 

The  route  of  the  Union  Pacific  System  from  Spokane  to 
Portland  450  miles  is  over  its  branch  line  to  and  through 
Wallula,  on  parts  of  which  there  are  many  costly  grades. 
Transportation  over  it  is  necessarily  subject  to  the  expense 
of  interchanges  and  the  cost  of  separate  opei*ation  incident  to 
branch  line  service  while  the  charges  are  no  more  than  from 
Ritzville. 

The  facts  show  that  grain  and  grain  products  are  being  carrie<I 
from  Ritzville  to  Portland  at  the  reduced  Ritzville-Portland  joint 
rate  by  the  Northern  Pacific  Company  over  its  own  line  by  way 
of  the  long  and  expensive  route  across  the  Cascade  Mountains  to 
and  through  Tacoma. 

This  company  is  also  shown  to  be  a  carrier  of  grain  and  its 
products  over  its  Ritzville,  Cascade  Mountain,  and  Tacoma  main 
line  route  to  Portland  from  all  points  on  its  Central  Washington 
and  its  Marshall  Junction  and  Palouse  branches.  The  distance  to 
Portland  over  this  Northern  Pacific  route  from  some  of  the 
branch  line  stations  on  eitiier  branch  is  more  than  twice  as  great 
as  the  distance  from  Ritzville  over  the  direct  line  through  Wallula. 
Transportation  over  branch  lines  requires  separate  equipment  and 
transfer. 

It  may  be  fairly  assumed  that  the  rates  separately  made  over 
their  respective  routes  or  lines  by  the  Union  Pacific  System  and 
the  Northern  Pacific  Company,  as  well  as  the  rates  made  by 
tliem  jointly  from  these  distant  branch  line  points  are  reasonably 
remunerative  and  profitable ;  and  in  view  of  all  the  ascertained 


▲.  8.  NEWLAND  V.  NOKTHKKN  PACIKIC  R.  fcu  CO.,  ET  AL,  146 

facts  we  must  believe  that  reasonable  comi^ensation  for  the  trans- 
portation of  like  products  over  these  longer  lines  embracing 
the  much  more  costly  branch  line  service  is  excessive  and  un- 
reasonable for  the  less  expensive  service  over  the  more  direct  and 
very  much  shorter  Walliila  Junction  route  from  Ritzville  to 
Portland. 

It  was  found  on  the  testimony  of  its  general  manager  that  the 
Northern  Pacific  had  established  the  same  rate  from  the  grouped 
stations  more  than  200  miles  apart,  including  all  the  stations  on 
two  branch  lines,  as  a  matter  of  policy  to  enable  that  company  to 
sell  its  lands  more  distant  from  markets,  at  better  prices.  Be- 
tween the  company  and  the  purchaser  of  lands  so  inconveniently 
located  this  might  bean  equitable  arrangement  with  any  assur- 
ance that  it  would  be  continued  after  the  company  had  disposed 
of  its  lands.  But  such  an  arrangement  aflFords  to  grain  grower^^ 
hundreds  of  miles  nearer  to  market  no  compensation  for  the  ad- 
vantages of  their  location. 

The  general  manager  also  testified  his  belief  when  the  Union 
Pacific  System  constructed  its  Ijranch  line  into  and  through  the 
Palouse  country  to  Spokane  it  became  a  competitor  for  business 
along  this  line  and  made  the  continuance  of  one  rate  by  the 
Northern  Pacific  necessary  throughout  the  group  territory.  This 
belief  takes  no  notice  of  the  maintenance  of  the  same  rate  on  the 
Northern  Pacific  Central  Wasliiiiii-ton  Branch  which  extends  100 
miles  and  more  northwest  of  points  reached  by  any  line  of  the 
Union  Pacific  System. 

The  defendants  make  joint  tariffs,  agree  upon  rates  from  all 
parts  of  the  group  territory  reached  by  the  lines  of  the  rival  com- 
panies, and  by  contract  apportion  the  traffic  or  part  of  business  to 
be  taken  by  tliem  respectively. 

The  practice  of  making  one  rate  on  the  same  product  over  a 
very  large  district,  and  thus  equalizing  the  burdens  of  transporta- 
tion to  the  same  market,  is  only  justifiable  under  special  and  ex- 
ceptional circumstances.  This  practice  is  not  to  be  encouraged 
when,  as  in  the  case  under  consideration,  the  difference  in  the 
transportation  expense  from  the  various  parts  of  such  district  is 
considerable  and  substantial. 

In  defense  of   the  rate  complained  of  the  defendants  put  in 
evidence  the  reported  falling  off  in  the  surplus  earnings  of  the 
10 
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road  and  branches  of  the  Oregon  Railway  &  Navigation  Com- 
pany since  they  were  leased  and  made  a  part  of  the  Union  Paciiic 
System  and  the  insufficiency  of  the  earnings  so  reduced  to  pay  the 
promised  rent  of  the  leased  property. 

Tliat  the  apportionment  of  earnings  as  made  and  reported  by 
the  Union  Pacific  Company  is  too  largely  a  question  of  book- 
keeping to  be  made  the  basis  of  reasonable  rates  is  fairly  inferred 
from  the  annual  increase  in  the  earnings  of  the  Union  Pacific 
System,  the  "large  increase"  in  the  interchange  of  business  be- 
tween the  road  of  the  Oregon  Railway  &  Navigation  Company 
and  the  other  roads  of  the  "  Union  Pacific  System,  the  earnings 
from  which  appear  chiefly  in  the  gross  earnings  of  the  latter," 
and  the  great  "value"  of  the  Oregon  Railway  &  Navigation 
Company  to  the  Union  Pacific  Railway  Company,  as  reported  by 
tiie  latter. 

That  ""ailroad  investment  may  be  as  secure  as  other  propeity, 
the  reasonable  rate  should  be  liberal  until  earnings  are  sufficiently 
large  for  a  fair  return  on  actual  expenditure.  The  average 
annual  surplus  earnings  credited  by  the  Union  Pacific  Company 
to  the  Oregon  Railway  &  Navigation  Company  for  the  three 
years  next  before  the  commencement  of  this  proceeding  was  ap- 
proximately |1,700  per  mile  of  road,  which  would  be  a  moderate 
investment  return  on  a  road  costing  not  more  than  $42,500  per 
mile.  Whether  the  si* "plus  earnings  of  the  leased  lines  would 
have  been  greater  operated  independently  of  the  Union  Pacific 
System  than  they  are  reported  to  have  been  as  a  part  of  it, 
is  matter  of  conjecture.  Whatever  the  fact  as  to  this  might  be, 
the  amount  which  the  Union  Pacific  System  undertook  to  pay 
for  the  use  of  the  leased  road  as  a  feeder  to  increase  the 
business  of  the  other  roads  of  the  system  can  hardly  be  accepted 
as  the  amount  which  the  leased  property  must  earn  and  the 
lessee  retain  before  any  reduction  of  this  grain  rate  will  be 
lawful. 

To  justify  the  reduction  petitioned  for  by  the  complainants, 
they  offered  to  prove  the  relatively  high  cost  of  producing 
wheat  in  comparison  with  its  market  value,  and  a  producer 
of  successive  large  crops  testified  that  the  cost  to  the  grower 
of  wheat,  ready  for  market,  at  the  railway  stations  was 
about  sixty  cents  a  bushel.      This  estimate  is  too  high  and 
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extravagant.  The  average  price  realized  at  the  railway  depots 
for  the  three  or  four  years  next  before  the  investigation  of  this 
complaint  was  forty-five  cents  a  bushel.  With  a  return  so  scant 
for  the  labor  and  expense  of  production  the  cost  of  transportation 
needs  to  be  as  moderate  as  may  be  consistent  with  justice  to  the 
carrier. 

One  stipulation  of  the  contract  between  the  Northern  Pacific 
Company  and  the  Union  Pacific  System  provided  for  a  division 
of  business  between  them  and  requires  the  company  or  system 
which  carries  traflSc  assigned  to  the  other  to  pay  one-half  the 
freight  charges  to  the  party  to  which  the  traflBc  belonged  and  to 
retain  the  other  one-half  for  the  transportation  service  rendered. 
This  stipulation  shows  that  the  parties  to  it,  the  defendants,  con- 
sidered one-half  of  the  rate  to  be  from  time  to  time  agreed  upon 
as  sufficient  compensation  for  the  transportation  or  movement  of 
freights  while  the  other  half,  nearly  12  cents  of  the  rate  in  ques- 
tion, would  be  surplus  or  balance  remaining  after  paying  oper- 
ating expenses  or  expense  of  transportation.  In  the  light  of  thia 
arrangement  in  connection  with  the  other  facts,  some  reduction 
is  warranted  in  the  Portland  rate  from  the  less  distant  and  more 
accessible  points  of  the  group  district 

The  petitioners  ask  for  a  reduction  in  the  Ritzville-Portland 
rate  to  16^  cents,  practically  to  one  cent  per  ton  per  mile,  which 
is  thought  to  be  lower  than  is  now  justifiable  in  view  of  the 
terminal  and  transfer  charges,  though  these  are  light.  In  con- 
sideration of  all  the  facts,  it  is  believed  that  the  reasonable  rate 
on  the  hundred  pounds  of  wheat  in  carloads  from  Ritzville, 
Washington,  to  Portland,  Oregon,  should  not  be  more  than 
twenty  cents.    A  reduction  will  be  ordered  accordingly. 
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A  L  ANSON  S.  PAGE,  CAD  WELL  B.  BENSON,  AND 
CHARLES  TREMAIN,  COMPLAINANTS,  F.  THE 
DELAWARE,  LACKAWANNA  &  WESTERN  RAIL- 
ROAD  COMPANY,  THE  NEW  YORK  CENTRAL 
&  HUDSON  RIVER  RAILROAD  COMPANY,  THE 
MICHIGAN  CENTRAL  RAILROAD  COMPANY,  DE- 
FENDANTS. 


Complaint  filed  March  8,  1898.— Answers  filed  March  24  to  April  11.  1893.— 
Depositions  filed  May  24,  1893.— Heard  May  25,  1898.— Briefs  filed  June 
7  to  September  8,  1893.— Decided  March  28,  1894. 


1.  Where  it  appears  that  a  complainant  has  invoked  the  aid  of  the  law  for 
the  purpose  of  securing  what  he,  with  the  acquiescence  of  the  carrier,  ha(i 
previously  obtained  in  apparent  contravention  of  the  law,  such  acquiescing 
carrier  will  not  be  held  entitled  to  plead  violations  of  the  law  by  complain- 
ant in  bar  of  a  decision  on  the  merits,  nor  will  the  individual  inteiests  of 
the  complainant  be  taken  into  consideration;  but  the  Commission  will  ex 
amine  the  evidence  and  make  such  report  thereon  as,  under  the  provisions 
of  the  law,  the  rights  of  other  shippers  and  the  public  generally  may  re- 
quire. If,  independently  of  any  action  or  interest  of  complainants,  the 
conduct  of  defendants  with  reference  to  the  transportation  which  is  the 
subject  of  the  proceeding  is  shown  by  the  evidence  to  be  unlawful,  it  is 
the  duty  of  the  Commission  to  execute  and  enforce  the  statutory  provi 
sions  applicable  thereto. 

3  Upon  consideration  of  the  great  reduction  which  has  taken  plnoe  in  the 
value  of  window  shades,  the  arbitrnry  increase  of  shade  classification  by 
the  carriers  during  the  progress  of  this  proceeding,  and  all  the  other  facts 
and  circumstances  herein  which  pertain  to  the  rights  of  shade  shi^tpcrs 
and  consignees  generally,  and  of  purchasers  of  that  article  of  household 
necessity, — 

Held,  That  the  classification  of  window  shades  as  first  class  in  the  Official  Classi- 
fication has  become  unjust,  and  that  the  legal  duty  of  defendants  to  so 
classify  traffic  and  fix  charges  thereon  that  the  burdens  of  transportation 
are  reasonably  and  justly  distributed  among  the  articles  they  carry,  re- 
quires them  to  reduce  their  classification  of  window  shades  to  the  class 
which,  under  the  Official  Classification,  is  now  applied  to  '*  window  hoi 
lands  and  shade  cloth,  plain,  uncut,  and  undecorated.** 
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John  D.  Kema/n^  for  complainants. 

Frank  Loomis^  for  New  York  Central  &  Hudson  River  Rail- 
road Company. 

Henry  Russel  and  Ashley  Pond^  for  Michigan  Central  Rail- 
road Company. 

C.  E,  GiUy  for  Delaware,  Lackawanna,  &  Western  Railroad 
Company. 

REPORT    AND    OPINION    OF   THE    COMMISSION. 

Veazey,  Commissioner : 

In  the  complaint  it  is  averred  that  the  complainants  are  co- 
partners doing  business  at  Minetto,  New  York,  under  the  co- 
partnership name  of  the  Minetto  Shade  Cloth  Company,  and 
are  engaged  in  the  manufacture,  sale,  and  shipment  of  the 
articles  hereinafter  mentioned ;  that  the  defendants  have  been 
and  are  railroad  corporations  engaged  as  common  carriers  in 
the  transportation  of  property,  by  the  lines  of  the  defendant, 
the  Lackawanna  Company,  between  Minetto  and  New  York 
City,  and  together  between  Minetto  and  Chicago  and  other 
western  points,  under  some  common  control,  management,  or 
arrangement  for  continuous  carriage  between  the  points  afore- 
said, so  that  each  of  the  defendants  constitutes  a  part  or  por- 
tion of  the  same  through  and  continuous  line  of  transportation, 
and  are  respectively  within  the  provisions  of  the  Act  to  regu- 
late commerce;  that  the  articles  in  respect  of  which  the  com- 
j)laint  is  made  consist  of  window  shades;  that  since  April  4, 
ls>>T,  the  defendants,  in  violation  of  said  act,  have  been  and 
are  guilty  of  unjust  discrimination  in  that  they  have  been  and 
are  in  the  habit  of  classifying  the  articles,  manufactured  and 
delivered  to  them  for  transportation  by  the  complainants,  in  a 
cla-.'-itication  which  is  unjust,  unreasonable,  and  relatively 
liigher  than  the  classification  of  other  similar  kinds  of  prop- 
erty and  merchandise  in  the  elements  of  value,  risk,  compact- 
nCvSS,  and  cost  of  service ;  that  as  a  result  of  such  unjust  and 
relatively  higher  classification  they  have  been  and  are  in  the 
habit  of  charging  other  persons  rates  much  lower  for  like  and 


15U  l^TSBSTAT£  COMMJfiBOE  0OMMI8SION   BEPOBTS. 

contemporaneoas  service,  nnder  substantially  similar  circum- 
stances and  conditions,  by  reason  of  the  unjustly  discriminat- 
ing lower  classification  made  by  the  defendants  of  the  goods 
and  merchandise  so  transported  for  such  other  persons;  and 
the  complainants  specify  the  wrongs  thus  in  general  terms 
charged,  and  further  allege  that,  by  reason  thereof,  defend- 
ants have  made  and  given,  and  do  make  and  give,  undue  and 
unreasonable  preferences  and  advantages  to  some  persons, 
firms,  companies,  and  corporations  in  transportation  over  their 
respective  lines,  and  have  subjected  and  do  subject  complain- 
ants thereby  to  undue  and  unreasonable  prejudice  and  disad- 
vantage; that  the  classification  complained  of  is  that  which 
places  window  shades  N.  O.  S.  boxed,  any  quantity,  in  the 
first  class ;  and  window  shades  plain,  undecorated,  mounted  on 
rollers,  boxed,  any  quantity,  in  the  second  class ;  and  that  to  be 
free  from  unjust  discrimination  all  window  shades  should  be  in 
the  third  class  for  less  than  carloads  and  in  the  fourth  class  for 
carloads;  and  the  complainants  make  appropriate  prayer  for 
relief. 

The  defendants  respectively  answer  the  complaint,  but  finally 
put  their  defense  in  their  brief  and  argument  upon  two  grounds : 
(1)  That  the  complainants,  by  intentional  and  persistent  misde- 
scription of  their  shipments,  and  by  violation  of  the  law  in  so 
doing,  preclude  themselves  from  applying  to  the  Commission  and 
asking  the  exercise  of  its  jurisdiction  upon  the  merits  of  the  con- 
troversy. (2)  That  the  classification  complained  of  is  not  unjust 
and  in  violation  of  che  statute. 

FACTS. 

1.  The  complainants  are  copartners,  doing  business  at 
Minetto,  New  York,  under  the  firm  name  and  style  of  "The 
Minetto  Shade  Cloth  Company,"  and  are  engaged  in  the  manu- 
facture and  sale  of  shade  cloth  and  of  window  shades,  decor- 
ated and  undecorated,  and  the  shipment  thereof  to  New  York 
City,  and  to  Chicago  and  other  western  points.  Their  estab- 
lishment is  located  about  one-half  a  mile  from  the  milroad 
track  at  Minetto,  a  point  about  four  miles  southeast  of  Oswego, 
N.  Y.     The  cars  for  the  shipment  of  complainants'  goods  are 
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bioaght  np  from  Syracase  in  the  local  freight  train,  switched 
to  the  siding  and  left  there  to  be  loaded.  The  complainants 
hanl  their  goods  to  the  cars.  Their  teamsters  give  the  ship- 
ping slips  to  a  tallyman  employed  by  the  Lackawanna  road 
who  tallies  the  goods  and  aids  the  teamsters  in  loading  the 
cars.  These  slips  or  receipts  are  made  out  in  duplicate  by  the 
complainants,  and  after  the  freight  has  been  checked  into  the 
cars,  they  are  signed  by  the  agent  of  the  defendant,  the  Lacka- 
wanna Company.  The  original  is  returned  to  the  complainants 
and  from  the  duplicate,  kept  by  the  railroad  company,  the  way 
bill  is  made.  The  initial  road  does  not  weigh  the  property  de- 
scribed in  the  receipts,  nor  does  it  make  any  examination  to  see 
if  the  package  contains  what  is  set  forth  in  the  receipts ;  but  it  is 
the  duty  of  its  agents  to  understand  the  classification  of  freight 
shipped  and  to  bill  the  goods  so  shipped  accordingly.  Trains 
made  up  in  Oswego  pick  up  these  cars  and  haul  them  to  Syracuse 
or  New  York  city. 

The  establishment  of  the  complainants  covers  two  or  three 
acres.  During  the  spring  and  summer  months  they  employ 
about  two  hundred  and  fifty  persons,  which  number  is  in- 
creased in  the  busier  seasons  of  fall  and  winter  to  about  four 
hundred. 

The  complainants  have  been  in  business  since  1879.  Prior 
to  1886,  they  manufactured  window  shading,  and  shade  cloth 
used  for  window  shades,  and  sold  it  entirely  by  the  yard  or  by 
the  piece.  Their  goods  were  known  as  the  Minetto  window 
shading  and  were  shipped  by  the  complainants  as  window 
hoUands.  In  1886,  the  complainants  commenced  decorating 
the  cloth  by  machinery,  cutting  it  up  into  shades,  placing 
tlicm  on  the  market,  and  shipping  them  in  pairs.  Prior  to 
tliat  time  the  decoration  had  all  been  done  by  hand.  The 
complainants  began  making  and  selling  mounted  shades,  ready 
for  hanging,  in  the  fall  of  1887.  This  was  then  a  new  article 
commercially.  They  continued  to  ship  the  incomplete  shades 
for  about  a  year  after  this ;  then  the  trade  began  calling  for  the 
completed  article,  and  their  shipments  of  shades  in  packages 
or  cases  grew  rapidly,  so  that  the  total  volume  of  their  con- 
signments now  amounts  to  something  like  four  hundred  car- 
loads a  year.    It  does  not  appear,  however,  that  a  majority  of 
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the  complainants'  shipments  are  in  carload  lots.  Some  indication 
of  the  proportion  of  carload  to  less  than  carload  quantities  shipped 
by  them  is  given  in  tables  hereinafter  set  forth ;  also  the  different 
sizes  of  packages  and  cases  which  they  use. 

Prior  to  1886,  when  shade  manufacture  was  conducted  entirely 
by  hand,  and  the  stamping  or  decoration  was  done  by  wood-block 
printing,  the  value  of  the  clieapest  grade  was  about  seventy-five 
cents  a  pair,  while  tlie  higher  grades  ranged  from  five  to  seven 
dollars  a  pair.  The  commercial  value  of  machine  decorated 
shades,  mounted  and  ready  to  put  up,  is  from  twenty-five  cents 
to  seventy-five  cents  a  pair.  The  old  hand-decorated  shade  was 
not  mounted.  The  complainants  admit  that  lowering  the  classi- 
fications, as  here  asked  for,  would  not  be  likely  to  increase  the 
number  or  the  tonnage  of  their  shipments.  They  do  not  prepay 
freight  charges  nor  do  they  make  allowances  therefor  in  settling 
with  their  customers. 

2.  Up  to  January  24, 1893,  the  complainants  described  ail  their 
shipments  of  shades  simply  as  "  window  hollands,"  except  when 
they  shipped  shades  in  pairs ;  in  that  case  the  shipment  was,  in 
continuation  of  the  old  practice,  billed  by  them  as  window  shades; 
and  the  complainants  still  bill  window  shades  under  that  name 
when  they  ship  them  in  pairs,  but  the  number  of  such  shipments 
is  very  small. 

The  carriers  have  established  inspection  bureaus  located  at 
junctions  or  transfer  stations  within  the  territory  covered  by  the 
''  Ofiicial  Classification."  The  revising  clerk  at  a  transfer  station 
gives  the  way  bill  to  an  inspector,  who  thereupon  examines  the 
contents  of  a  car  to  see  whether  they  differ  in  description,  either 
in  character  or  weight,  from  that  mentioned  in  the  way  bill 
When  there  is  no  difference  he  marks  the  way  bill  "O- 
K."  But  if  there  is  a  difference,  the  inspector  notes  the 
fact  on  the  way  bill  and  hands  it  over  to  the  revising  clerk 
who  makes  the  necessary  corrections  in  the  way  bill.  The 
expense  bill  of  the  delivering  carrier  shows  the  increase  of 
weight  or  correction  of  classification,  and  the  consignee  pays 
the  additional  charges.  When  necessary,  the  inspector  opens 
the  packages  in  order  to  make  an  exatnination  of  their  con- 
tents, and  also  re-weighs  some  or  all  the  packages  if  he  has 
reason   to  believe   that   the  weight  has   been   under-billed*     It 
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appears  from  a  statement  put  in  evidence  and  covering  the 
period  from  September  1,  1892,  to  February  28,  1893,  that 
about  ninety  per  cent  of  the  complainants'  shipments  were 
described  by  them  as  "  window  hollands,"  a  little  over  nine  per 
cent  as  "  mounted  window  hollands,"  and  less  than  one  per 
cent  as  "  window  shades."  Another  exhibit  in  testimony 
shows  that  very  many  shipments  by  complainants  were  de- 
scribed as  window  hollands,  when  in  fact  they  consisted  of 
window  shades.  If  the  complainants'  shipments  billed  as 
window  hollands  and  given  third-class  rating  had  been  billed 
as  window  shades,  they  would  have  taken  first-class 
rates. 

On  January  24,  1893,  the  agent  of  the  Lackawanna  Com- 
pany, under  instruction  from  the  Assistant  General  Freight 
Agent  of  that  company,  requested  the  complainants  to  discon 
tinue  the  practice  of  billing  window  shades  as  window  hollands. 
The  complainants  assured  him  that  the  request  would  be  com 
plied  with.  After  that  time  their  shipments  of  shades  were 
described  as  "  plain  mounted "  or  as  "  decorated  "  hollands,  a 
pencil  being  used  to  write  it  on  a  printed  shipping  slip  over  oi* 
through  the  words  "window  hollands,"  the  words  "plain 
mounted  "  or  "  decorated."  But  a  considerable  number  of  ship- 
ping slips,  or  tickets,  were  put  in  evidence  showing  that  this 
pencil  notation  had  been  omitted  by  complainant's  employees, 
after  the  date  above  mentioned ;  and  the  weights  of  some  of 
these  shipments  were  under-billed.  The  complainants  claim 
that  these  misdescriptions  were  the  result  of  oversight.  For 
two  days,  in  the  month  of  May,  1893,  the  12th  and  13th,  the 
complainants'  shipping  clerk  did,  as  instructed  by  complainant 
Benson,  describe  all  shade  shipments  as  "shades."  This  was  after 
the  taking  of  depositions  had  been  commenced  in  New  York 
City.  This  instruction  was  then  countermanded  by  the  complain- 
ants, and  the  description  of  the  shades  as  hollands  was  resumed. 
The  compljiinants  did  not  conceal  their  method  of  billing  shades 
as  window  hollands. 

3.  The  complainants  appear  to  have  relied  for  justification 
of  their  course  upon  the  following  grounds:  The  old  practice 
of  shipping  under  the  title  of  shades  only  when  the  shades 
were  sent  in  pairs;   the    statements  made  to  them  in  1887    by 
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the  agent  of  the  receiving  road,  and  in  1888  by  a  representa- 
tive of  the  ^'  Merchants'  Despatch,"  a  fast  freight  line  operated 
over  the  New  York  Central  System,  that  the  billing  of  shades 
as  window  hollands  would  not  be  improper ;  and  the  fact  that 
under  the  provisions  of  the  classification  goods  specified  simply 
as  ^^  window  hollands,"  without  any  specification  as  to  their  being 
plain,  uncut,  and  undecorated,  would  take  first-class  rates,  if  the 
receiving  road  insisted  upon  billing  exactly  in  accordance  witli 
the  terms  of  the  classification,  and,  therefore,  even  if  the  mean- 
ing of  the  classification  contended  for  by  the  defendants  should 
be  correct,  that  there  was  no  misdescription  upon  which  the  roads 
could  base  a  charge  of  fraudulent  billing.  The  defendant's  prin- 
cipal witness  (Mr.  Gill)  also  testified  that  a  shipment  billed  simply 
as  window  hollands  should,  under  the  classification,  take  first-clasg 
rates. 

When  the  Lackawanna  agent  stated  to  complainants  in  1887, 
that  the  billing  of  window  shades  as  hollands  would  not  be  in- 
correct, he  also  said  that  if  any  change  should  become  neces- 
sary the  complainants  would  be  advised.  In  1890,  the  agent 
of  that  road  notified  the  complainants  verbally  that  some  in- 
spectors of  the  railroads  in  the  west  said  that  they  (the  com- 
plainants) were  not  complying  with  the  classification,  bat  the 
complainants  declare  that  they  did  not  understand  this  to  be 
'^advice"  that  a  change  in  their  methods  was  necessary. 
Complainants'  practice  of  shipping  shades  as  hollands  has 
also  been  the  subject  of  conversations  held  at  different  times 
prior  to  1893  between  one  or  more  of  the  complainants  and  rep- 
resentatives of  the  carriers  in  New  York.  It  appears  from 
the  testimony  of  complainants'  shipping  clerk  (Suavely)  that 
an  order  for  window  shades  would  not  be  understood  to  call 
for  window  hollands,  nor  would  an  order  for  the  latter  com- 
modity be  taken  to  require  the  shipment  of  any  window  shades. 
Window  shades,  window  hollands,  and  shade  cloth  are  not 
synonymous  terms.  The  first  is  well  known  as  an  article  used 
in  house  furnishing;  the  other  terms  are  applied  to  material 
used  in  the  manufacture  of  shades.  There  is  no  ambiguity 
in  the  classification  of  these  articles.  As  will  api>ear  by  the 
statement  of  the  classification  hereinafter  contained,  a  shipper 
desiring  to   ascertain   rates    in    force  on   window  hollands  or 
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shade  cloth  would  have  no  difficulty  in  determining  from  the 
classification  in  force  thiat  window  hollands  and  shade  cloth, 
if  pliiin,  uncut,  and  undecorated,  take  third-class  rates,  and 
that  if  otherwise,  they  are  subject  to  first-class  charges.  So 
with  window  shades ;  if  plain  and  unmounted  they  would,  under 
Classification  No.  11,  be  in  the  second  class ;  otherwise  in  the 
first  class.  Complainants  have  described  their  shipments  of 
window  shades  as  window  hollands  for  the  evident  purpose  of 
thereby  obtaining  lower  rates  than  could  lawfully  have  been 
charged  if  the  proper  description  had  been  given ;  and,  except 
when  corrections  were  made  by  the  carriers'  inspection  bu- 
reaus, this  purpose  was  accomplished  by  the  acceptance  of  such 
shipments  as  window  hollands  by  the  receiving  road  and  the 
improper  billing  thereof  by  the  local  agent  at  third-class  in- 
stead of  first-class  rates.  It  is  indicated  by  the  evidence  that 
representatives  of  the  carriers  had  knowledge  of  complainants' 
l^ractice  of  billing  shades  as  hollands,  and  the  practice  finally  re- 
sulted in  the  remonstrance  on  the  part  of  the  carriers  on  January 
24,  1893.  There  is  no  showing  that  the  carriers  have  taken  steps 
to  prosecute  the  complainants  or  any  person  in  their  employ  for 
false  billing  or  false  report  of  weights  under  section  10  of  the 
Act  to  regulate  commerce. 

4.  The  defendants  are  common  carriers  engaged  in  the 
transportation  by  continuous  carriage  and  shipment  of  pass- 
enfrers  and  property  between  Minetto  and  New  York  City, 
and  Minetto  and  Chicago  and  other  western  points.  The  road 
of  the  Lackawanna  Company  connects  Minetto  with  New 
York  City,  passing  through  the  states  of  New  York,  Pennsyl- 
vania and  New  Jersey ;  the  Lackawanna  takes  on  the  freight 
at  Minetto,  and  carries  New  York  City  freight  direct  to  that 
point.  Freight  destined  west  of  BuflFalo  is  carried  by  it  to 
Syracuse,  N.  Y.,  thirty-one  miles  soutlieast  of  Minetto,  wherr^ 
it  is  delivered  to  the  New  York  Central  Company,  which  takes 
it  to  East  Bntfjilo,  N.  Y.,  and  from  there  it  is  transported  by 
the  ^fichigan  Central  to  Chicago  and  other  points.  The 
** Official  Classification"  is  in  use  on  the  defendant  lines,  and 
these  carriers  have  established  and  publislied  schedules  of 
rates  for  the  transportation  of  property  described  in  said 
classification. 
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6.  The  classification  made  by  the  "Official  Classification" 
Committee,  of  which  the  defendant  carriers  are  members,  on 
window  shades  and  plain  uncut  shade  cloth,  prior  to  1891,  was 
as  follows:  window  shades,  first-class;  shade-cloth,  third-class. 
In  1891,  the  complainants  asked  the  "Official  Classification" 
Committee  for  the  classification  which  they  petition  for  in  this 
case,  to  wit:  window  shades,  L.  C.  L.,  third-class;  C.  L., 
fourth-class.  The  request  was  refused.  But  the  committee 
did  then  adopt  the  classification  of  those  articles,  which  con- 
tinued in  effect  until  January  1,  1894,  viz:,  window  shades, 
boxed,  N.  O.  S.,  first-class,  L.  C.  L.  and  C.  L. ;  window  shades, 
plain,  undecorated,  mounted  on  rollers,  boxed,  second-class, 
L.  C.  L.  and  C.  L. ;  window  hollands  and  shade  cloth,  plain, 
uncut,  and  undecorated,  third-class,  L.  C.  L.  and  C.  L.  Official 
Classification  No.  11,  which  was  in  effect  at  the  time  this  pro- 
ceeding was  instituted,  classified  the  goods  involved  in  this  case 
as  follows: 


Dry  goods,  N.  O.  S.,  in  bales,  O.  R.  C.  or  in  boxes 

Dry  goods  as  follows:  Any  of  the  following  named 
articles  (and  remnants  thereof)  made  wholly  of  cotton, 
when  specific  name  of  articles  and  name  of  shipper  are 
plainly  marked  on  outside  of  packages  and  staled  in  ship 
ping  receipts  and  bill  of  lading  (marking  or  describin*: 
packages  as  containing  ** Cotton  Piece  Goods"  will  not 
be  sufficient),  viz.:  Awning  Stripes,  Calicos  (64  square 
and  under,  only);  Canton  or  Cotton  Flannels,  plain  or 
dyed  (not  figured);  Canvas;  Cheese  Cloth;  Corset  Jeans; 
Cottonades;  Cotton  Warp;  Cotton  Yarn;  Crash  (C;oiion). 
Domestic  Checks;  Stripes  (Hickory  Shirting  Stripes)  and 
Cheviots  (plain  or  napped  on  one  side);  Cotton  Duck; 
Denims;  Drills;  Domestic  Ginghams;  Glazed  Cambrics; 
Osnaburgs;  Sheetings,  bleached  and  brown;  Tickings; 
Window  IlollandH  and  Shade  Cloth,  plain,  uncut,  and  un- 
decorated; in  bales  O.  R.  C,  or  in  boxes. 

All  Dry  Goods,  except  the  articles  above  specifically 
named,  will  be  classed  as  "Dry  Goods,  N.  O.  S."  unless 
the  above  conditions  are  complied  with.  Any  package 
containing  articles  of  more  than  one  class  will  be  charged 
at  the  tarifif  rate  for  the  highest  classed  article  contained 
therein. 

Windoio  Shades,  N.  0.  S.  boxed 

Window  Shades,  plain,  uiid(C>  ated,  mounted  on  rollers, 
boxed 1 


L.  C.  Lt. 
1 


C.  L. 


8 


3 
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By  Official  Classification  No.  12,  effective  January  Ist,  1894, 
the  second-class  rating  for  plain  mounted  shades  was  abolished 
and  All  window  shades  were  again  placed  in  the  first-class. 

The  following  table  shows  the  classification  changes  that  have 
taken  place  in  window  shades,  shade  cloth,  and  window  hollands 
since  April  Ist,  1887 : 

Change»  in  Official  GUutRifications, 


COMMODITT  : 


Window  shades 

Window  shades 
N.  O.  a.  boxed 

Window  shades 
plain,  undecor- 
ated,  mounted 
on  rollers, 
boxed -- 

Window  shades 
boxed  

Shade  cloth 
boxed  

Shade  cloth 
N.  O.  S.,  boxed 

Shade  cloth, 
uncut  and  un- 
decoraled 

Window    hol- 
lands and  shade 
cloth,  plain,  un 
cut  and  undec- 
orated 


8 


8 

12 

1 

4 


8 


Datk  op 

Change. 

• 

3 
1 

April  1/87. 

Feb.  2,  '91. 

1 

Feb.  2,  '91. 

2 

Jan.  1,  '94. 

1 

April  1,  '87. 

1 

Aug.  15,  '88. 

1 

Feb.  18,  '89. 

3 

Feb.  2.  '91. 

3 

Discontinued  under  this  descrip- 
tion in  Classification  No.  8. 

Discontinued  under  this  descrip- 
tion in  No.  12. 


Discontinued  under  this  descrip- 
tion in  No.  12. 


Discontinued  under  this  descrip- 
tion in  No.  4. 

Discontinued  under  this  descrip- 
tion in  No.  5. 

Still  the  same  under  No.  12. 


Still  the  same  under  No.  12. 


The  following  class  rates  are  in  effect : 
Between  Minetto  and  Chicago, — 
Class       12        3        4        5        6 
Rates     60      52      40      28      24      20  (Oswego  rate.) 

Between  Minetto  and  New  York  City, — 

Class 12        3        4        5        6 

Rates     35      30      25      18      15      13  (Oswego  rate.) 

Between  New  York  City  and  Chicago, — 
Class       12        3        4        5        6 
Rates      75      65      50      36      30      25 

(Tliese  rates  between  New  York  and  Chicago  were  also  in 
eflFect  April  1,  1887.) 
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6.  The  classification  and  the  comparative  balk,  weight,  and  valne 
of  a  namber  of  articles  known  as  dry  goods  are  shown  in  the 
following  table : 


Artlolfi. 

SlM   Of 

Cnsv  or  Bale. 

Weight 

Con- 

Value. 

CaBOOr 

llale. 

^c^!? 

Weight 

value 

ClHIi- 

naiC-^U 

ChevloU 

lDx»>z3l 

ill 

tmcxao 

11 
11 

fflxmx29» 

i 

m 

i 

i 
1 

1 

DoHom. 
«i,l» 

s 

i 

HKDO 
LM8.00 

!!3.fll 

-.17  <a 

1 

i 
i 

ai.ia 

33.88 

S 
1 

la 

BilO 

acw. 

nckinjra- 

coliODBde 

s 

g"«« 

^ 

£S."°;:::.:::; 

SSfif" 

3 

nnui 

i 

Linen  ._ 

1 

7.  A.  very  frequent  shipment  by  the  complainants  is  a  box 
containing  one  dozen  complete  window  sbades,  and  nsnaily 
weighing  from  twenty  to  twenty-one  pounds.  The  JUinetto 
shades,  which  are  the  best  qnality,  will  weigh  twenty-three  or 
twenty-four  pounds,  and  if  they  are  seven-foot  shades,  the  box 
containing  one  dozen  will  weigh  twenty-five  pounds.  The  com- 
plainants also  ship  shades  in  what  they  coll  a  "  standard  case," 
containing  twenty-three  dozen  and  averaging,  in  weight,  four 
hundred  and  ninety-five  pounds,  and  in  value  $54.74.  A  table 
in  evidence  and  below  set  forth  shows  the  value  of  the  different 
grades  of  complainants^  shades,  their  weight,  bulk,  and  value 
when  packed  in  "  standard  cases,"  and  the  relative  cost  of  labor 
to  manufacture : 


mit    Bhouing 

3Wn(y  thrM  Oxen  Out  of  a\aiim. 

«<«., 

<t  a. 

BiMotOHe. 

Welfht 

1 

Valoe. 

1=  If 

II 

I 

«^.bj...... 

Avm«a« 

UB    - 

3''s* 

*Sjt 

Si  W' 

1 

i 

4IH 

•H.H 

w« 

y*- 

.j»!L 
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8.  The  classification  of  the  different  raw  materials,  used  in  the 
naanafacture  of  shades,  in  carloads  and  in  less  than  carloads,  is 
stated  in  a  table  put  in  evidence,  as  follows : 

Cloth 8d  Class  G.L.  8d  Class  L.  0.  L. 

8teel 6ib 

Paper 6ih 

Leml 5th 

Colors 5th  4th 

Iron  Castings 6th  4th 

Starch 6th  4th 

Clay 6th  4th 

Flour 6th  4th 

Lumber 6th 

Dyes  Aniline 4th  2d 

Dyes  Wood 5th                               '    8d 

Glue 5th  4th 

I4ai1s  and  Tacks 5th  4th 

Shade  Rollers 5th  8d 

Shade  Slats 6th  8d 

Comparison  with  classifications  11  and  12  show  some  variation 
from  the  foregoing  table  as  to  two  or  three  articles.  The  table  is, 
liowever,  correct  in  the  main. 

9.  There  are  thirty-five  different  colors  of  the  Minetto  shad- 
ing; 8  colors  in  Senecas  and  Ontarios ;  perhaps  12  colors  in 
the  shades  called  Hollands ;  and  about  6  colors  in  Felt.  The 
Felt  shade  is  paper.  These  colors  are  spread  over  the  entire 
shade,  and  are  put  on  before  the  cloth  is  cut  up.  The  decora- 
tion is  something  else.  About  forty  per  cent  of  the  complain, 
ants'  shade  cloth  is  decorated.  This  decoration  consists  of  a 
•lesign  printed,  or  stamped,  upon  the  shade  and  finished  in 
bronze,  and  is  done  by  machinery.  Only  a  few  shades,  less 
than  one  per  cent,  of  the  complainants'  manufacture,  are  dec- 
orated subsequent  to  the  cutting  of  the  shades,  the  decoration 
prior  to  the  cutting  being  the  single  print.  The  complainants 
have  ceased  altogether  from  decorating  shades  by  hand,  but 
some  other  manufacturers  still  continue  hand  decorations. 
There  are  four  grades  of  decoration,  called  respectively,  one 
print,  two  print,  three  print,  and  four  print  shades.  It  costs 
the  complainants  twenty  cents  a  dozen  for  one  print,  and 
twenty-five  cents  a  dozen  for  each  additional  print.  The  four 
prints  cost  ninety-five  cents  a  dozen.  Twenty  cent«  a  dozen 
for  decorating  would  cover  all  the  shades  made,  except  about 
one  per  cent.  The  Senecas  are  printed.  The  Ontarios  are 
finished  when  they  are  filled.  The  completed  shade  consists 
of  the  shade  cloth  cut  in  the  proper  length,  usually  six  feet  ip 
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length  by  thirty-eight  inches  in  width,  one  end  of  which  is  at- 
tached to  a  roller  by  tacks  and  the  •other  end  is  hemmed  up 
and  a  slat  run  in.  There  may  be  also  a  fringe  attached  to  the 
bottom  of  the  shade.  The  roller  also  has  brackets  fastened  to 
the  ends.  Tlie  market  price  of  this  finished  shade  is  from  $1.50 
to  about  $3.00  per  dozen.  About  seventy  per  cent  of  the  wood 
used  by  the  complainants  in  the  manufacture  of  their  shades 
comes  by  water  from  Michigan,  Wisconsin,  and  Canada. 

The  largest  number  of  shades  are  sold  from  the  lower  grades,  as 
is  shown  by  the  following  statement  in  evidence : 

Per  Cent  of  Shades  Made  by  t/ie  Minetto  Shade  Company  from  September  lei  to 

March  1st,  189$. 

Minetto \^.1% 

Seneca 16  4ji 

Ontario ZA.^% 

Hollnnd 1^.2% 

Felt U.%% 

99. 7j^ 

And  the  following  shows  the  average  weight  of  Cloth  and  of 
Rollers : 

Chih.  Rdlere. 

Minetto 1.200  yards           635  520 

Seneca 1,200     "               623  520 

Ontario 1,200     •*               614  520 

Holland 1.200     "               478  620 

Fells 1,200     "               416  620 

Average 533  520 

Window  hollands,  or  shade  cloth,  the  principal  constituent 
of  the  window  shade,  is  made  from  a  looselv  woven  cotton  fabric 
obtained  from  New  England  mills.  That  used  by  the  complain- 
ants is  sent  in  bales  to  a  bleachery  at  Norwalk,  Conn.,  where  the 
bleaching  is  done.  Complainants'  iirst  grade  of  shading  is  also 
filled  with  clay  and  flour  at  Norwalk,  but  the  lower  grades  are, 
except  bleaching,  treated  at  Minetto. 

10.  The  standard  commercial  package  of  window  hollands,  or 
shade  cloth,  as  manufactured  and  sold  by  the  complainants,  is  a 
case  of  1,200  yards  and  weighing,  with  the  box  containing  it, 
from  41G  to  635  pounds,  the  box  measuring  25x25x42  inches. 
The  value  of  the  contents  ranges  according  to  quality  from 
$48.00  to  $144.00.  This  case  liolds  twenty  pieces  of  hollands, 
containing  sixty  yards  in  each  piece.  This  shade  cloth,  or 
hollands,  constitutes  about  ten  per  cent  of  the  totaJ  shipments  of 
the  complainants. 
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Taking  the  Minetto  shade  for  illustration,  a  case  of  hoUands 
measuring  25x25x42,  weighing  635  pounds,  and  having  a  mar- 
ket value  of  $144.00,  will  with  the  other  materials  added,  when 
made  into  complete  shades,  more  than  fill  two  cases  with  Min- 
etto shades,  each  case  containing  23  dozen  shades,  measuring 
20Jx25^x42^  inches,  weighing  538  pounds,  and  having  a  mar- 
ket value  of  $69.00 ;  and  the  two  cases  together  weigh  1,076 
pounds,  and  are  worth  $138.  On  the  basis  of  50  dozen 
shades  from  each  case  of  hollands  the  shades  made  from  a 
case  of  hollands  worth  $144.00  would,  at  complainants'  stated 
price  of  $3.00  per  dozen,  be  worth  $150.  Under  this  calcula- 
tion only  $0.00,  or  12  cents  per  dozen,  remains  to  cover  the 
^alue  of  rollers,  slats,  attachments,  and  some  labor.  While 
this  margin  may  possibly  be  sufficient,  the  inference  is  rather 
plain  that  placing  the  value  of  the  case  of  hollands  at  $144.00 

• 

^  probably  an  overstatement,  and  that  it  is  likely  to  be  some- 
where between  that  figure  and  $132.00;  the  value  stated  in  the 
testimony  for  the  defense. 

It  is  clear,  however,  that  of  two  cases,  one  containing  hol- 
Ms  or  shade  cloth  and  the  other  finished  shades,  both  being 
of  similar  bulk  and  weight,  the  case  containing  the  shades  has 
fes  market  value ;  and  that  complainants'  standard  case  of 
*^iix25Jx42}  inches,  filled  with  Minetto  shades,  is  worth  only 
*l'Out  half  as  much  as  a  case  of  window  hollands  or  shade 
clotli  measuring  25x25x42  inches.  The  average  weight  of  a 
^^  of  complainants'  shades  is  495  pounds  and  the  average 
^ti;:ht  of  the  shade  cloth  case  is  about  533  pounds,  a  difference 
of  only  38  pound.<. 

U.  Complainants  employ  at  least  three  sizes  of  cases  in 
^hicli  to  ship  shades  : 

Tiie  one  dozen  case,  measuring  6x7x44  inches  and  weighing 
2^'  to  25  pounds. 

The  ten  dozen  case  measuring  12x15x42  inches  and  weighing 
^^mt  200  pounds. 

The  twenty-three  dozen  case  measuring  20^x25^x42  inches  and 
^^ij:hing  an  average  of  495  pounds. 

The  following  table,  put  in  evidence  by  the  defense,  shows  the 
^^ight  and   sizes  and   the  number  of  these  shipments  for  six 
oionths : 
11 
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Usin^  the  month  of  November,  1892,  for  illustration,  the  num- 
ber of  cases  shipped  by  complainants  weio;hing  25  pounds  or  less 
was  l,74r6 ;  the  number  weighing  from  25  pounds  to  200  pounds 
was  225;  and  the  number  of  those  weighing  more  than  200 
pounds  was  439.  In  the  other  months  the  proportion  of  25- 
pound  shipments  was  much  greater. 

12.  The  roads  have  more  weight  to  carry  when  shades  are 
shipped  in  one  dozen  packages  than  they  would  have  in  trans- 
porting the  same  number  of  shades  packed  in  a  23-dozen  case.  It 
is  estimated  that  23  of  the  one  dozen  packages  will  exceed  the 
23-dozen  case  in  weight  by  from  70  to  80  pounds.  But  when 
the  smaller  cases  are  shipped  to  different  consignees  there  must 
be  as  many  different  sets  of  bills  and  as  many  deliveries ;  while 
with  the  large  cases  there  is  less  handling,  but  one  billing  and 
one  delivery.  As  hereinbefore  mentioned,  the  complainants 
practically  do  their  own  loading.  The  "  Official  Classification  " 
contains  a  rule  (subdivision  B  of  rule  16)  which  reads  as  follows: 
''Ho  single  package  or  small  lot  of  freight  of  one  class,  classified 
Ist-class  or  lower,  will  be  taken  at  less  than  100  lbs.  at  the  class 
to  which  it  belongs." 

13.  No  carload  rating  is  allowed  in  the  ^^  Official  Classifica- 
tion" for  articles  of  dry  goods.  Between  Nov.  1,  1892,  and 
Feb.  25,  1893,  the  number  of  carloads  of  20,000  lbs.  or  more, 
shipped  by  complainants,  was  nineteen.  The  total  weight  of 
these  shipments  amounted  to  502,400  pounds.  For  the  same 
period  complainants'  total  shipments  were  2,218,080  pounds. 
It  is  claimed  for  the  defense  that  a  carload  classification  for 
window  shades  would  result  in  driving  small  manufacturers 
from  the  business  and  centralize  the  trade  in  the  hands  of  the 
'iirger  manufacturers.  Beyond  this,  and  the  fact  that  a  firm  in 
Meriden,  Conn.,  had  applied  for  a  reduction  of  the  classifica- 
tion, including  a  carload  rate,  and  been  refused,  there  is  no  evi- 
dence sufficient  to  constitute  the  basis  of  a  finding  upon  this 

point. 

14.  Complainants'  principal  competitors  in  the  manufacture 
and  sale  of  shades  are  located  in  New  York ;  Oswego,  N.  Y. ; 
Chicago,  HI. ;  St.  Paul  and  Minneapolis ;  Meriden,  Conn. ; 
Providence,  R.  I. ;  Jersey  City,  N.  J.  There  are  also  Hand 
Manufactories  in  Chicago,  St.  Louis,  Cincinnati,  and  Cleveland. 


L6db  INTERSTATB   OOMMEBOB   COMMISSION   BSP0BT8. 

A  reduction  of  the  less  than  carload  classification  on  shades 
would  confer  equal  benefit  upon  complainants'  competitors  in 
the  east  in  reacliing  the  Chicago  market,  and  such  reduction 
will  also  give  cheaper  rates  to  New  York  and  other  eastern 
points  to  shade  manufacturers  at  Chicago  and  other  points  in  the 
West. 

Upon  the  point  as  to  whether  a  reduction  of  the  classifica- 
tion of  shades  to  that  of  hoUands  and  shade  cloth  would  injure 
the  business  of  the  western  manufacturer,  the  evidence  shows 
that  he  is  not  obliged  to  purchase  any  raw  materials  in  the  east, 
except  hollands  or  shade  cloth,  wliich  he  can  also  obtain  from 
points  in  the  south.  The  complainants,  located  at  an  interior 
point  in  the  state  of  New  York,  must  bring  all  the  raw  material 
used  in  their  manufactory  by  boat  to  Oswego,  or  rail  to  Minetto. 
The  Chicago  manufacturer  has  the  same  and  apparently  even 
greater  advantages  in  the  matter  of  transportation  of  raw  mate- 
rials, except  hollands  or  shade  cloth,  both  in  respect  of  distance 
from  points  of  supply  and  of  rates  of  freight.  The  Chicago 
manufactory  is,  moreover,  located  at  the  complainants'  principal 
point  of  distribution,  and  also  competes  for  the  sale  of  shades  at 
various  points  west  of  Buffalo. 

15.  Manufactured  goods  are,  as  a  rule,  classified  higher 
than  the  raw  materials  out  of  which  they  are  made,  because 
generally  the  process  of  manufacture  converts  the  raw  materials 
into  less  weight,  and  increases  the  bulk  and  value.  But  the 
condition  of  the  manufacturing  industry  and  the  competition 
of  different  producing  markets  are  also  matters  which  have 
considerable  weight  with  the  Classification  Committee.  The 
classification  principle  of  a  higher  class  for  the  finished  article 
than  for  the  raw  material  of  wliich  it  is  composed  has,  how- 
ever, certain  exceptions.  For  instance,  woolen  cloth  is  in  the 
first  class  and  is  still  in  the  first  class  when  converted  into 
woolen  clothing,  although  the  process  of  manufacture  greatly 
enhances  the  value  and  possibly  increases  the  bulk.  Again, 
some  of  the  ingredients  used  in  the  manufacture  of  soap  are 
worth  considerably  more  than  the  soap  itself ;  but  soap  is  in 
the  fourth  class,  L.  C.  L.,  and  the  sixth  class,  C.  L.,  while  some 
of  the  ingredients  used  in  the  production  of  soap  take  higliei 
rating. 
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CONCLUSIONS. 
The  Preliminary  Question, 

We  have  first  to   determine  what  eflFect  the  complainants' 
admitted   practice   of  sliipping   shades   as  hollands   shall   have 
upon   our  action    in    this   case.     The   classification   as   regards 
these  two  articles  was  and  is  in  no  wise  ambiguous,  and  we 
find  that  complainants  did    persist  in  designating  their  shade 
shipments  as  hollands  with  a  view  of  securing  third  instead  of 
first  class   rates  thereon.     We  are   not   moved   from   this  con- 
clusion  by   the  fact    that  complainants  did   not  prepay  ship- 
ments nor  allow  for  freight  charges  in  settling  with  their  cus- 
tomers.    That  freight  charges  enter  largely  into  all  or  nearly 
all    commercial    transactions    involving    the    transportation    of 
property,  is  too  well  known  to  require  discussion.     That  they 
do  enter    into  complainants'   calculations    is  demonstrated  by 
iheir  having  brought  this  case  and  having  at  various  times  re^ 
quested  the  classification  committee  to  change  the  rating  on 
window  shades.     Moreover,  if  we  are  to  regard  them  as  hav- 
ing no  interest  in  the  amount  of  freight  charged  upon  their 
Bliipments,  then  we  must  look  upon  their  attitude  in  insisting 
upon  describing    shades    as    hollands    for    transportation   pur- 
poses, while    they   regard    shades    and    hollands    as    different 
articles  in   dealing   with   their  customers,   as   absurd.     Such   a 
^iew  is  therefore  altogether  untenable.      Complainants  admit 
that  the   reductions  asked   for  in   the   complaint   will   not   be 
likely  to   increase   the  number   of   their  shipments   or  add  to 
their  shipping  tonnage.     We  think  this  is  explained,  in  part  at 
leaet,  by  the  fact  that  under  their  practice  of  shipping  shades 
a8  hollands  their  business  has  become  adjusted  to  a  third  class 
fating  on   shades,  and   that,   so  far  as  complainants  are  con- 
cerned, the  granting  of  a  third  class  rating  as  prayed  for  here 
^1  merely  enable  them   to  maintain  that  adjustment.     Com- 
plainants' motive  in  endeavoring  to  secure  a  third  class  rating 
^or  shades  as  far  back  as  1890  and  since  must  have  been  with 
a  view  of  changing  their  practice  of  describing  shades  as  hol- 
lands without  submitting  to  higher  rates.     We  think  they  were 
keenly  alive  to  the  impropriety  of  shipping  shades  under  the 
name  of    hollands;    otherwise  their  efforts   would   have  been 
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directed  towards  securing  such  a  reduction  in  the  classification  as 
would  place  all  boUands,  decorated  or  nndecorated,  cut  or  uncut, 
in  the  third  class. 

We  are  also  forced  by  the  facts  in  this  case  to  find  that  com- 
plainants' practice  in  misdescribing  their  shade  shipments  as 
window  boUands  would  have  availed  them  nothing  if  the  agent 
of  the  receiving  road  had  correctly  applied  first  class  charges  to 
shipments  described  simply  as  "  window  hollands."  Billing  and 
carrying  such  shipments  at  third  class  rates  was  not  warranted 
by  the  classification,  which  did  and  does  limit  third  class  rating 
for  window  hollands  and  shade  cloth  to  such  as  are  plain,  uncut, 
and  undecorated.  This  method  of  billing  and  forwarding  com- 
plainants' shades  as  window  hollands  under  third  class  rates 
was  practically  acquiesced  in  by  the  defendants  during  a  period 
of  years.  Moreover,  complainants  did  not  attempt  to  conceal 
their  practice  of  thus  describing  goods  offered  for  carriage  to 
the  defendants.  It  was  known  to  a  local  agent  of  the  receiving 
road ;  it  was  known  to  a  representative  of  the  ^^  Merchants' 
Despatch,"  a  freight  line  operating  over  the  New  York  Central 
system ;  it  was  known  to  freight  inspectors  in  the  service  of  the 
Carrier's  Inspection  Bureau  as  far  back  as  1890;  it  was  the 
subject  of  conversation  at  different  times  during  recent  years 
between  a  member  of  the  complaining  firm  and  officers  con 
nected  with  the  committee  charged  by  the  carriers  with  duties 
pertaining  to  classification ;  it  was  presumably  a  matter  of 
some  notoriety,  and  the  subject  of  more  or  less  frequent  consid- 
eration by  the  carriers'  representatives.  We  find,  further,  that 
the  receiving  carrier,  if  not  the  others,  was  chargeable  with 
knowledge  of  this  practice  of  its  agent  in  erroneously  billing  this 
freight,  described  simply  as  "  window  hollands,"  at  third  class 
rates. 

The  amendment  of  March  2,  1889,  subjecting  shippers,  as 
well  as  individuals  in  railroad  service,  to  fine  and  imprison- 
ment for  the  offense  of  false  billing,  false  classification,  false 
weighing,  or  false  report  of  weight,  or  any  other  devioe  or 
means  by  which  unjust  discrimination  may  be  secured,  was 
designed  to  protect  carriers  as  well  as  innocent  shippers. 
The  absence  of  that  provision  against  shippers  was  made  the 
basis  of  vehement  protests  by  carriers  in  every  section  of  the 
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conntry,  and  its  passage  was  hailed  as  a  just  recognition  by 
Congress  of  the  right  of  carriers  to  be  protected  from  the 
fraudulent  acts  of   their  customers.     But  notwithstanding  the 
presence  of  this  provision  in   the  statute,   carriers  and  their 
representatives    have    almost    invariably    withheld    from    the 
prosecuting    officers    of    the    Government    the    evidence    of 
violations  by  shippers  which  they  alone  could  furnish.    They 
have  seemed  to  prefer  that  the  people  should  regard  them  as 
accomplices    in    the    illegal    transactions    rather    than    as    the 
victims  of   law-breaking  shippers,  and  even  when  called  upon 
to  testify  before  a  grand  jury,  many  railway  officials  have  de- 
liberately assumed  the  role  before  the  public  of  participants  in 
the  oflFense,  by  refusing  to  give  evidence  concerning  alleged  vio- 
lations of  the  law  on  the  ground  that  their  testimony  might 
tend  to  criminate  themselves.     These  considerations,  pertinent 
in  a    general    sense,   may  or    may  not    be  applicable  to  the 
attitude  of    the  defendants  with  reference   to  the  continued 
misdescription   and   improper   rating   of  complainants'   freight. 
Upon  this  point  we  go  no  farther  than  to  say  that  the  carriers^ 
have  shown  great  lack  of  vigilance.     Apart  from  being  able  to 
invoke  the  whole  power  of  the  law  and  the  aid  of  the  prose- 
cuting officers  of  the  Government,  the  exercise  of  ordinary  care 
on   their   part  in   the   reception   and   billing  of    complainants' 
freight  would  have  rendered  it  impossible  for  complainants  to 
derive  any  advantage  from   the  misdescription  in  which  they 
indulged. 

It  is  not  within  our  province  to  adjudicate  whether  any  per- 
son has  or  has  not  so  demeaned  himself  as  to  violate  the  penal 
provisions  of  the  Act  to  regulate  commerce;  that  is  matter 
for  determination  by  a  court  of  competent  jurisdiction  in  a 
proceeding  where  the  accused  may  avail  himself  of  his  con- 
stitutional right  of  trial  by  jury,  and  nothing  said  herein 
should  be  construed  as  assuming  to  decide  any  such  question. 
But  this  Commission  has  authority  to  determine  what  effect 
the  admitted  or  proven  acts  of  parties  shall  have  upon  the 
standing  of  such  parties  in  cases  before  it.  We  took  this  view 
in  the  case  of  Ottinger,  a  ticket  broker  {Ottinger  v.  Southern 
Pac.  B.  Co.  1  Inters.  Com.  Eep.  607,  1  I.  C.  C.  Eep.  144) ; 
and   in    the  case  of    Slater,  a  disappointed    applicant  for  an 
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annual  pass  {Slater  v.  Northern  Pac.  R.  Co.  2  Inters.  Cora. 
Rep.  2rt3,  2  I.  C.  C.  Rep.  359).  The  Commission  refused  to 
entertain  the  complaint  of  the  ticket  broker,  and  declined  to 
assist  complainant  Slater  in  retaliating  upon  the  carrier 
for  revoking  his  annual  pass;  but  the  Commission  did,  never- 
theless, for  the  guidance  of  the  carrier  and  in  the  interest  of 
the  general  traveling  public,  consider  and  rule  upon  the 
question  presented  by  the  facts  in  that  case.  We  think  this 
indicates  the  rule  which  should  be  followed  in  this  case: 
Where  it  appears  that  a  complainant  has  invoked  the  aid  of 
tlie  law  for  the  purpose  of  securing  what  he,  with  the  acquies- 
cence of  the  carrier,  had  previously  obtained  in  apparent 
contravention  of  the  law,  such  acquiescing  carrier  will  not  be 
held  entitled  to  plead  violations  of  the  law  by  complainant  in 
bar  of  a  decision  on  the  merits,  nor  will  the  individual  interests 
of  the  complainant  be  taken  into  consideration ;  but  the  Com- 
mission will  examine  the  evidence  and  make  such  report  thereon 
as,  under  the  provisions  of  the  law,  the  rights  of  other  ship- 
pers and  the  public  generally  may  require.  If,  independently 
of  any  action  or  interest  of  complainants,  the  conduct  of  de- 
fendants with  reference  to  the  transportation  which  is  the  sub- 
ject of  the  proceeding  is  shown  by  the  evidence  to  be  unlawful, 
it  is  our  duty  to  execute  and  enforce  the  statutory  provisions 
applicable  thereto. 

Decision  on  the  Merits, 

Prior  to  February  2,  1891,  all  window  shades  were  in  the 
first  class  of  the  Ofiicial  Classification.  At  that  date  the 
carriers  determined  that  plain  mounted  shades  were  entitled 
to  a  lower  classification  and  placed  them  in  the  second  class, 
leaving  all  other  kinds  of  shades  in  class  1.  This  first  and 
second  class  rating  for  window  shades  remained  undisturbed 
by  the  carriers  until  January  1st  of  the  present  year,  when 
they  abolished  the  second  class  rating  for  plain  mounted 
shades,  and  returned  to  the  practice  in  force  prior  to  Feb- 
ruary, 1891,  of  charging  first  class  rates  on  all  window  shades. 
The  defendants  participated  in  this  action,  and  the  new 
classification  is  in  force  upon   their  roads.     The  action  of  tlie 


ALAN80N  8.  PAGE  V.  D.  L.  <fe  W.  B.  B.  CX).,  ET  AL.  169 

carriers,  in  so  far  as  it  resulted  in  consolidating  the  classifica- 
tion of  window  shades  into  one  class,  should  be  approved. 
Under  Classification  No.  11,  in  force  prior  to  January  1,  1894, 
while  plain  mounted  shades  were  given  second  class  rates, 
the  unmounted  or  otherwise  unfinished  article,  so  long  as  it 
came  properly  under  the  designation  of  window  shade,  was 
chargeable  at  first-class  rates — more  than  the  plain,  finished 
article.  Again,  the  above  findings  indicate  that  through  the 
employment  of  machinery  in  shade  decoration  the  difference 
in  value  between  nine  tenths  of  the  decorated  shades  and 
those  which  are  left  plain,  without  any  decoration,  is  only 
20  cents  a  dozen.  For  the  purposes  of  transportation  rating 
this  difference,  or  any  approximate  sum,  is  trifling,  and  the 
carriers  were  not  justified  in  placing  plain  and  machine  decor- 
ated shades  in  different  classes.  On  both  of  these  grounds, 
tlierefore,  the  action  of  the  carriers  in  putting  all  shades  in  a 
single  class  is  to  be  commended.  But  we  have  searched  the 
evidence  in  vain  to  find  any  justification  for  the  carriers' 
course  in  placing  all  shades  in  the  first  instead  of  a  lower 
class.  We  think  that  in  this  respect  their  action  was  arbitrary, 
and  that  the  facts  point  to  the  necessity  of  a  reduction  rather 
than  an  increase  in  the  rating  of  this  article  for  transportation 
j)urj)oses.  The  evidence  is  undisputed  that  economies  intro- 
duced in  the  manufacture  of  window  shades  since  1887  have 
reduced  the  value  of  the  cheaper  grades  fully  two  thirds  and 
effected  a  still  more  marked  decrease  in  the  value  of  the 
higher  grades.  This  extraordinary  reduction  of  values  carries 
with  it  a  corresponding  diminution  in  the  risk  which  carriers 
assume  in  contracting  to  safely  transport  the  freight  to 
destination. 

All  of  the  materials  used  in  shade  making  are,  as  shown  in 
the  eighth  finding,  classified  by  the  carriers  in  the  third  class 
or  lower,  with  the  single  exception  of  a  second  class  rating  for 
less  than  carload  shipments  of  aniline  dyes;  but  these  dyes 
are  in  the  fourth  class  when  shipped  in  carloads.  Curtain 
fringe,  in  the  first  class,  might  be  regarded  as  another  excep- 
tion, but  it  is  only  attached  to  the  better  grades,  and  those 
constitute  but  a  small  proportion  of  the  volume  of  shade  traflic. 
The   value   of  the  roller,  slat,  and  fixtures,  and  cost  of    labor 
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required  to  manufacture,  are  insignificant  in  comparison  witli 
the  value  of  the  cloth  or  hoUands  which  form  the  body  of  the 
shade.  The  excess  in  value  of  this  single  article  over  the  com- 
bined value  of  all  other  material  used  in  the  construction  of  a 
complete  window  shade  is  so  great  that  of  two  cases  similar 
in  bulk  and  weight,  one  containing  plain  window  hollands  and 
the  other  complete  shades,  the  case  containing  hollands  has,  as 
shown  in  the  tenth  finding,  very  much  greater,  and  sometimes 
double,  market  value.  Yet  the  carriers  have  carried  for  several 
years  and  still  continue  to  carry,  plain  cloth  or  hollands  at  third 
class  rates,  and  it  must  be  presumed  that  such  rating  for  the  cloth 
or  hollands  is  neither  unreasonably  low  nor  unprofitable  to  the 
carriers.  Moreover,  practically  all  tlie  other  materials  used  in  the 
production  of  shades  are  transported  by  them  at  the  same  or  lower 
rates. 

As  to  the  volume  of  shade  traffic  offered  for  transportation, 
we  have  it  on  defendants'  own  showing,  by  the  table  in  the 
eleventh  finding,  that  complainants'  shipments  amounted  to 
cunsiJcrably  more  than  two  and  a  half  million  pounds  during 
a  period  of  six  months  in  1892-93,  and  there  is  no  proof  or  sug- 
gestion that  the  complainants  have  anything  like  a  monopoly  of 
the  manufacture  of  shades.  They  are  large  producers ;  but  the 
manufacturers  at  New  York,  Oswego,  Meriden,  Providence,  and 
Jersey  City,  in  the  east,  and  at  Chicago,  St.  Paul,  and  perhaps  at 
other  points  in  the  west,  also  produce  largely,  and  actively  com- 
pete for  the  trade  of  vaiious  markets  reached  by  the  defendant 
and  other  lines. 

In  the  elements  of  bulk,  weight,  and  value,  several  of  the 
<lry-good8  articles  described  in  the  table  set  out  in  the  sixth 
finding  as  taking  third  class  rates  have  greater  similarity  to 
a  23-dozen  case  of  finished  shades  than  exists  between  such 
a  case  of  shades  and  th6  first-class  articles  mentioned  in  that 
table.  There  is,  however,  little  analogy  in  uses  or  character 
between  window  shades  and  the  dry-goods  articles  referred  to. 
With  the  exception  of  lace  curtains,  these  articles  are  dry- 
goods  in  the  piece ;  and  lace  curtains  are  in  the  category  of 
oriiMinontal  house  furnishings,  while  the  window  shade  is 
regarded  as  a  household  necessity.  But  the  fact  that  both 
shades  and  lace  curtains  are  in  the  first  class,  the  latter  many 
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times  more  valnable,  is  an  element  to  be  noted,  though  against 
this  it  must  be  considered  that  many  incongruities  are  unavoid- 
able when  the  carriers  undertake,  as  they  do  by  the  Official  Classi- 
fication, to  divide  the  great  mass  of  freight  articles  into  practically 
six  classes  ;  and  the  desirability  of  simplicity  in  the  classification 
is  a  feature  which  should  not  be  overlooked.  The  items  of  sim- 
ilar bulk  and  weight,  less  value  and  risk  of  carriage,  and  import- 
ant volume  of  traffic,  are  all  in  the  direction  of  giving  to  win- 
dow shades  a  classification  as  low  as  that  which  is  provided  for 
window  hoUands. 

So  far,  we  have  considered  this  question  without  reference 
to  the  rates  themselves.  Bates  between  New  York  and  Chi- 
cago constitute  the  basis  upon  which  rates  to  other  points 
in  eastern  territory  are  adjusted.  These  rates  between  New 
York  and  Chicago  are  to-day  exactly  what  they  were  on  April 
1,  1887,  to  wit:  75,  65,  50,  35,  30,  and  25  cents  respectively, 
on  the  classes  1  to  6,  inclusive.  Thus,  while  through  econ- 
omy in  manufacture  the  value  of  shades  has  been  enormously 
reduced  since  April,  1887,  as  herein  shown,  the  rate  between 
the  points  named  remains  the  same,  that  is,  the  first  class 
rate  of  75  cents  per  hundred  pounds.  This  fact,  standing 
alone,  would  perhaps  indicate  little,  for  the  introduction  of 
great  economies  in  manufacture  has  been  common  to  very 
many  articles  of  commerce;  but  it  becomes  matter  of  some 
significance  when  considered  in  connection  with  the  other 
facts  that  the  relation  in  point  of  value  of  window  shades 
and  window  hollands,  the  constituent  commodity,  has  been 
reversed  in  the  intervening  time,  so  that  now  a  similar  case 
of  the  latter  is  the  more  valuable  commodity,  and  that  since 
1SS7  the  carriers  have  reduced  the  classification  of  hollands 
to  third  class,  while  they  have  recently  raised  the  classifica- 
tion of  plain  shades  to  first  class,  where  other  shades  have  been 
continuously. 

In  comparing  window  shades  and  hollands  for  the  purposes 
of  this  case,  we  have  based  our  considerations  upon  the 
1,200-yard  case  of  hollands  and  a  case  of  similar  size  contain- 
ing shades.  But  finished  shades  are  frequently  shipped  in 
smaller  packages,  many  of  which  contain  only  one  dozen 
shades.      If  a  shipment   consisting   of   one  dozen   shades  and 
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weighing  not  above  25  pounds  were  charged  for  carriage  by 
defendants  at  one  fourth  of  the  hundred  pound  rate,  this 
would  be  a  very  material  element  in  this  case.  But  this  is 
not  the  fact.  A  25-pound  shipment  pays  as  much  as  a 
hundred  pound  shipment;  and  so  does  a  shipment  weighing 
75  pounds.  This,  we  think,  aflFords  the  carriers  a  suflScient 
margin  for  any  extra  expense  involved  in  billing,  handling, 
and  delivering  consignments  of  less  than  one  hundred  pounds. 
A  case  similar  in  size  to  that  which  holds  1,200  yards  of 
hollands  holds  about  23  dozen  shades.  If  these  shades  should 
be  sent  in  23  different  packages  to  one  consignee,  it  is  possible 
that  their  transportation  would  involve  some  additional  labor 
and  time  in  handling  than  is  involved  in  the  transportation 
of  a  23-dozen  case  of  shades.  But  we  are  not  altogether 
assured  of  this ;  the  comparatively  light  25-pound  package  may 
be  easily  and  quickly  handled,  while  a  case  weighing  approxi- 
mately 500  pounds  is  a  heavy  and  cumbersome  article.  It 
should  also  be  noted  in  this  connection  that  the  carriers,  who 
make  the  classification,  have  not  attempted  to  prescribe 
different  classes  for  different  sizes  of  packages  containing 
either  window  shades  or  hollands.  Any  quantity  of  shades 
can  be  shipped  at  first  class  rates  and  any  quantity  of  plain, 
uncut  hollands  at  third  class  rates.  It  may  be  that  hollands 
are  very  seldom  shipped  in  small  packages,  while  shades 
frequently  are  so  shipped.  But  considering  the  rule  of 
charging  for  one  hundred  pounds  on  shipments  of  less 
weight,  the  ease  with  which  small  packages  containing  non- 
breakable  material  can  be  handled,  the  fact  that  the  carriers 
do  not  make  a  distinction  in  classification  between  small  and 
larger  packages,  and  that  mathematical  exactness  in  rating 
is  impracticable,  we  do  not  think  that  the  single  circumstance 
of  frequent  shipment  in  small  packages  should  out-weigh  the 
other  weighty  reasons  herein  set  forth  for  a  change  in  window 
shade  classification  to  third  class;  especially,  when  the  article 
with  which  shades  are  mainly  compared  may,  whatever  the 
actual  custom  is,  be  freely  shipped  under  the  classification  at 
third  class  in  any  quantity,  weight,  or  size  of  case,  and  when 
it  may  be  inferred  from  the  evidence,  as  shown  by  the  table 
in  the  eleventh  finding,  that  in  point  of  tonnage  the  greater 
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number  of  pounds  of  shades  shipped  is  represented  by  shipment 
in  large  cases. 

From  a  1,200-yard  case  of  hoUands  and  the  other  necessary 
and  comparatively  very  cheap  materials,  fifty  dozen  shades 
can  be  made,  and  these  will  more  than  fill  two  cases,  each 
similar  in  size  and  weight  to  the  average  case  filled  with 
hollands.  If  the  western  manufacturer  who  buys  his  case  of 
hoUands  in  the  east  and  pays  third  class  rates  thereon  to  the 
factory  should  be  enabled  to  ship  shades  at  the  same  rates, 
he  will  enjoy  much  greater  advantage  than  he  has  under  the 
^^resent  adjustment  of  third  class  for  hollands  and  first  class 
for  shades,  so  far  as  shipping  out  from  his  factory  is  concerned. 
As  to  the  trade  of  Chicago,  the  manufacturer  at  that  point 
must  pay  the  rate  on  hollands  from  the  east,  but  shades  which 
he  manufactures  therefrom  are  already  in  that  market;  while 
the  eastern  manufacturer  must  pay  a  rate  on  shades  to  Chicago 
in  addition  to  the  cost  of  getting  material  to  his  factory. 
Moreover,  the  Chicago  maker  is  at  least  as  favorably  situated 
as  the  eastern  manufacturer  in  the  matter  of  obtaining  raw 
materials  other  than  hollands.  Neither,  in  view  of  the  fact 
that  the  50  dozen  shades  which  can  be  made  from  a  case  ot 
hollands  must  pay  greater  total  transportation  charges  than 
the  case  of  hollands  even  at  the  same  rate  per  hundred  pounds, 
are  we  able  to  see  how  makers  or  dealers  in  hollands  or  shade 
cloth  can  suffer  disadvantage  from  a  reduction  of  the  rate  on 
shades.  This  brings  us  to  notice  the  theory  of  comparison  ad- 
vanced in  behalf  of  the  defense  that  as  1,200  yards  of  hollands 
will  make  50  dozen  shades,  the  whole  50  dozen  must,  on  account 
of  cost  of  other  material  and  of  manufacture,  be  worth  more  than 
the  1,200-yard  case  of  hollands,  and  therefore  shades  should  pay 
higcher  rates  than  hollands.  50  dozen  shades  are  worth  more 
than  a  case  of  hollands,  and  it  is  not  contended  in  this  case 
that  such  a  quantity  of  shades  should  be  carried  for  a  total 
cftarge  to  the  shipper  as  low,  or  anything  like  as  low,  as  is  paid 
by  the  shipper  on  a  case  of  hollands.  On  the  contrary,  the 
whole  50  dozen  shades  do  now,  and  will  under  third  class 
rates,  pay  the  carriers  very  much  greater  total  transportation 
charges  than  those  afforded  by  third  class  rates  on  a  case  of 
hollands.     For  example :     An  average  case  of  hollands  weighs 
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533  lbs.,  and  the  third  class  rate  !New  York  to  Chicago  of 
50  cents  will  amount  to  a  total  transportation  charge  of  $2.67 ; 
while  sending  the  50  dozen  shades  in  one  dozen  packages  of 
25  lbs.  each,  or  a  total  of  1,250  lbs.  at  the  third  class  rate, 
will  give  the  carriers  an  aggregate  sum  for  transportation  of 
$6.25;  and  even  when  the  shades  are  sent  in  two  23-dozen 
cases,  each  weighing  495  lbs.,  or  together  990  lbs.,  the  third 
class  rate  will  amount  to  a  total  of  $4.95,  and  4  dozen  out  of 
the  50  dozen  shades  have  been  left  out  of  calculation.  It  is 
thus  demonstrated,  even  on  the  theory  of  comparison  insisted 
upon  by  the  defense,  that  under  third  class  rates  for  both 
Hollands  and  shades  the  carriers  will  receive  full  and  propor- 
tionate compensation  for  carrying  the  greater  bulk  and  weight 
of  the  entire  50  dozen  shades  over  the  bulk  and  weight  rep- 
resented by  the  case  of  hoUands  from  which  that  quantity  of 
shades  can  be  made,  while  the  diflEerence  in  value  and  risk  of 
carriage  between  a  case  of  hollands  and  that  quantity  of  shades 
is  very  small. 

We  can  see  no  shipping  or  manufacturing  interests  which 
will  be  unjustly  affected  by  reducing  the  rating  on  shades  to 
third  class.  On  the  contrary,  we  are  convinced,  from  the 
great  reduction  in  value  which  has  taken  place  since  Aprils 
1887,  and  the  arbitrary  increase  of  shade  classification  by  the 
carriers  during  the  progress  of  this  proceeding,  and  upon  all 
the  other  facts  and  considerations  herein  which  pertain  to 
the  rights  of  shade  shippers  and  consignees  generally,  and  of 
purchasers  of  that  article  of  household  necessity,  that  the 
classification  of  window  shades  as  first  class  in  the  Official 
Classification  has  become  unjust;  and  that  the  legal  duty  of 
defendc.nts  under  the  statute  to  so  classify  traffic  and  fix 
charges  thereon  that  the  burdens  of  transportation  are  rea- 
sonably and  justly  distributed  among  the  articles  they  carry, 
requires  them  to  classify  window  shades  not  higher  than  they 
class  window  hollands.  This  latter  commodity  having  been 
in  the  third  class  for  several  years,  such  classification  is,  as 
before  stated,  presumably  proper.  The  classification  of  shades 
should  be  reduced  to  that  of  ^'  window  hollands  and  shade 
cloth,  plain«  uncat,  and  undecorated,"  and  order  will  be  issued 
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directing  defendants  to  base  charges  for  the  transportation  of 
window  shades  accordingly. 

In  stating  facts  and  deciding  the  questions  herein  we  have  been 
conipelled,  of  course,  to  base  calculations  upon  figures  which  ap- 
pear in  evidence ;  these  figures  may  vary  somewhat  from  those 
which  pertain  to  the  business  of  shade  manufacturers  other  than 
complainants,  but  it  is  not  believed  that  such  variation,  if  in  evi- 
dence, would  materially  aflfect  the  findings  and  conclusions  set 
forth  in  this  report. 

None  of  the  reasons  which  induce  us  to  order  a  reduction  of 
the  less  than  carload  rating  for  window  shades  apply  to  the  ques- 
tion of  a  lower  carload  classification  for  that  commodity.  Neither 
window  hoUands,  shade  cloth,  nor  any  of  the  other  articles  with 
which  window  shades  have  been  compared  in  this  case,  and  which 
are  included  under  the  head  of  dry-goods  in  the  Official  Classifi- 
cation, are  given  carload  rates.  In  view  of  this  fact  and  the 
different  aspect  put  upon  this  case  by  our  decision  of  the  prelim- 
inary question,  we  do  not  feel  called  upon  to  pass  upon  the  car 
load  question  in  this  report. 
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RHODE  ISLAND  EGG  &  BUTTER  COxMPANY,  THE  W. 
W.  WHIPPLE  COMPANY,  GEORGE  M.  GRIFFIN, 
F.  THE  LAKE  SHORE  &  MICHIGAN  SOUTHERN 
RAILWAY  COMPANY,  MICHIGAN  CENTRAL  RAIL- 
ROAD COMPANY,  NEW  YORK  CENTRAL  &  HUD- 
SON RIVER  RAILROAD  COMPANY,  BOSTON  & 
ALliAN  Y  RAILROAD  COMPANY,  NEW  YORK,  NEW 
HAVEN,  &  HARTFORD  RAILROAD  COMPANY. 


•rnplaint  filed  August  11,  1893. — Answers  filed  September  19  to  OctoNr 
3,  1893.— Heard  at  Providence,  R.  I.,  February  8,  1894.— Memorandum 
filed  May  26,  1894. 


U     A  shipper  should  not  be  subjected  to  unnecessary  reBtrictlonB  as  to  the 
kind  of  case  or  package  he  shall  use. 


2.  A  rate  which  may  be  reasonable  when  applied  to  the  transportation  of 
egg  cases  as  a  disconnected  service  may  be  unreasonable  if  the  carriage  of 
relumed  cases  at  favorable  rates  is  in  fact  a  special  service,  the  discon- 
tinuance of  which  would  unduly  burden  the  business  of  shipping  eggs  to 

points  of  sale. 

8.  Upon  complaint  of  unreasonable  classification  and  rating  on  returned 
empty  egg  cases  from  Providence,  R.  I.  to  Chicago,  III..  Burlington,  la.. 
and  other  western  points, — Held,  that  the  evidence  presented  is  insufficient 
to  enable  the  Commission  to  determine  the  question.  HM,  further,  that 
the  defendants  and  other  carriers  concerned  should  be  allowed  time  to 
consider  whether  shippers  generally  are  not  unduly  prejudiced  by  the 
increased  rating  complained  of  and  take  or  refrain  from  taking  action 
accordingly,  and  if  the  carriers  fail  to  take  satisfactory  action,  that  the 
complainants  and  any  other  interested  shipper  or  consignee  should  have 
leave,  after  a  specitied  time,  to  ask  to  have  the  case  reopened;  and  there- 
upon such  other  direction  be  given  as  will  serve  to  bring  in  necessary  par- 
ties defendant,  by  amended  or  supplemental  complaint  or  otherwise,  as 
may  appear  to  be  required. 

Stej)hen  A,  Cooke ,  for  complainants. 

a  K  Gill,  for  N.  Y.  C.  &  H.  R.  R.  R.  Co.  &  M.  C.  R.  R  Co. 

Frank  Loowis,  for  X.  Y.  C.  &  H.  R.  R.  R.  Co. 

Geo.  C.  Greene^  for  L.  S.  &  M.  S.  Ry.  Co. 

Samuel  Hoar,  for  B.  &  A.  R.  R.  Co. 
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MEMORANDUM. 

Bt/  the  Commission  : 

The  controversy  in  this  case  relates  to  rates  on  empty  egg  cases 
from  Providence,  Rhode  Island,  to  points  west  of  Chicago,  where 
eggs  are  gathered  up  and  shipped  in  such  cases  to  Providence. 
Broadly,  the  question  involved  in  the  specific  complaint  extends 
to  rates  on  empty  cases  between  eastern  points  generally,  and  egg- 
producing  points  west  of  Chicago. 

It  is  alleged  in  the  complaint : 

1.  That  each  of  the  three  complainants  is  engaged  at  Provi- 
dence, Bhode  Island,  in  the  purchase  and  sale  of  eggs  as  well  as 
otiier  commodities  and  is  receiving  continuously  from  points  west 
of  Chicago  large  quantities  of  eggs  throughout  the  year  in  boxes 
or  cases,  which  in  the  course  of  their  business  they  have  occasion 
to  return  empty  to  points  west  of  Chicago  to  be  refilled  and  used 
again  in  the  transportation  of  eggs. 

2.  That  the  defendants  above  named  are  common  carriers 
engaged  in  the  transportation  of  continuous  shipments  of  prop- 
erty between  Providence,  in  the  state  of  Rhode  Island,  and  Chi- 
cago, in  the  state  of  Illinois,  over  continuous  lines  or  routes 
formed  by  the  connection  of  their  respective  railroads,  according 
to  common  arrangement  between  them  for  continuous  carriage 
and  shipment,  and  are  subject  to  the  provisions  of  the  Act  to 
regulate  commerce. 

3.  That  defendants  and  other  carriers  operating  railroads 
east  of  Chicago  and  the  Mississippi  river  and  north  of  the 
Ohio  and  Potomac  rivers  did  on  or  about  the  2d  day  of  Jan- 
uary, 1893,  establish  and  put  into  eflEect  a  classification  of 
freight  articles,  known  as  Official  Classification  No.  11,  where- 
in "£gg  Carriers  or  Cases,  new  or  old,"  are  denominated  as 
articles  of  the  first  class.  That  said  classification  superseded 
and  canceled  the  classification  of  freight  articles  adopted  and 
put  into  eflEect  by  said  defendants  and  other  carriers  on  or 
about  April  1,  1892,  and  called  and  known  as  Ofiicial  Classifi- 
cation No.  10  and  wherein  "Egg  Carriers  or  Cases  new,"  were 
denominated  as  articles  of  the  first  class,  and  "Egg  Carriers 
or  Cases  old,"  were  denominated  as  articles  of  the  third  class. 
That  rates  of  charge  established,  filed  and  published  by  said 
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defendant  and  other  carriers  for  the  continuous  shipment  of  ai- 
tides  enumerated  in  said  first  and  third  classes  of  the  Official 
Classification  from  Providence,  Rhode  Island,  to  Chicago,  Illinois, 
for  several  years  have  been  and  now  are  82  cents  per  hundred 
pounds  for  first  class  articles,  and  55  cents  per  hundred  pounds 
for  third  class  articles. 

4.  That  by  reason  of  the  aforesaid  change  in  classification 
whereby  "Egg  Carriers  or  Cases  old,"  were  transferred  from 
the  third  class  in  said  Official  Classification  No.  10  to  the  first 
class  in  said  Official  Classification  No.  11,  the  rate  of  charge  for 
the  continuous  shipment  of  egg  cases  returned  to  consignors  of 
eggs  at  Chicago  and  points  westerly  thereof,  by  complainants 
and  other  consignees  of  eggs  at  Providence,  has  been  made 
and  is  unjust  and  unreasonable  and  in  violation  of  the  provisions 
of  the  Act  to  regulate  commerce. 

5.  That  said  change  in  the  classification  of  returned  egg 
cases  constitutes  unjust  discrimination  against  complainants 
and  others,  and  further  violates  the  provisions  of  said  Act  to 
I'egulate  commerce  in  that  a  greater  charge  is  exacted  by  said 
carriers  from  complainants  and  others  than  they  charge  or  receive 
from  other  persons  for  like  service  rendered  in  the  transporta- 
tion of  like  kind  of  traffic ;  and  as  one  among  other  instances 
thereof  appearing  from  an  inspection  of  said  classification, 
complainants  cite  and  set  forth  that  while  "Egg  Carriers 
or  Cases,  new  or  old,"  are  by  said  Official  Classification  No. 
11  now  in  the  first  class,  "Crates,  N.  O.  S.,  new,  empty" 
were  placed  in  the  first  class  of  said  Official  Classification  No. 
10,  and  "  Crates,  N.  O.  S.,  old,  empty,"  were  placed  in  the  third 
class  of  said  Official  Classification  No.  10,  and  that  said  two  kinds 
of  crates  are  classed  in  like  manner  in  said  Official  Classification 
No.  11,  no  change  of  classification  having  been  made  in  regard 
thereto. 

6.  That  said  change  in  classification  of  returned  empty  egg 
cases  subjects  complainants  and  other  dealers  in  eggs  and  the 
traffic  in  eggs  generally  to  undue  and  unreasonable  prejudice 
and  disadvantage  in  violation  of  the  provisions  of  said  Act  to 
regulate  commerce. 

7.  That  by  way  of  specification  under  the  foregoing  allega> 
tions  complainants  show  that  the  distinction  between  new  and 
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old  egg  carriers  or  cases  for  transportation  purposes  is  that 
the  term  "  new  "  appUes  only  to  those  which  have  not  been  used 
in  egg  transportation,  while  the  phrase  "old  carriers  or  cases" 
applies  principally,  if  not  exclusively,  to  those  having  con- 
tained eggs  transported  by  defendants  and  other  carriers  and 
returned  by  their  lines  to  the  original  consignors.  That  it  is 
only  just  and  reasonable  to  charge  a  less  sum  for  returning 
the  empty  package  to  be  refilled  and  reconsigned  than  is  in 
force  for  new  packages  not  before  used  for  carrying  purposes, 
that  this  principle  has  been  generally  recognized  by  carriers, 
and  an  exception  in  the  matter  of  egg  cases  is  wrongfully  dis- 
criminating and  unduly  prejudicial  to  dealers  in  eggs.  That 
the  basis  for  demanding  lower  charges  for  returned,  or  old, 
empty  egg  packages  than  for  new  packages  lies  in  the  fact 
tliat  the  return  of  the  old  package  at  a  reasonable  charge  for  the 
service  is  incidental  and  necessary  to  the  continued  profitable 
shipments  of  eggs  by  the  same  consignor  and  the  purchase 
thereof  by  his  consignees,  the  return  of  the  empty  package 
being  practically  a  part  of  and  connected  with  the  shipment 
of  the  package  when  full.  That  many  of  the  cars  going  west 
from  eastern  points  are  specially  constructed  dairy  freight  cars 
which  have  brought  dairy  products  east  at  high  rates  and 
go  back  empty,  and  they  can  be  and  are  profitably  utilized 
by  the  carriers  for  the  carriage  of  return  empty  egg  cases.  That 
the  present  classification  and  rating  of  old  egg  cases  are  actually 
much  greater  than  the  classification  of  the  more  valuable  and  very 
fragile  article  which  they  are  designed  to  protect  in  the  course  of 
transportation,  the  cases  being  in  the  first  class  while  eggs  are  in 
the  second  class  and  take  a  lower  rate.  That  the  increase  in  rate 
on  returned  empty  egg  cases  caused  by  the  said  change  of  classifi- 
cation is  so  great  as  to  practically  destroy  their  value  at  Atlantic 
seaboard  points. 

8.  That  while  this  complaint  is  specifically  directed  only 
against  the  defendants  above  named,  and  for  convenience  the 
shipment  of  returned  egg  cases  is  described  as  being  from 
Providence  to  Chicago,  complainants  state  that  many  of  their 
said  shipments  are  to  western  points  other  than  Chicago  and 
the  transportation  is  by  other  lines  than  those  composed  of 
the    roads    of    the    defendants    herein.      Therefore,   to  avoid 
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multiplicity  of  actions,  it  is  suggested  to  the  Commission  that 
notice  of  the  pendency  of  this  proceeding  be  given  to  the 
several  carriers,  not  defendants  herein,  who  are  parties  to  and 
liave  adopted  said  Official  Classification  No.  11,  by  service  of 
a  copy  of  this  petition  upon  C.  E.  Gill,  Chairman  of  the 
Official  Classification  Committee,  whose  office  is  at  No.  143 
Jjiberty  Street,  New  York,  N.  T.,  together  with  an  order 
granting  leave  to  said  other  carriers  to  come  in  as  parties  and 
be  heard  in  this  proceeding  the  same  as  if  complaint  had 
been  made  specifically  against  said  carriers  as  to  the  carriage 
of  returned  egg  cases  to  points  reached  by  their  several  roads 
or  lines. 

The  complainants  pray  for  an  order  against  the  defendants 
and  other  carriers  to  whom  leave  may  be  granted  to  intervene 
herein  to  cease  and  desist  from  such  violations  of  the  Act  to 
regulate  commerce,  and  to  change  the  classification  of  ^'  Egg 
Carriers  or  Cases"  which  have  been  used  from  the  first  to 
the  fourth  class  of  said  official  classification,  and  to  return  or 
repay  the  complainants  so  much  of  the  amounts  paid  by  them 
since  the  said  Official  Classification  No.  11  was  put  in  force 
for  the  transportation  of  returned  "  Egg  Cases  or  Carriers"  as 
represent  the  increased  rate  upon  such  as  they  have  forwarded 
to  western  points,  and  for  general  relief. 

Upon  the  filing  of  said  complaint  an  order  was  issued  as 
follows : 

It  appearing  upon  an  inspection  of  the  petition  in  this  pro- 
ceeding that  the  questions  raised  are  such  that  carriers  not 
named  as  defendants  have  an  interest  therein,  that  is  to  say: 
The  New  York  &  New  England  Eailroad  Company,  the  Fitcli- 
burg  Kailroad  Company,  the  Boston  &  Maine  Kailroad  Com- 
pany, the  Central  Vennont  Eailroad  Company,  the  Grand 
Trunk  Railway  Company  of  Canada,  the  Chicago  &  Grand 
Trunk  Railway  Company,  the  New  York  Central  &  Hudson 
River  Railroad  Company  as  Lessee  of  the  West  Shore  Rail- 
road, the  Delaware  &  Hudson  Canal  Company,  and  the  New 
York,  Lake  Erie,  &  Western  Railroad  Company; 

It  is  Ordered,  That  each  of  said  carriers  be  furnished  willi 
a  copy  of  said  petition  and  of  this  order,  and  that  they  have 
leave  to  intervene  as  parties  by  filing  notice  of  desire  to  do  so 
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within  twenty  days  from  this  date,  in  which  case  they  will 
receive  notice  of  hearing  and  may  appear  and  be  heard  thereon 
if  they  desire. 

And  it  is  further  Ordered,  That  any  other  common  carrier 
npon  whose  line  shipments  of  freight  are  carried  under  the 
classification  of  freight  articles  denominated  "The  Official 
Classification"  may  apply  for  a  copy  of  said  petition  and  file 
notice  of  intervention  with  the  same  effect  as  if  specifically 
mentioned  herein ;  and  that  a  copy  of  said  petition  and  of  this 
order  be  also  sent  to  C.  E.  Gill,  Chairman  of  the  Official 
Classification  Committee,  No.  143  Liberty  Street,  New  York, 
N.  Y. 

Thereupon,  the  New  York,  New  Haven,  &  Hartford  Eailroad 
Company,  one  of  said  defendants,  made  answer,  admitting  that 
the  statements  in  the  first  and  second  paragraphs  of  the  com- 
plaint are  substantially  correct;  the  same  also  as  to  the  third 
paragraph,  except  in  so  far  as  the  rates  from  Providence, 
Rhode  Island,  to  Chicago,  Illinois,  are  stated  to  be  82  cents 
first  class  and  55  cents  third  class,  and  claim  they  should  be 
stated  as  75  cents  and  50  cents  respectively.  As  for  the 
fourth  article,  it  admits  the  changes  in  classification  as  stated, 
hut  denies  that  as  a  result  of  such  change  any  unjust  or 
unreasonable  rate  had  been  established  in  violation  of  the 
Act  to  regulate  commerce.  This  defendant  further  insists  that 
its  share  of  the  through  rate  is  barely  sufficient  to  cover  cost 
of  service,  and  that  in  the  matter  of  changes  in  classification 
it  has  taken  no  part  other  than  to  accept  its  proportion  under 
agreed  divisions  on  such  freight;  that  even  under  the  revised 
classification  now  in  effect  the  rate  is  not  excessive  and  that 
it  would  be  unwilling  to  continue  to  handle  such  traffic  on 
any  reduced  basis  of  earnings;  that  egg  cases  are  more  valu- 
able and  more  fragile  than  ordinary  freights  and  would  there- 
fore justify  a  higher  rating  in  the  classification.  It  submits 
that  the  transportation  of  eases  filled  with  eggs  at  second 
class  rates  is  much  more  profitable  than  the  transportation  of 
empty  cases  at  first  class.  This  defendant  further  insists 
that  the  transportation  of  egg  cases,  new  or  old,  has  noth- 
ins:  to  do  with  the  question  of  whether  they  have  been 
once    before    transported    tilled  or    not ;   that    its    tariffs    have 
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been  arranged  to  enable  it  to  Becore  a  reasonable  income  for  the 
Bervice  it  performs.  It  denies  any  participation  in  any  nnjnst  or 
unreasonable  rate  as  to  this  traffic  or  any  undue  or  unreasonable 
preference  or  any  discrimination. 

Answers  were  also  filed  by  the  Lake  Shore  &  Michigan  South- 
ern Railway  Company,  the  New  York  Central  &  Hudson  River 
Railroad  Company,  and  the  Boston  &  Albany  Railroad  Company. 
No  other  answers  were  filed.  All  the  answers  filed  raised  sub- 
stantially the  same  issues  as  above  set  forth  as  to  the  New  York^ 
New  Haven,  &  Hartford  Railroad  Company. 


VAOTS    AND  OONOLUSIONS. 

There  is  no  evidence  in  support  of  complainants'  all^ation 
of  unjust  discrimination  in  rates  as  between  egg  cases  and 
similar  articles  of  freight,  e,  g,  crates.  The  sole  questicm  is 
whether  the  change  in  classification  on  January  8,  1893, 
whereby  "Egg  Carriers  or  Cases,  old"  were  raised  from  third 
to  first  class,  results  in  unreasonable  charges  for  the  trans- 
portation of  such  carriers  or  cases  when  returned  to  shippers 
of  eggs.  The  complainants'  case  rests  mainly  upon  the  asser- 
tion that  the  first  class  rates  now  in  force  on  ^g  cases  are 
so  high  as  to  prohibit  their  shipment  from  Providence  to  Bur- 
lington, la.,  complainants'  principal  gathering  station,  and 
other  western  points,  and  that  in  the  hands  of  the  eastern 
consignee  the  cases  are  practically  vahieless.  The  change  in 
classification  was  adopted  and  put  in  force  by  the  various  lines 
operating  throughout  the  territory  east  of  the  Mississippi  and 
north  of  the  Ohio  and  Potomac  rivers,  and  it  affected  tlie 
business  of  egg  sliippers  and  dealers  generally  throughout 
that  section  of  the  country.  With  the  exception  of  the  one 
now  under  consideration,  no  complaint  directed  against  this 
change  in  the  rating  of  old  or  returned  egg  cases  has  been 
filed.  Eggs  are  picked  up  at  producing  stations,  massed  in 
considerable  quantities  at  gathering  or  storing  stations,  and 
shipped  for  sale  to  dealers  at  market  points.  These  dealers, 
who  are  generally  commission  merchants,  naturally  prefer  not 
to  assume  the  burden  of  collecting  and  returning  to  shippers 
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the  eases  used  for  bringing  the  eggs  to  the  point  of  sale.  A 
very  large  proportion  of  the  shippers  have  also  come  to  regard 
the  practice  of  returning  the  cases  as  one  which  should  not  be 
followed,  if,  without  too  great  additional  expense,  it  can  be 
avoided.  While  the  testimony  does  not  clearly  set  forth  the 
reasons  which  have  impelled  shippers  to  join  the  commission 
men  in  this  desire,  we  infer  therefrom  that  the  keeping  of  eggs 
for  considerable  periods  by  the  method  of  "  cold  storage,"  which 
has  become  very  common,  has  greatly  influenced  them  in  this 
regard,  and  that  many  producers  and  shippers  prefer,  as  a  matter 
of  convenience,  to  send  eggs  in  a  "gift  case,"  if  such  a 
case,  satisfactory  to  the  carriers,  can  be  obtained  by  them  at 
a  cost  considerably  reduced  from  that  of  a  more  durable  re- 
turnable case. 

By  Circular  No.  1379,  issued  February  15,  1892,  by  the  Joint 
Committee  of  Carriers  having  the  Official  Classification  in 
charge,  the  following  change  in  the  classification  applying  to 
the  transportation  of  eggs  was  notified  to  take  effect  April  1, 
1832: 

"  Eggs,  in  patent  cases  or  carriers,  O.  R.  B.  as  follows:  Cases 
to  be  of  hard  wood  of  the  following  dimensions:  Covers, 
sides,  and  bottom,  three  eighths  of  an  inch  in  thickness.  Par- 
titions, one-half  inch  in  thickness.  Cleats  or  cover,  one  inch 
in  thickness,  and  one  and  three-eighths  inches  wide.  No.  1 
tillers  to  l>e  used.  Excelsior,  cut  straw  or  hay  to  be  used  in 
top  and  bottom  of  cases.     Second  class." 

"  Eggs,  in  patent  cases  or  carriers : 

"If  in  cases  or  carriers  of  material  of  less  dimensions  than 
as  above  provided,  or  if  differently  packed,  O.  R.  B.  First 
class." 

It  seems  that  this  circular  displeased  both  the  commission 
men  and  the  shippers;  the  commission  men,  because  it  gave 
lower  rates  on  eggs  packed  in  a  returnable  case  of  the  ma- 
terial and  dimensions  prescribed,  thus  compelling  a  return  to 
the  practice  of  using  such  a  package,  called  a  No.  1  case  by 
the  trade,  which  had  been  largely  abandoned  by  shipping  in 
cheaper  free  or  No.  2  cases;  the  shippers,  because  it  compelled 
many  of  them  to  purchase  a  stock  of  new  cases,  practically 
prohibited  the  use  of   gift   cases,  and  subjected    them  to  very 
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considerable  loss  because  contracts  had  already  been  made  by 
the  majority  of  the  shippers  for  such  cases  as  they  intended 
to  use.  Protests  against  the  new  rule  were  made  by  the 
Philadelphia  Produce  Exchange,  the  Boston  Fruit  and  Produce 
Exchange,  a  very  krge  number  of  New  York  Beceivers  and 
Dealers  in  Eggs,  the  Ohio  and  Indiana  Butter,  Egg,  and  Poul- 
try Association,  and  the  Nebraska  Butter  and  Egg  Associa- 
tion. These  protests  assumed  that  the  proposed  change  was 
made  in  order  to  prevent  the  eggs  from  being  damaged  in 
transit  and  save  the  carriers  from  the  annoyance  of  innumer- 
able claims  for  loss.  It  was  strongly  asserted  in  the  protests 
that  the  gift,  or  No.  2  case,  is  a  safe  package,  and  that  in- 
stances of  carelessness  on  the  part  of  such  shippers  in  permit- 
ting freight  handlers  to  do  the  loading,  or  in  using  seoond- 
hand  No.  2  cases,  should  not  be  allowed  to  bring  about  a  rule 
prejudicial  to  careful  shippers.  The  New  York  dealers  rec- 
ommended the  right  to  use  barrels ;  also  a  few  changes  in  the 
dimensions  of  the  case  prescribed  in  the  circular  as  taking 
second-class  rates  when  filled  with  eggs,  and  an  amendment 
of  the  second  provision  in  the  circular  so  as  to  make  it 
read: 

^^  Eggs  in  patent  cases  or  carriers : 

*^If  in  cases  or  carriers  of  material  of  less  dimensionB  than 
as  above  provided,  or  if  differently  packed,  or  if  in  old  or 
aecond-hcmd  cases  of  any  dimensions^  or  if  in  old  barrels,  O.  R. 
B.     First  class." 

The  Philadelphia  dealers  claimed  that  the  case  prescribed  in 
the  circular  would  be  too  costly  to  be  given  free  with  eggs  sold, 
and  the  Boston  Exchange  agreed  vidth  them  that  such  a  case 
would  have  to  be  returned  to  shippers.  The  Ohio  and  Indiana 
Association  said:  ^^  We  submit  that  the  transportation  companies 
should,  as  in  their  own  interest,  aid  and  assist  the  shippers  in  car 
lots,  and  not  as  in  their  contemplated  action  discriminate  against 
such  shippers  who  are  of  necessity  compelled  by  the  demands  of 
their  trade  to  use  the  No.  2  (gift)  case."  They  recommended 
the  exemption  of  a  case  made  of  elm,  ash,  oak,  beech,  syca- 
more, gum  or  cotton  wood,  and  also  proposed  some  changes  in 
the  prescribed  thickness  of  the  wood  in  different  parts  of  the 
case. 
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The  Nebraska  Association  protested  against  being  forced  to 
use  returnable  cases,  but  nevertheless  asserted  that  a  good 
No.  1  case,  even  though  second-hand,  should  not  be  discrim- 
inated against,  and  claimed  that  a  shipper  '^should  have  the 
right  to  use,  without  favor  in  classification  of  freights,  any 
size  case  as  best  suits  his  purpose,  provided  such  case  is  in 
good  order  at  the  time  used." 

In  the  claim  just  quoted,  the  Nebraska  shippers  state  a 
principle  which  as  a  general  rule  shippers  are  entitled  to  insist 
that  carriers  shall  observe,  and  we  are  inclined  to  think  that  it 
should  govern  in  this  case.  A  shipper  should  not  be  subjected 
to  unnecessary  restrictions  as  to  the  kind  of  case  or  package  he 
shall  use. 

After  Official  Classification  No.  10  was  issued,  but  before 
April  1,  1892,  the  date  on  which  it  took  effect,  the  Classificsr 
tion  Committee,  by  Supplement  No.  1  to  said  Classification  No. 
10,  dated  March  8,  1892,  canceled  the  circular  or  advance  no- 
tice of  February  15, 1892,  thus  leaving  the  classification  of  eggs 
as  it  stood  in  Classification  No.  9,  namely,  eggs  in  patent  car- 
riers or  cases,  O.  B.  B.  second  class.  The  circular  or  ad- 
vance notice  was  therefore  never  put  in  force,  and  in  this 
respect  the  classification  has  not  since  been  changed.  Although 
the  circular  against  which  so  many  shippers  and  dealers  protested 
purported  to  state  the  classification  of  eggs,  it  dealt  in  reality 
with  the  case  in  which  eggs  should  be  shipped.  As  stated 
in  the  protests,  and  also  asserted  by  the  defense  in  this  pro- 
ceeding, if  it  had  gone  into  effect  the  result  would  have  been  a 
general  return  to  the  practice  of  sending  back  egg  cases 
to  gathering  points  or  to  producers,  and  their  being  re-em- 
ployed for  shipping  purposes.  If  the  changes  recommended 
by  the  New  York  dealers  had  been  adopted  by  the  carriers, 
the  use  of  the  returnable  case  would  have  been  as  certainly 
prohibited,  even  though  the  classification  of  returned  or  old 
cases  had  remained  at  third  class,  for  eggs  packed  in  second- 
hand or  re-used  cases  would  have  been  charged  first  class 
while  eggs  in  the  regulation  case  would  have  taken  sec- 
ond class  rates.  This  difference  in  a  case  holding,  say  30 
dozen  eggs,  and  sent  over  any  considerable  distance,  would 
exceed  the    value   of   the  case.      The  carriers  receded  from  their 
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intention  to  prescribe  the  kind  of  case  which  should  be  used, 
thus  leaving  the  shippers  free  to  exercise  their  choice,  pro- 
vided only  that  the  case  be  safe  for  the  purpose  of  carriage, 
but  they  increased  the  classification  of  old  or  used  cases  to 
first  class.  They  did  right  in  thus  refraining  from  prescribing 
the  use  of  particular  cases  in  egg  shipments,  for  such  action 
would  have  worked  hardship  upon  shippers  who  had  an 
interest  in  sending  eggs  in  the  No.  2  or  gift  package.  It 
would  have  been  a  favor  in  classification  to  the  returnable 
case.  They  also  did  right  in  not  adopting  the  recommenda- 
tion of  the  New  York  dealers  that  all  eggs  sent  in  second-hand 
or  old  cases  should  pay  first  instead  of  second-class  rates.  It 
would  have  been  a  favor  in  classification  to  the  gift  case  and 
have  resulted  in  prohibiting  the  return  of  any  kind  of  egg  case. 

Thus  far  the  carriers  seem  to  have  strictly  followed  the 
principle  stated  by  the  Nebraska  Shipping  Association  that 
a  shipper  "should  have  the  right  to  use,  without  favor  in 
classification  of  freight,  any  size  case  as  best  suits  his  purpose, 
provided  such  case  is  in  good  order  at  the  time  used." 

But  while  the  carriers  placed  no  restriction  upon  the  kind 
of  cases  to  be  used  in  shipping  eggs,  they,  seemingly  impressed 
by  the  protests  against  the  general  use  of  the  returnable  case, 
increased  the  rating  of  old  or  returnable  cases  from  third  to 
first  class  in  Official  Classification  No.  11,  in  effect  January  2, 
1893,  and  have  since  continued  such  increased  rating  in  force 
in  Classifications  Nos.  12  and  13.  We  say  seemingly  impressed 
by  the  protests,  because  the  circular  or  advance  notice  above 
discussed  would,  as  before  shown,  have  had  the  effect  of 
bringing  the  returnable  case  again  into  general  use,  while  the 
ultimate  action  of  the  carriers  was  to  restore  the  old  classifi- 
cation as  to  eggs  and  the  cases  containing  them,  and  to  increase 
the  rating  on  returned  cases.  The  increase  in  rates  on  re- 
turned cases  was,  the  defendants  say,  not  only  to  bring  in 
greater  revenue,  but  also  because  the  lower  third  class  rates 
tended  to  encourage  the  use  of  unsafe  second-hand  cases  and 
subject  the  carriers  to  many  claims  for  damage.  The  evidence 
indicates  that  some  shippers,  when  they  found  it  advantageous 
under  rates  in  force,  used  the  No.  2  or  gift  case  as  a  returnable 
case,  and  that  eggs  shipped  the  second  or  third  time  in  such 
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<»8e8  were  more  liable  to  be  damaged  in  transit.  We  agree 
with  the  complainants  that,  as  a  general  proposition,  carriers 
are  under  no  obligation  to  receive  freight  improperly  packed 
or  in  otherwise  unsafe  condition ;  but  upon  the  point  that  eggs 
Are  invariably  carried  at  owners'  risk  of  breakage,  we  think 
that  if  the  carriers  choose  to  disregard  such  condition  of 
owners*  risk  and  invariably  pay  claims  for  breakage  upon 
presentation,  as  appears  to  be  the  fact  in  this  case,  that  the 
shippers  thereby  benefited  are  in  no  position  to  find  fault 
with  the  practice  of  carriers  in  disregarding  the  rule.  On  the 
other  hand,  the  propriety  of  retaining  the  condition  of  owner's 
risk  of  breakage  in  the  classification  might,  upon  such  showing 
if  complained  against  by  a  shipper  of  the  same  commodity 
whose  breakage  claim  had  been  refused,  be  open  to  serious 
•question.  We  also  think  it  doubtful  whether  carriers  are 
justified  in  making  all  egg  shippers  using  returnable  cases 
pay  higher  rates  on  returned  cases  because  some  careless  con- 
signors make  a  practice  of  shipping  eggs  in  insecure  packages. 
Whether  carriers  can  properly  give  weight  to  such  consideration 
in  fixing  the  rates  on  returnable  egg  cases  may  depend  somewhat 
upon  the  methods  pursued  by  shippers  and  consignees  in  forward- 
ing and  receiving  eggs.  We  infer  from  the  protests  and  some 
of  the  other  evidence  in  the  ease  that  many,  if  not  most,  carload 
shippers  of  eggs  do  their  own  loading,  and  that  their  con- 
signees do  their  own  unloading.  If,  through  being  re- 
lieved of  this  expense  and  being  put  to  no  additional  cost 
of  inspection,  the  carrier  makes  a  corresponding  allowance  in 
the  rate  for  earning  the  eggs,  this  may  possibly  afford  some 
justification  for  a  rate  on  returnable  cases  which,  wliile  not  sub- 
jecting the  egg  trade  to  unreasonable  disadvantage,  will  serve 
to  discourage  the  use  of  cases  not  in  good  repair.  But  under 
such  circumstances  the  line  of  right  is  difficult  to  deter- 
mine, and  in  this  case  the  question  is  complicated  somewliat 
by  tlie  uncontradicted  testimony  of  a  witness  for  the  com- 
plainants to  the  effect  that  they,  using  returned  cases  as  often 
as  practicable,  hardly  ever  had  a  claim  on  shipments  in  full 
carloads.  Whether  damage  to  egg  shipments  can  properly 
be  considered  by  the  carriers  in  fixing  rates  on  returned  cases  is 
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not  determinable  from  the  showing  now  before  ns  in  this  pro 
ceeding. 

The  main  question  for  determination  is  whether,  in  view  of 
all  the  facts,  the  present  rating  on  old  or  returned  eases  from 
Providence  to  western  points  is  unreasonable.  Its  proper 
solution,  however,  may  depend  upon  whether  the  return  of 
egg  cases  is  or  is  not  a  service  incidental  to,  and  connected 
with,  the  transportation  of  eggs.  A  rate  which  may  be  reason- 
able when  applied  to  the  transportation  of  egg  cases  as  a 
disconnected  service  may  be  unreasonable  if  the  carriage  of 
returned  cases  at  favorable  rates  is  in  fact  a  special  service, 
the  discontinuance  of  which  would  unduly  burden  the  busi- 
ness of  shipping  eggs  to  points  of  sale.  Before  further  consid- 
ering this  point  it  will  be  necessary  to  recite  the  additional  facts 
in  this  case. 

Although  the  evidence  shows  that  the  complainants'  principal 
gathering  and  shipping  point  is  Burlington,  la.,  and  that  they 
ship  eggs  from  that  point  and  other  places  west  of  Chicago  to 
Providence  and  return  cases  thereto  in  dairy  line  cars,  which 
would  otherwise  go  westward  from  points  east  of  Albany  with- 
out loading,  their  complaint  is  directed  against  the  classification 
of  old  egg  cases  generally  and  rates  resulting  therefrom  to  Chi- 
cago and  other  points  west.  They  do  not  attack  the  adjustment 
of  rates  to  different  points  under  the  classification,  but  the  classi- 
fication itself. 

West-bound  class  rates  from  Boston,  Providence,  New  York, 
and  other  eastern  seaboard  points  to  Chicago  are  the  same: 
75,  65,  50,  35,  30,  and  25  cents  on  classes  one  to  six,  respectively. 
Burlington,  la.,  on  the  west  bank  of  the  Mississippi  river,  takes 
rates  from  the  same  points  which  are  122  per  cent  of  Chicago 
rates,  plus  an  arbitrary  or  bridge  charge  of  5  cents  on  the  first 
three  classes,  and  4,  3,  and  2  cents  on  the  4th,  5th,  and  6th  classes 
respectively.  These  class  rates  from  these  same  points  to  Bur- 
lington are  :  98,  84,  66, 47,  40,  and  33  cents. 

The  National  Despatch  Fast  Freight  line,  operating  over  the 
Central  Vermont  and  Grand  Trunk  Systems  and  connections 
west,  has  in  force  certain  differentials  whicli  result  in  lower  class 
rates  on  west  bound  business.  These  differentials  are  in  cents  per 
hundred  lbs.: 
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Thus  while  the  first  class  rate  by  the  defendant  and  other  tmnk 
lines  from  Providence  to  Chicago  is  75  cents  and  to  Burlington 
97  cents,  the  National  Despatch  line  rate  is  65  cents  to  Chicago 
and  87  cents  to  Burlington. 

The  third  class  rates  formerly  in  force  on  old  egg  cases  from 
Providence  to  Chicago  was  50  cents  by  the  direct  lines  and  44 
cents  by  the  National  Despatch,  and  to  Burlington  it  was   66 
cents  over  the  direct  lines    and   60  cents    via    the  National 
Despatch.     The  change  in  the  classification  which  took  place 
on  January  2,  1893,  increased  these  class  rates  from  Providence 
to  Chicago  and  Burlington  to  the  present  rates  of  75  and  97 
cents,  respectively,  by  the  shorter  lines,  and  to  65  and  87  cents 
by  the  National  Despatch.     But  by  Special  Interstate  Freight 
Tariff  No.  126,  effective  November  25,  1893,  the  roads  com- 
prising the  National   Despatch  Line  established  a  special  rate 
on  returned  empty  egg  cases  from  Providence  to  Burlington, 
[a.,  of  54  cents  per  100  lbs.,  6  cents  less  than  the  old  third  class 
mte  by  that  line,  and  a  reduction  from  the  National  Despatch 
first  class  rate  of  33  cents  per  100  lbs.     The  special  rate  from 
Providence  to  Burlington,  complainant's  principal  shipping  point, 
was  put  in  force  about  two   months   subsequent   to   the  filing 
of   this   complaint  by  the  Providence  dealers  against  the  New 
York,  New  Haven  &  Hartford  and  other  roads  leading  west, 
and   on   March   3,  1894,  about  one   month    after  the   hearing 
of   testimony   in   this    case,  the    Central   Vermont    and    other 
roads   composing   the   National   Despatch  Line   withdrew    this 
special   rate   of   54   cents,  and    this    action   had   the   effect  of 
restoring  the  regular  National  Despatch  class  rate  of  87  cents 
on  returned  egg  cases  by  this  route  from  Providence  to  Burling- 
ton which  had  been  in  force  from  January  2,  1893,  to  November 
25,  1893. 

As  before  stated,  complainants  return  their  cases  in  dairy 
line  cars  which  come  east  loaded  with  butter,  eggs  and  other 
like  produce.  The  evidence  indicates  that  from  points  east 
of  Albany  many  of  these  cars  would  otherwise  return  west- 
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ward  without  loading.  On  account  of  the  differential,  and 
also  the  special  rate  which  was  in  effect,  the  complainants 
have  largely  patronized  the  JSTational  Despatch  Line.  They 
receive  7  or  8  carloads  of  eggs  a  week,  each  carload  contain- 
ing from  four  to  five  hundred  cases,  and  the  accumulation 
of  empty  egg  cases  at  Providence  and  vicinity  is  therefore 
considerable.  The  complainants  do  their  own  gathering  at 
Burlington  and  therefore  are  shippers  therefrom  as  well  as 
consignees  at  Providence.  It  is  understood  that  they  load 
and  unload  the  cars  with  filled  and  empty  egg  cases,  and  that 
this  is  done  without  any  expense  to  the  carriers.  These  cases 
cost  complainants  at  Burlington  from  15  to  17  cents  each. 
Complainants  estimate  their  cost  of  cartage,  etc.,  to  be  about 
3  cents  per  case,  but  how  they  arrive  at  this  figure  is  not  shown. 
In  view  of  the  fact  that  the  same  team  and  labor  employed 
to  load,  unload  and  cart  full  cases  can  be,  and  probably  is, 
utilized  in  unloading,  loading  and  carting  empty  cases,  with  but 
little  additional  time  involved,  it  may  be  that  this  estimate  of 
complainants  is  placed  too  high. 

The  cases  are  carried  under  an  estimated  weight  of  10  lbs., 
and  complainants  generally  load  the  car  full.  A  carload  of  500 
cases  yields  the  defendant  carriers  a  revenue  per  car  of  $48.50, 
or  9.7  cents  per  case  from  Providence  to  Burlington ;  but  the 
defendants  do  not  concede  that  the  usual  carload  of  returned 
packages  contains  more  than  400  cases.  The  revenue  on  a  car 
of  500  cases  by  the  National  Despatch  amounts  to  $43.50,  or  8.7 
cents  per  case.  Under  the  third  class  rate  of  66  cents  by  the 
defendant  roads  the  carriers  received  $33.00  per  car,  or  6.6  cents 
per  case,  and  the  National  Despatch  obtained  at  its  regular 
third  class  60  cent  rate  $30.00  per  car,  or  6  cents  per  case,  and 
under  its  special  rate  of  54  cents,  $27.00  per  car,  or  5.4  cents  per 
case. 

The  Chicago  75  cent  first  class  rate  on  a  carload  of  500  cases 
gives  a  revenue  of  $37.50,  or  7.5  cents  per  case,  and  the  National 
Despatch  differential  rate  of  65  cents  amounts  to  $32.50  per  car, 
or  6.5  cents  per  case.  Under  the  old  50  cent  third  class  rate  to 
Chicago,  the  carload  brought  $25.00,  or  5  cents  per  case  to  the 
carriers,  and  by  the  National  Despatch  differential  it  amounted 
to  $22.00,  or  4.4  cents  per  case. 
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Tlins,  under  the  change  from  third  to  first  class  rates  on 
January  2,  1893,  the  defendant  and  other  trunk  line  carriers 
increased  their  revenue  per  car  of  500  cases  from  Providence 
to  Burlington  $15.50,  and  the  National  Despatch  line  increased 
tlieir  carload  compensation  between  the  same  points  $13.50; 
but  by  the  special  rate  of  November  25,  1693,  they  made  a 
reduction  of  $16.50  per  car,  or  $3.00  per  car  less  than  they 
received  prior  to  January  2,  1893,  and  the  difference  between 
the  carload  rate  by  the  National  Despatch  and  by  the  defend- 
ant and  other  trunk  line  carriers  from  November  25,  1893, 
to  March  3,  1894,  was  $21.50.  It  was  testified  for  com- 
plainants at  the  hearing  that  since  the  increase  of  January  2, 
1 893,  they  had  not  returned  half  the  number  of  cases  which 
they  did  when  third  class  rates  were  in  effect ;  but  we  are  not 
informed  why  this  should  have  been  so  during  the  time  the 
National  Despatch  special  rate  of  54  cents  to  Burlington  was 
in  effect. 

About  one  half  of  complainants'  cases  are  made  of  hard 
wood,  and  we  assume  that  they  are  more  durable  and  some- 
*vliat  more  expensive  than  the  case  commonly  called  the  gift 
case.  Complainants'  cases  and  the  returnable  cases  now  in 
general  use  by  other  shippers  are  considerably  lighter  than 
those  formerly  known  as  "  heavy  returnable  cases,"  which 
weighed  about  25  lbs.  each.  The  number  of  times  a  returnable 
ease  can  be  used  depends  upon  the  treatment  it  receives.  It 
may  be  available  for  but  one  journey ;  it  may  serve  for  half  a 
dozen  and  even  a  greater  number  of  egg  shipments.  While 
the  present  rate  of  9.7  cents  per  case  over  the  defendant  lines 
from  Providence  to  Burlington,  added  to  complainants'  esti- 
mated cost  of  cartage,  etc.,  of  3  cents  per  case,  still  leaves 
them  a  margin  of  from  2.3  to  4.3  cents  less  than  the  cost  of 
one  of  their  new  cases  (and  using  the  case  for  about  five 
shipments  would  practically  make  up  the  cost  of  such  a  case, 
and  this  margin  would  be  increased  by  shipments  under  the 
National  Despatch  differential,  which  is  10  cents  per  hundred 
less)  this  does  not  take  into  account  the  cost  of  new  fillers  or 
the  percentage  of  cases  damaged  in  transit  or  lost  in  the 
course  of  complainants'  distributing  trade  with  towns  in  the 
eastern  states.     The  value  of  gift  cases  at  Burlington  is  not 


192  INTERSTATE   COMMERCE   COMMISSION   SEPOR'iB. 

shown,  and  it  is  probable  that  complainants  also  compare  the 
cost  of  such  a  case  with  their  cost  of  cartage  and  transportation 
from  Providence  to  Burlington. 

It  is  evident  that  the  foregoing  summary  of  facts  does  not 
enable  us  to  determine  whether  the  return  of  egg  cases  from 
Providence  to  Burlington  should  be  viewed  in  the  light  of  a 
special  service,  incidental  and  necessary  to  the  shipment  of 
eggs  in  the  contrary  direction,  and  it  follows  that  the  lack  of 
evidence  necessary  to  the  solution  of  this  preliminary  question 
prevents  us  from  coming  to  a  definite  conclusion  concerning 
the  propriety  of  the  classification  challenged  in  the  com- 
plaint. 

The  action  of  the  National  Despatch  Line  carriers  in  estab- 
lishing, after  this  complaint  was  brought,  a  special  rate  which 
was  still  lower  than  the  old  third  class  rating  by  that  line  is 
rather  strong  indication  that  the  return  of  egg  cases  from 
Providence  to  Burlington  is  to  be  viewed  in  the  light  of  a 
special  service  connected  with  the  eastward  transportation  oi 
eggs,  and  casts  some  doubt  upon  the  reasonableness  of  the 
first  class  rating  of  old  egg  cases.  Furthermore,  their  action 
in  canceling  such  special  rate  subsequent  to  the  hearing  in 
this  case  is  calculated  to  create  a  presumption  of  arbitrary 
and  unwarranted  action,  either  on  their  part  as  to  such  rate, 
or,  if  the  special  rate  was  proper,  on  the  part  of  all  the 
carriers  in  increasing  the  classification  in  January,  1893.  But 
the  National  Despatch  Line  carriers  are  not  parties  to  this 
proceeding.  These  carriers  and  all  others  interested  were, 
it  is  true,  given  leave  at  the  commencement  of  this  case  to 
intervene  and  be  heard,  but  instead  of  intervening  the  Central 
Vermont  and  the  other  National  Despatch  carriers  practically 
conceded  the  justice  of  the  complaint  by  putting  in  a  special 
rate  of  54  cents.  Such  action,  so  far  as  the  traffic  by  that 
route  is  concerned,  warrants  a  belief  in  the  excessive  character 
of  the  higher  rating  which  is  not  overcome  by  the  fact  that, 
for  reasons  not  disclosed,  they  withdrew  the  special  rate  before 
the  making  of  this  report  But,  as  before  stated,  the  National 
Despatch  Line  carriers  are  not  actual  defendants  herein,  and 
their  conduct  during  the  pendency  of  this  proceeding,  while 
significant     upon     the     general    question     of    reasonableness^ 
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Bhonld  not  be  held  to  conclude  carriers  over  other  lines  who 
are  parties  hereto. 

Tn  consideration  of  the  use  of  both  gift  and  returnable 
cases  in  egg  shipments,  the  action  of  the  carriers  in  attempting 
to  prescribe  a  particular  case  for  egg  shipments  in  the  pro- 
posed circular  of  February  15,  1892,  which  would  have 
brought  about  the  general  use  of  returnable  egg  cases,  and 
then  not  only  receding  from  this  position,  but  going  further 
in  the  contrary  direction  by  raising  the  rating  on  old  or 
returned  cases,  the  successive  increase  in  the  classification  of 
old  cases  from  fourth  to  third  class  and  then  from  third  to 
first  class,  the  concession  and  withdrawal  of  very  favorable 
rates  during  the  pendency  of  this  controversy  by  carriers  not 
actually  parties  hereto,  the  very  limited  range  which  the 
testimony  has  taken,  and  the  desirability  of  having  the  proper 
classification  of  returned  egg  cases  definitely  determined,  we 
think  that  time  should  be  allowed  to  the  defendants  and  the 
other  carriers  concerned  to  consider  whether  shippers  gen- 
erally who  use  returned  cases  are  not  unduly  prejudiced  by 
the  increase  to  first  class  rates  and  take  or  refrain  from  taking 
action  accordingly,  and  that  from  and  after  the  first  day  of 
July  next,  the  complainants  and  any  other  interested  shipper 
or  consignee  may,  if  the  carriers  fail  to  take  satisfactory 
action,  ask  to  have  the  case  re-opened;  and  thereupon  such 
further  direction  will  be  given  as  will  serve  to  bring  in 
necessary  parties  defendant  by  amended  or  supplemental  com- 
plaint or  otherwise  as  may  appear  to  be  required,  and  it  is  so 
ordered. 

Our  inclination  to  treat  the  case  in  this  way  is  strengthened 
somewhat  by  the  fact,  not  hereinbefore  mentioned,  that  by 
exceptions  tiled  to  Classification  No.  11,  and  also  to  that 
which  is  now  in  force,  shippers  locally  over  the  road  of  the 
defendant,  the  New  York,  New  Haven  &  Hartford  Railroad 
Company,  have  been  and  are  able  to  return  oafl68  at  fourth 
class  rates.  We  find  among  our  files  a  telegram  from  the 
General  Freight  Agent  of  this  company  in  relation  to  this 
exception  sheet,  which  states :  "  We  return  egg  carriers  and 
cases  at  fourth  class  from  original  consignee  to  oriirinal 
shipper  between  our  own  stations  where  we  get  full  lucal 
13 
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tariff  or  practically  so,  but  we  do  not  do  bo  where  we  receive 
a  small  proportion  of  some  through  rate  from  a  western  line/' 
We  refrain  from  commenting  at  this  time  upon  this  very 
material  concession  to  local  shipments  beyond  saying  that  the 
explanation  in  the  telegram  referred  to  does  not  convince  us 
that  the  difference  in  the  rating  of  through  and  local  shijv 
ments  of  returned  egg  cases  is  just. 

While  from  the  imperfect  view  of  the  situation  which  has 
been  afforded  we  are  unable  to  arrive  at  a  definite  conclusion 
concerning  the  reasonableness  and  justice  of  the  classification 
complained  of,  there  are  some  significant  circumstances  which 
impress  us  with  a  present  belief  that  the  increase  from  a  third 
to  a  first  class  rating  may  have  been  too  great  an  advance. 
We  therefore  recommend  the  carriers  to  give  the  question 
prompt  and  earnest  consideration  during  the  period  aUowed 
therefor. 
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BEiGHT  Bureau  op  the  Cincinnati  Chamber  of  Commerce 
F.  The  Cincinnati,  New  Orleans  and  Texas  Pacific  Kail- 
way  Company,  Lessee  of  the  Cincinnati  Southern  Bail- 
way  ;  The  Louisville  and  Nashville  Railroad  Company  ; 
The  East  Tennessee,  Virginia  and  Georgia  Railway 
Company;  The  Western  and  Atlantic  Railroad  Com- 
pany ;  The  Alabama  Great  Southern  Railroad  Company  ; 
The  Atlanta  and  West  Point  Railroad  Company;  T:e 
Central  Railroad  and  Banking  Company  of  Georgla; 
The  Georgia  Railroad  Company;  The  Georgia  Pacific 
Railway  Company  ;  The  Norfolk  and  Western  Railroad 
Company  ;  The  Port  Royal  and  Augusta  Railway  Com- 
pany; The  Richmond  and  Danville  Railroad  Company; 
The  Savannah,  Florida  and  Western  Railway  Company  • 
The  Seaboard  and  Roanoke  Railroad  Company;  The 
South  Carolina  Railway  Company  ;  The  Western  Rail- 
way OF  Alabama  ;  The  Wilmington  and  Weldon  Railroad 
Company  ;  The  Wilmington,  Columbia  and  Augusta  Rail- 
road Company  ;  The  Baltimore,  Chesapeake  and  Richmond 
Steamboat  Company;  The  Clyde  Steamship  Company; 
The  Merchants'  and  Miners'  Transportation  Company; 
The  Ocean  Steamship  Company;  The  Old  Dominion 
Steamship  Company. 


he  Chicago  Freight  Bureau  V.  The  Louisville,  New 
Albany  and  Chicago  Railway  Company;  The  Chicago 
and  Alton  Railroad  Company  ;  The  Chicago  and  Eastern 
Ilunois  Railroad  Company;   The  Cincinnati,  Hamilton 
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AND  Dayton  Railroad  Company  ;  The  Cleveland,  Cinoin- 
NATi,  Chicago  and  St.  Louis  Railway  Company;  The 
EvANSviLLE  AND  Terre  Haute  Railroad  Company  ;  The 
Illinois   Central   Railroad  Company;    The  Louisville, 

EVANSVILLE   AND    St.    LoUIS   CONSOLIDATED    RaILROAD    COM- 
PANY;   The  Peoria,  Decatur  and  Evansvillb  Railway 
Company;  The  Pittsburgh,  Cincinnati,  Chicago  and  St. 
Louis  Railway  Company  ;  The  Terre  BLa^ute  and  Indian- 
apolis Railroad  Company;  The  Wabash  Railroad  Com- 
pany ;  The  Cincinnati,  New  Orleans  and  Texas  Pacific 
Railway  Company,  Lessee  of  the  Cincinnati  Southern 
Railway  ;    The    Louisville    and    Nashville    Railroad 
Company;   The   East  Tennessee,  Virginia  and  Georgia 
Railway  Company  ;  The  Western  and  Atlantic  Railroad 
Company  ;  The  Alabama  Great  Southern  Railroad  Com- 
pany ;  The  Atlanta  and  West  Point  Railroad  Company  ; 
The  Central  Railroad  and  Banking  Company  of  Georgia  ; 
The  Georgia  Railroad  Company  ;  The  Georgia  Pacific- 
Railway  Company;  The  Norfolk  and  Western  Railroad 
Company  ;  The  Port  Royal  and  Augusta  Railway  Com- 
pany ;  The  Richmond  and  Danville  Railroad  Company  • 
The  Savannah,  Florida  and  Western  Railway  Company  : 
The  Seaboard  and   Roanoke  Railroad  Company;  Thk 
South  Carolina  Railway  Company  ;  The  Western  Rail- 
way OF  Alabama  ;  The  Wilmington  and  Weldon  Railroad 
Company  ;  The  Wilmington,  Columbia  and  Augusta  Rail- 
road Company;   The  Baltimore,  Chesapeake  and  Rich- 
mond Steamboat  Company  ;  The  Clyde  Steamship  Company  ; 
The  Merchants'  and  Miners'  Transportation  Company; 
The   Ocean   Steamship   Company  ;   The   Old   Dominion 
Steamship  Company. 


ISXiaHT  BUREAU  V.  OINOIKNATI,  N.  O.  A  T.  P.  B.  00.  BT  AL.    197 


Decided  May  29,  1894. 


1.  If  ndlway  companies  engaged  in  the  transportation  of  traffic  from  one 
territory  voluntarily  enter  into  an  association  with  railway  companies 
engaged  in  the  transportation  of  similar  traffic  from  another  territory  to  a 
common  market,  for  the  purpose,  among  others,  of  a  mutual  adjustment 
of  rates  over  their  respective  lines,  and  in  pursuance  of  this  purpose  as 
members  of  such  association  agree  to  maintain  rates  over  their  own  lines 
higher  than  are  reasonable,  and  the  relation  thus  established  between  the 
rates  from  the  two  territories,  respectively,  is  unjustly  prejudicial  to  the 
former  and  unduly  preferential  to  the  latter,  this  is  a  violation  of  the  first 
paragraph  of  section  8  of  the  Act  to  regulate  commerce,  for  which, 
whether  or  not  there  be  a  Joint  liability  under  said  Act  of  the  two  systems 
of  carriers,  there  is  at  least  a  several  liability  on  the  part  of  those  serving 
the  territory  injuriously  affected. 

)•  Where  the  reasonableness  of  rates  is  in  question,  comparison  thereof  mH>' 
be  made,  not  only  with  rates  on  another  line  of  the  same  carrier,  but  also 
with  those  on  the  lines  of  other  and  distinct  carriers — the  value  of  the 
comparison  being  dependent  in  all  cases  upon  the  degree  of  similarity  of 
the  circumstances  and  conditions  attending  the  transportation  for  wbic  h 
the  rates  compared  are  charged. 

8-  The  influence  of  water  competition  via  the  Atlantic  on  rail  rates  from 
northeastern  cities  to  southern  territory  is  not  so  great,  as  appears  by  the 
proof  in  these  cases,  as  to  account  for  or  justify  the  difference  l)etween  the 
mileage  rates  from  those  cities  and  the  mileage  rates  from  Chicago  and 
Cincinnati  to  such  territory  under  the  rates  complained  of,  and  the  fact  of 
that  influence  on  rates  from  the  former  cities  cannot  be  invoked  as  a  justi- 
fication of  rates  from  the  latter,  which,  after  due  allowance  for  such  influ 
ence  as  a  substantially  dissimilar  circumstance,  still  appears  on  comparison 
of  the  two  sets  of  rates  to  be  unduly  preferential  to  the  former  and  unjunily 
discriminative  against  the  latter.  In  rates  from  different  territories  to  h 
common  market,  *'  relative  equality  is  necessary  in  the  degree  of  the  simi 
Urity  "  of  circumstances  and  conditions  attending  the  transportation  in  the 
two  cases. 

^  The  fact  which  is  made  to  appear  in  these  cases,  that  rates  on  traffic  of  the 
Dumbered  classes  from  Chicago  and  CiDcinnati  to  southern  territory  are 
made  lifjher  than  they  otherwise  would  be,  for  the  purpose  of  securing  to 
the  lini'M  from  northeastern  cities  the  transportation  of  that  truffle  from  the 
territory  set  apart  to  ibem  under  the  Southern  Railway  &  Steamship  Asso- 
ciation Agreement,  itself  raises  a  prima  facie  presumption  of  the  unreason 
aMcness  of  those  rates. 
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6.  Each  locality  competing  with  others  la  a  oommon  market  la  entitled  to 
reasonable  and  Just  rates  at  the  hands  of  the  carriers  serrlng  It  and  to  the 
benefit  of  all  its  natural  advantages,  and  no  departure  from  the  mle  requir- 
ing rates  in  all  cases  to  be  reasonable  in  themselves  can  be  Justified  on  the 
ground  that  it  is  necessary  in  order  to  maintain  existing  trade  relations,  or 
to  "  protect  competing  markets."  or  to  '*  equalize  commercial  conditions," 
or  to  secure  to  carriers  traffic  from  certain  territory  aasamed  to  be  exdn* 
sively  theirs. 

•.  The  division  of  territory  between  the  eastern  and  western  Unea  prorided 
for  in  the  Southern  Railway  &  Steamship  Association  Agreement  is  with- 
out warrant  in  law  and  appears  to  be  made  for  the  benefit  of  the  carriers 
without  regard  to  the  interests  of  shippers  in  the  territory  so  divided,  to 
whom  it  is  in  effect  a  denial  of  the  privilege  of  shipping  their  goods  or 
produce  to  market  by  the  line  or  route  they  may  prefer. 

7.  The  "  fines"  or  "  penalties"  imposed  by  the  provisiona  of  the  agreement 
of  the  Southern  Railway  &  Steamship  Association  on  members  for  viols- 
tion  of  association  rules  appear  on  the  face  of  that  agreement  to  be  a?a'l- 
able  as  substitutes  for  payments  which  would  be  exacted  under  a  regular 
pooling  system,  and  the  arrangement  under  which  they  are  imposed  Ih 
tantamount  to  a  combination,  contract  or  agreement  '*  for  the  pooling  of 
freights  of  dififercnt  and  competing  railroads,  or  to  divide  between  them 
the  aggregate  or  net  proceeds  of  the  earnings  of  such  railroads  or  any  por 
tion  thereof,"  which  are  forbidden  by  the  statute. 

8.  The  requirement  of  the  agreement  of  the  Southern  Railway  A  Steamship 
Association  that  its  members  apply  *'  full  local  rates  upon  all  traffic  sub- 
ject to  the  Association  Agreement  coming  from  or  going  to"  connecting 
lines  which  do  not  maintain  Association  rates,  while  to  traffic  from  other 
connecting  lines  conforming  to  such  rates  full  local  rates  are  not  applieil. 
is  repugnant  to  that  clause  of  §  8  of  the  Act  to  regulate  commerce 
which  forbids  carriers  to  "  discriminate  in  their  rates  and  cluurges  between 
connecting  lines." 

For  the  Cincinnati  Freight  Bureau,  K  P.  WiUon  and  Morii- 

mer  Matthews, 

For  the  Chicago  Freight  Bureau,  James  E.  Mwnroe  and  N.  0. 

Inglehart, 

For  the  Cincinnati,  New  Orleans  &  Texas  Pacific  Railway 
Company  and  the  Alabama  Great  Southern  Railway  Company, 
Edward  Colston^  Charles  M.  Cist  a!id  George  Hoadly^  Jr. 

For  the  Louisville  &  Nashville  Railroad  Company,  Edward 
CoUtoii  and  S,  li.  Enott. 
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RBPOBT  AND  OPINION  OF  TH£   0OMMI88ION. 

Clements,  Commissioner: 

The  complaints  in  these  cases,  which  were  heard  and  may 
be  disposed  of  ^  together,  were  filed,  respectively,  by  the 
Freight  Bureau  of  the  Cincinnati  Chamber  of  Commerce  and 
the  Chicago  Freight  Bureau.  The  former  will  hereinafter  be 
referred  to  as  the  Cincinnati  case,  and  the  latter  as  the  Chi- 
cago case. 

In  both  complaints,  Baltimore,  Philadelphia,  New  York, 
Boston  and  contiguous  territory  are  designated  "Eastern  Sea- 
board Territory;"  Knoxville  and  Chattanooga,  Tenn.,  Kome 
and  Atlanta,  Ghi.,  Birmingham,  Anniston  and  Selma,  Ala., 
Meridian,  Miss.,  and  contiguous  territory,  "  Southern  Terri- 
tory;" and  Cincinnati,  Ohio,  Louisville,  Ky.,  Indianapolis  and 
Evansville,  Ind.,  Chicago  and  Cairo,  111.,  St.  Louis,  Mo.,  and 
contiguous  territory,  "  Central  Territory.*'  These  designations 
will  be  so  applied  in  this  opinion. 

The  general  ground  of  complaint  in  the  Cincinnati  case  is 
tliat  the  rates  of  freight  established  by  the  defendant  carriers 
from  the  Eastern  Seaboard  and  Central  territories,  respectively, 
to  Soutliem  territory,  "  unjustly  discriminate  in  favor  of  the 
inerchants  and  manufacturers  whose  business  is  located  and 
transacted  in  Eastern  Seaboard  territory  and  against  the  mer- 
chants and  manufacturers  whose  business  is  located  and  trans- 
ited in  Cincinnati  and  other  points  in  Central  territory."  It 
^  stated  that  "  the  burden  of  the  complaint  lies  against  the 
^^ktion  which  exists  between  tlie  current  rates  of  freight  on 
^'^'inufadured  articles  and  werehandise^^  (numbered  classes) 
'from  Eastern  Seaboard  territory  to  Southern  territory,  and 
^he  current  rates  of  freight  exacted  upon  like  commodities 
^hen  shipped  from  Central  territory  to  the  South,  and  against 
^"e  unfair  basis  of  general  construction  of  the  tariffs  under 
consideration  whereby  the  rates  charged  for  transportation  of 
coniinodities  classified  under  *  numbered  classes'  bear  a  much 
^^lier  percentage  relation  to  the  rates  from  New  York  than 
"0  the  rates  on   commodities   enumerated    under   the   lettered 
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classes"  (food  products  and  similar  heavy  traffic);  and  it  is 
alleged  "  that  this  improper  relation  between  rates  has  the 
effect  of  restraining  and  impeding  the  growth  of  productive 
industries  in  Central  territory  and  encouraging  and  promoting 
similar  industries  in  Eastern  Seaboard  territory,  and  is  the 
direct  result  of  an  agreement  established  by  convention  be- 
tween the  oflBicers  of  defendants,  whereby,  in  order  to  secure 
stability  in  rates  and  to  prevent  competition  between  the  lines 
leading  respectively  from  the  Eastern  Seaboard  and  Central 
territories  to  the  South,  it  was  decided  to  secure  to  the  East- 
ern lines  and  Eastern  territory  the  traffic  in  merchandise  and 
manufactured  articles  and  to  the  Western  territory  the  traffic 
in  food  products  and  similar  heavy  commodities."  In  support 
of  these  charges  as  to  the  alleged  "  improper  relation  "  between 
the  rates  from  Eastern  territory  and  Central  territory  to  South- 
em  territory,  and  between  those  on  the  numbered  and  lettered 
classes,  tabular  statements  are  given  of  the  distances,  and  class 
rates  from  leading  points  in  the  Eastern  and  Central  territo- 
ries  to  the  points  named  above  in  Southern  territory  and  of 
the  percentage  relation  borne  by  rates  and  distances  from  Cin- 
cinnati to  those  from  New  York. 

The  complaint  in  the  Chicago  case  contains  similar  tabular 
statements  and  charges,  made  applicable  to  Chicago,  and  in 
addition  calls  in  question  the  reasonahlenesa  in  themael/oea  of 
the  through  rates  from  Chicago  to  Southern  territory  by  the 
averments  "  that  traffic  between  Chicago  and  the  Southern 
territory  is  through  traffic  and  it  is  unjust  to  Chicago  that 
rates  from  that  point  should  be  exacted  by  defendants  based 
upon  unreasonably  high  rates  between  Cincinnati  and  other 
Ohio  river  crossings  and  Southern  territory,  to  which  are 
added  substantially  the  local  rates  in  effect  from  Chicago  to 
Cincinnati  and  said  other  Ohio  river  crossings,"  and  that  "if 
Cincinnati  rates  are  to  be  taken  as  a  basis,  the  rates  from 
Chicago  to  Southern  territory  should  be  some  fair  percentage 
above  the  rates  from  Cincinnati,  or  some  other  arbitraries 
above  the  Cincinnati  rates  as  the  present  New  York  and 
Boston  rates  are  above  the  rates  from  Baltimore."  It  is  also 
alleged  that  ''  the  same  rates  are  charged  from  New  York  and 
from   Boston   to    points   in  Southern  territory  whose  distances 
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vary  more  than  500  miles,"  and  it  is  claimed  that  "if  equal 
rates  prevail  from  points  widely  separated  in  Eastern  territory, — 
snch  as  New  York  and  Boston, — to  Southern  territory,  the  same 
basis  should  govern  in  rate  making  to  the  same  Southern 
points  from  stations  in  Central  territory, — such  as  Cincinnati 
and  Chicago,  which  are  much  nearer  together  than  New  York 
and  Boston."  The  prayer  of  the  complainants  in  both  cases 
is  for  an  order  commanding  the  defendants  to  desist  from  the 
alleged  violations  of  the  Act  to  regulate  commerce  and  requir- 
ing them  to  so  adjust  their  several  freight  tariffs  as  to  aflFord 
the  merchants  and  manufacturers  of  Cincinnati  and  Chicago 
and  other  points  in  contiguous  territory  "a  fair  and  equal 
opportunity  to  deliver  their  products  to  consumers  in  the 
South  upon  such  terms  of  equality  compared  with  their  com- 
petitors in  Eastern  Seaboard  territory,  as  their  geographical 
position,  commercial  ability,  and  ample  transportation  facilities 
will  justify." 

In  the  Cincinnati  case  answers  are  filed  by  the  Cincinnati, 
New  Orleans  &  Texas  Pacific  Railway  Company  (lessees  of 
Cincinnati  Southern  Eailroad),  the  Alabama  Great  Southern 
Railroad  Company,  the  Louisville  &  Nashville  Railroad  Com- 
pany, the  East  Tennessee,  Virginia  &  Georgia  Railway  Com- 
pany, the  Atlanta  &  West  Point  Railroad  Company,  the  Cen- 
tral Railroad  &  Banking  Company  of  Georgia,  the  Georgia 
Pacific  Railway  Company,  the  Norfolk  &  Western  Railroad 
Company,  the  Port  Royal  and  Augusta  Railway  Company, 
the  Richmond  &  Danville  Railroad  Company,  the  Seaboard 
&  Roanoke  Railroad  Company,  the  Western  Railway  of  Ala- 
bama, the  Baltimore,  Chesapeake  &  Richmond  Steamboat 
Company,  the  Merchants'  &  Miners'  Transportation  Com- 
l>aiiy,  the  Ocean  Steamship  Company,  and  the  Old  Dominion 
Steamship  Company.  They  all  deny  the  general  charge,  that 
tiie  rates  over  the  respective  lines  of  transportation  from  the 
Central  and  Eastern  Seaboard  territories  to  Southern  territory 
unjustly  discriminate  against  Central  territory  in  favor  of  East- 
ern Seaboard  territory.  It  is  alleged  in  substance  that  the 
all-rail  rates  from  Eastern  Seaboard  to  Southern  territorv 
are  d(?terniincd  by  the  combined  rail-and- water  rates  from 
Boston,  New  York,  Philadelphia,  and  Baltimore  via  Steamship 
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lines  to  Charleston  and  Savannah  and  thence  by  rail  to  the 
interior,  and  that  the  rates  from  Cincinnati  and  other  points 
in  Central  territory  are  not  thus  controlled  by  water  compe- 
tition. The  other  allegations  of  the  complaint  stated  above 
are  also  denied;  and  it  is  claimed  by  most  of  the  respondents 
that  the  transportation  in  which  they,  as  members  of  throngh 
lines  from  their  respective  territories  to  the  South,  are  engaged, 
is  not  ^^  under  a  common  controlj  mcmagement  or  arrange- 
m^nty  for  a  continuous  carriage  or  ehipnient^^  within  the 
meaning  of  those  words  as  used  in  the  first  section  of  the  Act 
to  regulate  commerce. 

In  the  Chicago  case  answers  are  tiled  by  the  following 
railway  companies:  The  Louisville,  New  Albany  &  Chicago, 
'  the  Chicago  &  Alton,  the  Chicago  &  Eastern  Illinois,  the 
Cincinnati,  Hamilton  &  Dayton,  the  Cleveland,  Cincinnati, 
Chicago  &  St.  Louis,  the  Illinois  Central,  the  Lonisviile, 
£vansville  &  St.  Louis,  the  Pittsburgh,  Cincinnati,  Chicago  & 
St.  Louis,  the  Terre  Haute  and  Indianapolis,  the  Cincinnati, 
New  Orleans  &  Texas  Pacific  (lessees  Cincinnati  Southern), 
the  East  Tennessee,  Virginia  &  Georgia,  the  Alabama  Oreat 
Southern,  the  Atlanta  &  West  Point,  the  Central  of  Georgia, 
the  Georgia  Pacific,  the  Norfolk  &  Western,  the  Port  Royal 
&  Augusta,  the  Kichmond  &  Danville,  the  Seaboard  &  Koan- 
oke,  the  Western  of  Alabama,  and  the  following  steamship 
companies :  The  Baltimore,  Chesapeake  &  Richmond,  the 
Merchants'  &  Miners'  Transportation,  the  Ocean,  and  the  Old 
Dominion.  These  answers  present  substantially  the  same 
issues  as  are  raised  in  the  Cincinnati  case.  It  will  be  noted, 
that  in  addition  to  the  railroad  and  steamship  companies  made 
parties  defendants  in  the  Cincinnati  case,  the  complaint  in  the 
Chicago  case  is  filed  against  a  number  of  railroad  companies 
running  from  Chicago  to  Cincinnati  and  other  Ohio  river 
points.  These  roads  allege  that  their  "  rates  are  confined  to 
the  Ohio  river,  and  that  the  through  rate  to  any  point  south 
of  the  Ohio  river  is  made  by  adding  their  rates  to  the  Ohio 
(exclusively  made  by  them)  to  the  rates  established  by  the 
lines  south  thereof,  to  the  point  of  destination,  over  which 
rates  south  of  the  Ohio  they  neither  possess  nor  exercise  any 
control   whatever,  either    as  to    the    making    or  enforcement 
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thereof."     They  also  affirm  the  reasonablenesB  of  their  rates  north 
of  the  Ohio. 

There  are  many  argumentative  averments  and  allegations  of 
facts  contained  in  the  complaints  and  answers,  which  it  is  nnnec- 
esearj  to  set  forth  here,  as  such  as  are  deemed  material  will  be 
stated  further  on  and  given  due  consideration. 


FAOTS. 

1.  The  tabular  statements  mentioned  above  as  being  contained 
in  the  complaints  purporting  to  show  distances  and  class  rates 
from  Cincinnati  and  Chicago  in  Central  territory  and  from  Bos- 
ton, New  York,  Philadelphia,  and  Baltimore,  in  Eastern  Seaboard 
territory,  to  the  points  designated  as  being  in  Southern  territory, 
and  also  giving  the  percentage  relation  borne  by  such  distances 
and  rates  from  Cincinnati  and  Chicago  to  those  from  New  York, 
are  found  to  be  correct  with  a  few  immaterial  exceptions.  The 
following  are  those  statements  corrected  and  showing  current 
ratea  and  percentages : 
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To  Atlanta,  Ca. 
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2.  Tlie  dUtancee  from  the  Eastern  Seaboard  citieB  in  the 
above  stateincDts  are  aU  rail,  vhile  the  rates  are  rail  and 
water,  or  based  on  the  rail-and-water  rates ;  both  the  distance! 
and  rates  from  Cincinnati  and  Chicago  are  all  raU.  There 
are  a  number  of  steamaliip  lines  running  from  the  Eastern 
Seaboard  to  CharleBton,  Savannah,  and  other  sonthem  porta, 
namely,  tlie  Ocean  Steamship,  the  Ma)lory,  the  Morgan,  the 
Clyde,  and  the  Merchants'  &  Miners' ;  and  the  above  com- 
bined rail  and  water  rates  appear  to  be  made  by  adding  the 
rate  of  the  steamer  lines  to  the  rate  of  the  all-rail  Unee  from 
the  ports  to  interior  points.  The  actual  miletige  by  water 
from  New  York  to  Charleston  and  Savannah  is  estimated  at 
abont  7&0  miles,  but  the  rates  of  the  steamer  lines  are  made 
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on  the  basifi  of  what  is  termed  by  t'  )  witnesses  a  ^^construc- 
tive mileage"  of  230  miles  to  Charleston  and  250  miles 
to  Savannah,  that  is,  the  w  rer  rate  from  New  York  to 
Charleston  is  equal  to  t!:u  rail  rate  for  230  miles  by  land, 
and  to  Savannali,  to  the  rail  rate  for  250  miles.  The  all-rail 
distance  from  New  York  to  Charleston  is  799  miles  and  to 
Savannah  914  miles.  The  following  are  the  distances  from 
Charleston  and  Savannah  by  rail  to  the  interior  points 
named : 


From 
<  bnrleMtoj. 

tu 

Knoxville 588  miles. 

Chattanooga 446  " 

Atlanta 808  *• 

Home 867  •' 

Birmingham 475  " 

Anniston 413  ** 

•*-lma  (Via  E.  T.  V.  A  G.)-  561  " 

MeriiiiMn  "  .  671  " 


From 
Savannah, 

to 

Knoxville 620  miles. 

Chattanooga 488  •* 

AlUnU 295     *• 

Rnme 867  " 

BiriPfncham 462  " 

Anni8l..n 899  " 

S    urn  (Via  S.  F.  R  R.)  .  462  " 

M»ridian(VlaE.T.V  &G.^  6<l9  " 


The  sums  of  the  "  constructive "  mileages  of  230  miles  from 
New  York  to  Charleston  and  260  miles  to  Savannah,  plus  the 
actual  rail  mileages  to  interior  points  above  given,  are  shown 
by  the  following  table : 


Via  Chnrleston. 

to 

Knoxvnic 768  miles. 

Chattanooga 676  *' 

Atlanta SS'i  •• 

Rome 597  *' 

Birmingham 705  ** 

Anninton 642  " 

helm:i 791  " 

Meriuiun 901  " 


Via  Savannah. 

to 

Knoxville 770  miles. 

Chattanooga 683  " 

Atlanta 545  •* 

Rome 617  •* 

Birmingham 712  " 

Annislon 649  " 

Selma 712  " 

Meridian 919  " 


These  are  what  are  termed  the  ^^rate  making  mileages" 
from  New  York  by  water  to  Charleston  and  Savannah  and 
thence  bj  rail  to  the  interior  points  named,  upon  which  the 
combined  raHrand-wcUer  rates  from  New  York  are  based. 
The  rail-and-water  rates  from  the  Eastern  Seaboard  cities  to 
southern  territory  practically  control  the  all  rail  rates.  The 
all-rail  rates  are  the  same  as  the  rail-and-water  rates  to 
Elnoxville,    Chattanooga,    Birmingham,   Selma,  and    Meridian, 
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but  to  Koine,  Atlanta,  Anniston,  and  points  east  of  a  line 
drawn  from  Chattanooga  through  Birmingham,  Selma,  and 
Montgomery  to  Pensacola,  the  all  rail  rates  are  higher  than 
the  rail  and  water  rates  by  the  following  differentials : 


Classes 

....     ia8456ABODBHF 

Differentials  in  cents 

....      8664822222     844 

3.  The  lines  regularly  engaged  in  the  transportation  of 
-iraiBc  from  Cincinnati,  Chicago,  and  contiguous  territory,  to 
Southern  territory,  are  aU  rail.  There  appears  to  be  no  through 
water  or  rail-and-water  line  in  regular  operation  for  the 
transportation  of  traffic  in  the  numbered  classes  between 
those  territories.  There  is  a  line  by  lake  from  Chicago  to 
Buflfalo  and  from  that  point  by  rail  or  canal  to  New  York,  which 
has  a  direct  effect  on  the  rail  rates  between  Chicago  and  the 
seaboard, — particularly  the  rates  on  grain  and  grain  products. 
As  to  rates  on  articles  of  the  higher  classes,  the  influence  of 
rlie  water  competition  does  not  appear  to  be  so  controlling. 
The  rates  from  Chicago  to  New  York  are  the  basis  of  the 
rates  from  Central  and  Trunk  Line  territory  to  the  Nortli- 
oastern  seaboard,  the  latter  being  percentages  of  the  former; 
and  the  water  competition  by  lake  and  canal  thus  indirectly 
(•xerts  an  influence  upon  the  rates  to  the  seaboard  from  as  far 
south  as  St.  Louis  and  Cincinnati.  Traffic  may  be  trans- 
ported by  the  lake  and  canal  or  lake  and  rail  line  from 
( 'liicago  to  New  York  and  thence  on  the  Atlantic  to  Charles- 
ton, Savannah,  and  other  southern  ports,  and  thence  by  rail  to 
interior  points  in  Southern  territory,  and  there  is  evidence 
tending  to  show  that  in  the  past,  some  shipments  have  been 
made  that  way,  but  mostly  of  grain  and  heavy  articles  such 
H6  are  embraced  in  class  6  of  the  Official  Classification  and 
the  lettered  classes  of  the  Southern  Classification.  The  traffic 
shipped  from  Chicao^o  by  lake  to  Buffalo  and  from  that  point 
by  canal  or  rail  to  New  York  is  principally  wheat,  com,  and 
other  grains,  which  can  be  transferred  through  an  elevator  at 
]]uffalo  to  the  canal  boat  or  car.  If  the  transportation  be 
continued  by  ocean  to  a  southern  seaport  the  same  prooesB  of 
transfer  is  necessary  at  the  seaboard,  and  these  transfers  add 
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to  the  expense.  The  "navigation  season"  by  the  lake  and 
Qi\ni\\  line  lasts  from  April  to  December.  In  the  winter  this 
line  suspends  and  the  rail  lines  appear  to  advance  their  grain 
rates, — for  example,  in  November  during  the  navigation  season 
in  1891,  the  all-rail  nxte  on  grain  (except  com)  was  22^  cts. 
per  100  lbs.  and  in  May,  1892,  the  grain  rate  was  20  cts.  per 
100  lbs.,  but  after  the  season  of  navigation  closed  the  normal 
rate  of  25  cts.  per  100  lbs.  was  resumed.  The  time  made  by 
the  steamship  lines  from  eastern  seaboard  cities  to  Charleston 
and  Savannah  is  much  less  than  that  made  by  lake  and  canal 
from  Chicago  to  New  York.  The  distance  by  canal  is  about 
450  miles  and  that  mode  of  transportation  is  much  slower 
than  by  lake  and  ocean.  During  the  season  of  1891,  the  rates 
on  wheat  by  lake  and  rail  from  Chicago  to  New  York  were 
rtpproximately  from  14  cts.  to  l&J  cts.  per  100  lbs.,  and  on 
corn  from  11^  to  17  cts.,  and  by  lake  and  canal,  on  wheat 
from  8  cts.  to  16  cts.,  and  on  corn  from  7  cts.  to  15  cts.  The 
(lisitance  from  Chicago  to  New  York  is  912  miles,  and  the 
j)resent  all-rail  class  rates  (which  have  been  in  force  since 
Dec.  17,  1888)  are  as  follows: 


Cents  per  100  Ibe. 
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The  class  6  rate  of  25  cts.  per  100  lbs.  is  the  regular  normal 
rate  on  grain  and  grain  products. 

The  following  are  the  class  rates  by  Ocean  Steamship  lines 
from  New  York  to  Savannah : 


Per 


Cents  per  100  lbs.                            bbl. 
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Merchandise  may  also  be  carried  from  Central  territory  by 
mil  to  Baltimore  and  thence  by  steamer  to  Charleston,  Savan- 
nah, and  other  southern  ports  for  shipment  by  rail  to  the 
interior.     The  class  rates  from  Cincinnati  to  Baltimore  are : 


Cents  per  100  lbs. 
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i.  The  rates  on  through  Bhipments  from  Chicago  via  the 
Ohio  river  croBBings — Cincinnati,  Loniaville,  and  Evansville — to 
points  in  Sonthem  territory,  are  not  prorated  the  entire  dis- 
tance but  are  the  snm  of  the  regular  rate  to  the  Ohio,  of  the 
roade  north  of  that  river,  plus  that  of  those  south.  The  ship- 
ments are  almost  invariably,  however,  under  a  through  bill  of 
lading,  quoting  a  total  through  rate  (made  up  as  above  stated) 
and  issued  at  Chicago  by  the  agent  of  the  initial  carrier,  and 
the  goods  when  in  car  loads  are  carried  through  without 
transfer  or  "  breaking  bulk "  at  the  river.  When  shipments 
itre  in  less  than  car  loads,  it  is  stated  a  transfer  is  generally 
made  at  the  river  becanse  of  the  disinclination  of  the  aontheni 
roads  to  pay  for  the  use  of  cars  of  other  roads.  The  rates 
both  north  and  south  of  the  river  appear  to  be  inflnenced  to 
a  large  extent  by  competition  of  the  various  nulway  lines,  and 
lire  not,  strictly  speaking,  local  rates.  The  rates  of  the  roads 
north  of  the  river  are  lower  per  mile  than  those  of  the  sonth- 
em roads,  this  being  attributed  to  the  greater  volume  of 
tonnage  in  the  territory  of  the  former  than  in  that  of  the 
latter.  The  effect  of  prorating  on  a  mileage  basis  the  rate 
from  Cliicago  to  points  in  southern  territory  would  be  to 
advance  the  proportion  of  the  lines  north  of  ^e  Ohio  and  to 
reduce  the  proportion  of  the  Hues  sontb.  The  rates  for 
transportation  between  Chicago  and  the  Ohio  are  what  are 
known  as  Trunk  Line  rates,  and  are  governed  by  the  Official 
Classification,  and  tliose  for  transportation  between  the  Ohio 
and  Southern  territory  are  governed  by  the  Clasdfication  of 
the  Southern  Railway  &  Steamship  Association.  The  class 
rates  and  distances  by  the  short  lines  from  Chicago  to  the 
Ohio  river  points — Cincinnati,  Louisville,  and  Evansville — and 
to  Cairo,  are  shown  below; 


To 

Dislances. 

Rates  \d  ccnis  per  100  Iba. 

1 

i 

8 

4 

S 

IB 
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13 

298  raitet. 

acw   ■■ 

207     " 
864     ■' 

40 
43 
40 
45 

34 

ae 
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S6 

25 

27 
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17 
30 

Cllrn. .- 
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(The  distances  and  rates  from  Cincinnati  to  points  in  South- 
em  territory  are  hereinbefore  given  in  the  tables  taken  from 
tJie  complaints.) 

In  the  tables  of  rates  which  we  have  given,  those  contain- 
ing only  the  six  numbered  classes  are  under  the  OiBcial 
Classification,  which  is  applied  east  of  Chicago  and  the  Missis- 
sippi and  north  of  the  Ohio  and  Potomac  rivers,  and  those 
embracing  also  lettered  classes  are  under  the  Classification  of 
the  Southern  Railway  &  Steamship  Association,  which  applies 
south  of  the  Ohio  and  Potomac  and  east  of  the  Mississippi 
rivers.  As  above  stated,  grain  and  grain  products  fall  under 
class  6  of  the  Ofiicial  Classification ;  in  the  Southern  Classi- 
fication, grain  and  its  products  and  heavy  freight  are  in  the 
lettered  classes.  Manufactures  and  costly  commodities  are  in 
the  higher  classes. 

5.  It  appears  from  tarifi^s  on  file  with  the  Commission 
that  there  were  in  existence  when  the  Interstate  Commerce 
Law  was  passed,  and  up  to  April  17,  1893,  through  rates  from 
New  York  via  Cincinnati  to  Chattanooga,  Meridian,  and  Bir- 
mingham, less  than  the  sum  of  the  rates  to  Cincinnati  and 
the  rates  thence  on  to  those  cities,  and  there  are  such  rates 
still  in  effect  to  Nashville,  Memphis,  Mobile,  and  a  number  of 
ilississippi  river  points. 

Those  through  rates  to  Chattanooga,  Meridian,  and  Birming- 
liam,  were  as  follows: 

1  2         8         4         6         6 

114        98        86        78       60       49 

The  following  are  the  rates  from  New  York  to  Cincinnati: 

12         8         4         6         6 
66        57        44        80       26       ^ 

6.  The  tables  below  show  the  average  receipts  per  ton  per 
'nile,  the  estimated  cost  of  carrying  a  ton  a  mile,  and  the 
'ininber  of  tons  hauled  per  mile  of  line,  as  reported  for  the 
vears  ending  June  30,  1890,  and  1891,  by  the  roads  named 
tlierein,  being  (1)  certain  of  the  roads  north  of  the  Ohio 
inpi«:e(l  in  transportation  of  traffic  from  Chicago  to  the  Ohio, 
'.2i  cirtain  of   the  roads  north  of   the   Potomac  forming  parti 
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country,  according  to  the  same  authority  for  those  yean, 
follows : 


1890. 

1891. 

1898. 

Revenue  per  ton 
per  mile. 

Cost  per  ton  per 
mile. 

Revenue  per  ton 
per  mile. 

Cost  per  ton  per 
mile. 

Revenue  per  ton 
per  mile. 

Cost  per  ton  per 
mile. 

Roads  in  United  States 

Cts. 
.941 

Cts. 
.604 

Cts. 
.895 

Cuj. 
.688 

Cts. 
.898 

Cts. 
.683 

8.  The  carriers  made  parties  defendant  in  the  Ohicago  case 
may  be  divided  into  three  classes :  (1)  those  north  of  the  Ohio 
participating  in  the  transportation  of  traiBc  to  that  river;  (2) 
those  south  of  the  Ohio  and  continuing  the  transportation 
from  that  river  to  Southern  territory,  and  (3)  those  partic- 
ipating in  the  transportation  from  Eastern  to  Southern  territory. 
The  defendants  in  the  Cincinnati  case  embrace  the  two  classes 
last  named. 

The  roads  of  the  defendants  north  of  the  Ohio,  except  the 
Illinois  Central,  do  not  extend  south  beyond  the  river,  and  are 
distinct  in  their  organization  and  ownership  from  their  southern 
connections.  The  Illinois  Central  crosses  the  river  at  Cairo 
and  runs  south  via  Holly  Springs  (near  Memphis)  to  New 
Orleans.  At  Cairo  it  connects  and  forms  through  lines  with 
roads  to  Southern  territory.  The  roads  constituting  through 
lines  from  Chicago  to  Cincinnati,  Louisville,  and  Evansville 
(Ohio  river  points)  respectively,  appear  to  bo  principally  the 
following :  to  Cincinnati,  the  Cleveland,  Cincinnati,  Chicago  & 
St.  Louis ;  the  Pittsburg,  Cincinnati,  Chicago  &  St.  Louis ;  the 
Louisville,  New  Albany  &  Chicago,  and  the  Cincinnati,  Hamil- 
ton &  Dayton ;  to  Louisville,  the  Pittsburg,  Cincinnati,  Chicago 
&  St.  Louis  and  the  Louisville,  New  Albany  &  Chicago;  to 
Evansville,  the  Chicago  &  Eastern  Illinois  and  the  Evansville  & 
Terre  Haute. 

The  defendants  mainly  engaged  in  the  transportation  of 
traffic  from  Cincinnati  to  Southern  territory  appear  to  be  the 
Lonisville   &:    Nashville  and   the  Cincinnati,   New    Orleans  & 
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RoAi»  Sooth  of  Ohio  add  Potoiuo. 


1800. 

1S91. 

Tons 
per  mile 

arried 

I 

■5 

ifl 

s. 

II 
li. 

1= 

CenW. 

Cents. 

CeniB. 

Cents. 

1890. 

1891. 

.072 
.931 

.870 

1.902 
-533 
1.310 

.690 
.581 

.seo 

1.428 
.339 
1.000 

.068 
.676 
.005 

1.5SB 
.669 

i.4ie 

.814 
.630 

.600 

1.012 
.883 
.051 

6.847 
6.725 
8.607 

1,205 
5,900 
1,183 

r.  N   0.  AT.  P 

E.  T.  V.  &Q.  Ry. 

V.   11.   R.  &  B.  Co.,  of 

0.967 

3.732 

N.  &  W.  R.  R. 

R.  *D   R.  R 

5,008 
1,071 

7.  The  "revenae  per  ton  of  freight  per  mile"  and  averaiji' 
coet  of  carrying  one  ton  one  mile  on  all  roads  in  Soutliern 
territory  (Gronp  V.)  and  on  roads  in  Central  territory  (Groups 
III.  and  VI.)  as  shown  in  the  reports  of  the  Statistician  of  tliis 
Commiseion  for  the  years  ending  Jnne  30,  1890,  1891,  and  lS(f2, 
are  given  below ; 


1890. 

1801. 

1803. 

1 

t 
1 

1 

1' 

1 

S 

P 

I 
1 

1^ 

Ronds    Id    Southern 

CU. 

1.061 

CIS. 
705 

CIS. 
1.018 

Cts. 
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Ci" 

.858 

(■!« 
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.533 
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The  "revenue  per  ton   uf    freight  per   mile"  and  ' 
cost   of    carrving  one    ton    one   mile"  on  ail  the  n>fid' 
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coantr;,  according  to  the  same  aathori^,  for  thon  yem,  mw  ■• 
follows : 


IBM. 

ISBI. 

1893. 
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8.  The  carriers  made  parties  defendant  in  the  Chicago  case 
maj  be  divided  into  three  claeses :  (1)  those  north  of  the  Ohio 
participating  in  the  transportation  of  traffic  to  that  river;  (2) 
those  south  of  the  Ohio  and  oontinaing  the  transportation 
from  that  river  to  Soathem  territory,  and  (3)  those  partic- 
ipating in  the  transportation  from  Eastern  to  Sonthera  territory. 
The  defendants  in  the  Cincinnati  case  embrace  the  two  classes 
last  named. 

The  roads  of  the  defendants  north  of  the  Ohio,  except  the 
Ilhnois  Centra],  do  not  extend  sonth  beyond  the  river,  and  arc 
distinct  in  their  organization  and  ownership  from  their  sontheni 
connections.  The  Illinois  Central  crosses  the  river  at  Cairo 
and  nins  south  via  Holly  Springs  (near  Memphis)  to  Kew 
Orleans.  At  Cairo  it  connects  and  forms  tbroogh  lines  with 
roads  to  Southern  territory.  The  roads  constitnting  through 
lines  from  Chicago  to  Cincinnati,  Louisville,  and  Evansville 
(Ohio  river  points)  respectively,  appear  to  bo  principdly  the 
following :  to  Cincinnati,  the  Cleveland,  Cincinnati,  ChicE^  & 
St.  Louis ;  the  Pittsburg,  Cincinnati,  Chicago  &  St.  Louis ;  the 
Louisville,  New  Albany  &  Chicago,  and  the  Cincinnati,  Hamil- 
tun  &  Dayton;  to  Louisville,  tlie  Pittsburg,  Cinciunati,  Chicago 
ik  ISt.  Louis  and  the  Louisville,  New  Albany  &  Chicago;  to 
Evansville,  the  Chicago  &  Eastern  Illinois  and  the  Evansville  & 
Terre  Haute. 

The  defendants  mainly  engaged  in  the  transportation  of 
traffic  from  Cincinnati  to  Southern  territory  appear  to  be  the 
I-imisville  &   Nashville  and  the  Cincinnati,  New   Orleans  & 
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Texas  Pacific;  and  those  constituting  parts  of  the  principal 
rail  lilies  from  Eastern  to  Southern  territory  appear  to  be  the 
East  Tennessee,  Virginia  &  Georgia,  the  Norfolk  &  Western, 
and  the  Kiclimond  &  Danville.  The  Norfolk  &  Western  extends 
northeast  to  Uagerstown,  and  the  Richmond  &  Danville,  to 
AVashington.  None  of  the  defendant  railroads,  except  the  two 
last  named,  cross  the  Potomac,  and  the  roads  over  which  the  traffic 
from  the  Eastern  seaboard  cities — Boston,  New  York,  Phila- 
delphia and  Baltimore — is  transported  to  connecting  lines  leading 
to  Southern  territory  are  not  made  defendants.  The  ooean 
steamship  companies  having  lines  from  northeastern  cities  to 
southern  ports  and  forming  parts  of  the  combined  ndl-and-water 
lines  via  those  ports  to  interior  points  in  Southern  territory  are 
made  defendants,  and  also  the  roads  leading  from  the  ports  to 
the  interior. 

9.  All  the  defendants  (including  the  steamship  lines)  in 
the  Cincinnati  Case  are  also  defendants  in  the  Chicago  Case 
and  are  for  the  most  part  members  of  the  Southern  Railway 
&  Steamship  Association.  The  latter  case,  as  before  stated, 
embraces  as  defendants,  in  addition  to  those  in  the  former, 
roads  north  of  the  Ohio  participating  in  the  transportation  of 
traffic  from  Central  territory  to  that  river.  None  of  these  a/re 
vie/nhera  of  the  Southern  Railway  <&  Steamship  Association 
ej-cept  the  Illinois  Central  HaUroad,  which,  as  we  have  seen, 
extends  into  territory  south  of  the  Ohio.  This  Association  is 
composed  of  transportation  lines  (including  the  steamship 
lines  from  Northeastern  cities  to  southern  ports)  engaged  in 
the  traffic  of  the  territory  south  of  the  Potomac  and  Ohio 
rivers  and  east  of  the  Mississippi,  and  the  rates  involved  in 
these  cases  from  botli  Eastern  and  Central  to  Southern  terri- 
tory are  establislied  and  maintained  under  its  rules  and  regula- 
tions. As  to  the  origin  of  this  Association,  it  is  set  forth  in 
a  report  of  March  4,  1891,  by  Commissioner  Wilson  to  the 
Cincinnati  Freight  Bureau  (which  report  was  put  in  evidence), 
that  '*  subsequent  to  the  close  of  the  war  and  closely  following 
the  re-establishment  of  transportation  lines  and  through  rates 
into  the  south,  there  arose  lively  competition  between  what 
are  known  as  Eastern  Coastwise  Lines  and  the  Western  lines 
which  reached  the  south  from  the  west  via  Ohio  and  Mississippi 
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river  gateways.  Each  commenced  operations  in  the  territory 
of  the  other,  and  while  corn  from  Chicago  was  carried  via 
Boston  and  Charleston  to  Atlanta  and  Chattanooga,  the  man- 
ufactured products  of  the  East  were  not  infrequently  brought 
west  via  Cincinnati  and  Louisville,  or  Chicago  and  Cairo,  for 
delivery  to  southern  destinations.  Rate  wars  were  much 
more  fierce  and  frequent  than  they  are  now.  It  was  to  check 
(competition  of  this  character  and  to  protect  the  revenues  of 
transportation  lines  generally  tliat  the  Southern  Railway  and 
Steamship  Association  was  established." 

The  records  of  the  proceedings  of  the  Association  from  as 
far  back  as  1878  and  up  to  January  14,  1892,  have  been  intro- 
duced in  evidence.  From  these  records  it  appears  that  in 
1878,  the  roads  leading  south  from  Chicago,  St.  Louis,  Cin- 
cinnati, Louisville,  and  other  western  cities  (then  combined 
in  an  organization  known  as  the  ^^ Green  Line"),  met  in  con- 
vention with  the  steamer  lines  from  eastern  cities  and  the 
roads  south  of  the  Potomac  engaged  in  the  transportation  of 
eastern  traiBc.  At  this  meeting  its  object  was  disclosed  to  be 
'Ho  protect  to  the  Green  Line  Roads  the  huamew  which  is 
peculiar  to  the  northwest^  and  to  the  eastern  lines,  the  business 
peculia?*  to  their  territory^  and  to  nwntain  equal  rates  on 
business  common  to  the  two  sections."  The  Green  Line  ratee 
appear  to  have  then  been  advanced  and  the  rates  of  the  two 
systems  of  carriers  adjusted  with  a  view  to  the  transportation 
by  western  lines  of  western  products  (that  is,  products  from 
territory  west  of  Pittsburg  and  east  of  the  AGssissippi,  and 
between  the  Ohio  and  the  lakes)  and  the  transportation  by 
eastern  lines  of  eastern  rruinufactv/res. 

Up  to  1885  this  adjustment  of  rates  appears  to  have  been 
the  means  employed  to  carry  out  the  abovenstated  object  of 
the  convention  of  1878.  In  1885  a  division  of  territory  was 
established  and  a  provision  was  inserted  in  the  agreement 
for  that  year  requiring  the  exaction  of  local  rates  by  the 
Eastern  and  Western  lines,  with  a  view  to  the  protection  to 
those  lines,  respectively  (so  far  as  it  was  possible  in  that 
way),  of  what  is  termed  "the  revenue  derived  by  them  from 
transportation." 
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By  a  resolution  adopted  by  the  Executive  Committee  of  the 
Association  in  April,  1885,  it  was  provided  in  connection  with 
the  division  of  territory  above  referred  to  that  "  in  case  East- 
em  Lines  take  Western  business  or  Western  Lines  take 
Eastern  business,  they  are  te  pay  the  pooly  the  entire  revenue 
accruing  thereon  from  points  of  junction  with  Association 
roads,  te  be  given  to  the  lines  composing  the  Eastern  or 
Western  Lines  as  the  case  may  be."  The  agreement  of  that 
year  and  those  of  subsequent  years  up  te  at  least  as  late  a 
date  as  that  of  the  agreement  which  terminated  July  1,  1887, 
make  provision  for  such  pooling  or  as  it  is  termed  "actual 
apportionment."  In  those  agreements  two  methods  of  appor- 
tionment are  provided  for — namely,  apportionment  of  tannage 
and  apportionment  of  revenue.  Subsequent  agreements  do 
not  so  distinctly  provide  for  pooling,  but  in  the  last  agree- 
ment introduced  in  evidence  (that  of  January  14,  1892),  it  is 
declared  that  "the  principle  of  an  apportionment  of  business 
subject  to  arbitration  shall  be  recognized  in  the  operation  of 
the  Association  so  far  as  this  can  be  lawfully  done."  Pro- 
vision is  also  made  in  that  and  the  last  agreement  entered 
inte  since  the  hearing  in  these  cases,  for  raising  a  fund  for 
payment  of  what  are  termed  fines  for  violations  of  the  agree- 
ment, as  will  hereinafter  appear. 

The  provisions  as  to  division  of  territory  and  the  exaction 
of  local  rates  have  been  carried  forward  in  the  various  agree- 
ments entered  into  from  1885  to  the  present  time.  The  last 
agreement  introduced  in  evidence  is  that  dated  January  14, 
1892,  and  it  is  substantially  the  same  as  those  of  preceding 
years  as  far  back  as  1885.  Its  clauses  as  to  the  exaction  of 
local  rates  and  division  of  territory  are  as  follows : 

"  Art.  n..  Sec.  2.  For  the  mutual  protection  of  the  various 
interests,  and  for  the  purpose  of  securing  the  greatest  amount 
of  net  revenue  to  all  the  companies  parties  to  this  agreement, 
it  is  agreed  that  what  are  termed  western  lines  shall  protect 
the  revenue  derived  from  transportation  by  what  are  known 
as  eastern  lines,  under  the  rates  as  fixed  hy  this  Association^ 
so  far  as  can  be  done  by  the  exaction  of  local  rates,  and  tlmt 
eastern  lines  shall  in  like  manner  protect  like  revenue  of 
western  lines." 
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''Sec.  8.  That  a  line  from  Buffalo  throagh  Salamanca, 
Pittsburg,  Wheeling,  and  Parkersburg,  to  Huntington,  West 
Virginia,  be  made  the  dividing  line  between  eastern  and 
western  lines  for  the  territory  hereinafter  outlined.  That  the 
western  lines  shall  not  make  joint  rates  from  points  east  of 
that  line  for  any  points  east  of  a  line  drawn  from  Chattanooga 
through  Sirmingham,  Selma,  and  Montgomery  to  Pensacola." 

''Sec.  4.  The  eastern  lines,  including  the  Richmond  & 
Danville  Railroad  via  Strasburg  or  points  east  of  Strasburg, 
and  the  East  Tennessee,  Virginia  &  Georgia  Railway  ma 
Bristol,  shall  not  make  joint  rates  on  traffic  from  points  west 
of  that  line  (Buffalo,  etc.)  to  any  points  on  or  west  of  a  line 
drawn  from  Chattanooga  through  Athens,  Augusta,  and  Macon, 
to  Live  Oak,  Florida." 

"Sec.  5.  The  traffic  from  Buffalo  through  Salamanca, 
Pittsburg,  Wheeling,  and  Parkersburg  to  Huntington,  West 
Virginia,  and  points  on  that  line,  to  and  east  of  Chattanooga, 
Calera,  and  Selma,  shall  be  carried  by  either  the  eastern  or 
western  lines  only  at  such  rates  as  may  be  agreed  upon." 

"Sec.  6.  It  is  understood  that  the  eastern  and  western 
lines  will  co-operate  in  the  enforcement  of  the  3d  and  4th 
sections  of  this  second  article." 

The  objects  of  the  Association  as  alleged  in  the  preamble 
to  this  agreement  are :  "  the  establishment  and  maintenance  of 
tariffs  of  uniform  rates,  to  prevent  unjust  discrimination  such 
as  necessarily  arises  from  the  irregular  and  fluctuating  rates 
which  inevitably  attend  the  separate  and  independent  action 
of  transportation  lines,"  and  the  securing  as  to  business  in 
which  the  carriers  have  a  common  interest  "  a  proper  co-rela- 
tion of  rates,  such  as  will  protect  the  interests  of  competing 
markets  without  unjust  discriminations  in  favor  of  or  against 
any  city  or  section." 

The  traffic  embraced  in  the  agreement  is  defined  in  Sec.  1 
of  Art.  2,  as  follows  : 

"  The  traffic  subject  to  this  agreement  shall  be  (a)  all  busi- 
ness for  which  two  or  more  of  the  parties  hereto  compete, 
having  origin  and  destination  with  the  territory  of  this  Asso- 
ciation, that  is,  south  of  the  Virginias  and  south  of  the  Ohio 
river   and    east   of   the  Mississippi    river;   and  (b)    all    traffic 
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between  territory  on  or  north  of  the  sonthem  bonndaries  of 
the  Virginias  and  on  or  north  of  the  Ohio  river  and  west  of 
the  Mississippi,  and  the  territory  sonth  of  such  southern 
boundaries  of  the  Virginias  and  the  Ohio  river,  and  east  of 
the  Mississippi  river,  eoccept,  that  traffic  to  or  from  a  local  point 
on  any  line  shall  be  considered  local  to  that  line,  and  so  far 
as  that  line  may  be  concerned,  shall  not  be  snbject  to  this 
agreement,  and  further  exceptj  that  traffic  between  points  on  the 
Ohio  and  Mississippi  rivers,  or  between  points  on  the  Ohio 
and  Mississippi  rivers  and  points  north  of  the  Ohio  and  west 
of  the  Mississippi,  shall  not  be  subject  to  this  agree- 
ment" 

The  agreement  provides  for  an  annual  convention  of  the 
representatives  of  the  several  companies,  members  of  the 
Association,  at  which  each  company  shall  have  one  vote,  two- 
thirds  of  the  whole  vote  of  the  members  present  being 
required  to  make  the  action  of  the  convention  binding.  At 
this  meeting,  among  other  business  to  be  transacted,  there  are 
to  be  elected  a  President,  a  Commissioner,  a  Secretary,  and 
three  Arbitrators.  The  members  of  the  Association  are  each 
required  to  designate  a  representative,  authorized  "to  repre- 
sent them  in  all  matters  of  business  with  the  Association  or 
its  members,"  and  the  representatives  so  designated  constitute 
an  "Executive  Board."  The  "Executive  Board,"  it  is  pro- 
vided, "shall  have  jurisdiction  over  all  matters  relating  to 
traffic  covered  by  the  agreement,  but  shall  act  only  by  unani- 
tncyus  consent  of  all  its  members "  and  "  in  the  event  of  failure 
to  agree,  the  questions  at  issue  shall  be  settled  by  the  Board 
of  Arbitration."  The  "Executive  Board"  are  authorized  "at 
their  discretion,  to  appoint  Rate  Committees  and  other  sub- 
committees, either  of  their  own  number  or  from  among  the 
officers  and  agents  of  the  Companies;  members  of  the  Asso- 
ciation." It  is  provided  that,  "  with  a  view  to  a  proper 
relative  adjustment  of  all  rates,  and  especially  a  proper  rela 
tive  adjustment  of  rates  on  similar  articles  from  the  East  and 
TVest  to  common  territory,  the  Rate  Committees  shall  have 
sole  author  it  u  to  make  all  rates  and  classijications  on  all  traffic 
covered  hy  the  agreement^  subject  to  decision  of  the  Commis- 
sioner, the   Executive  Board,  or  Board  of  Arbitration  in  case 
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such  Rate  Committees  cannot  agree."  If  the  "Rate  Com- 
mittees" fail  or  omit  to  make  rates,  the  Commissioner  is  given 
authority  to  make  such  rates,  so  that,  it  is  stated,  "there 
shall  be  properly  authenticated  tariffs  of  rates  on  all  traffic 
covered  by  the  agreement."  The  sub-committees  appointed 
by  the  "  Executive  Board "  can  "  only  act  by  tmcmimous  aon- 
sentj  and  failing  to  agree,  the  questions  at  issue  may,  upon 
demand  of  any  member,  be  referred  to  the  Executive  Board 
for  action  at  their  next  meeting,  and  such  questions  may  be 
submitted  direct  to  the  Board  of  Arbitration,  when  so  author- 
ized by  a  majority  of  the  Executive  Board."  The  decisions  of 
I  he  "  Board  of  Arbitration  "  are  made  "  final  and  conclusive  on 
all  questions  which  may  be  submitted  to  them  under  the 
agrecmiint  or  by  consent  of  the  parties."  The  Commissioner 
is  Cliainnan  of  the  Executive  Board,  and  also  of  the  sub- 
i?i>niinittcos,  and  is  authorized  to  represent  absent  members  of 
sub-coininittees  as  well  as  of  the  Executive  Board,  and  "dur- 
ing the  interim  between  the  reference  of  any  matter  of  differ- 
ence from  a  sub-committee  to  the  Executive  Board  and  the 
final  determination  of  such  matter,"  he  is  given  authority,  **if 
he  deem  it  a  matter  requiring  prompt  action,  to  decide  it 
temporarily,"  and  his  decision  is  made  "  binding  on  all  parties 
until  rcvei*sed  by  the  Executive  Board  or  by  arbitration;" 
he  is  declared  to  be  "the  chief  executive  officer  of  the  Aaso- 
ciation,  and  as  a  representative  of  its  members,  both  severally 
atuljointlyy^  is  empowered  to  "act  for  them  in  all  matters 
which  come  within  the  jurisdiction  of  the  Association,  in  con- 
formity with  the  requirements  of  the  agreement  and  the 
instructions  of  tlie  Executive  Board  and  sub-committees,  but 
exercising  his  discretion  in  of  I  cases  which  are  not  provided  for 
eitlier  by  the  agreement  or  by  the  Executive  Board  and  com- 
mittees arting  under  its  authority  and  sanction;"  and  he  is 
alsi>  authori/.od  '*to  reiluce  the  rates  when  necessary  to  meet 
the  oompv  tition  of  linos  or  n.>ads  not  parties  to  the  agreement 
and  at  the  same  time  to  make  corresponding  reductions  from 
other  pvnnts  t'r\>m  which  relative  rates  are  made,"  and  is 
given  **suoh  authority  over  the  tmtBc  officers  and  their  sob* 
orvlinates  and  over  the  aiwunting  dei^artments  of  the  partieB 
to  the  agrt>oments  as  may   l^e  neec^^ary    to  enforce  its 
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relative  to  the  maintenance  of  rates.*'  When  rates  have  been 
fixed  under  the  provisions  of  the  agreement  by  the  Rate 
Committees,  the  Commissioner,  the  Executive  Board,  or  by 
arbitration,  there  is  to  be  "no  reduction  from  such  rates 
without  the  consent  of  the  Commissioner,"  and  in  all  cases 
changes  therein  are  to  be  made  by  the  Kate  Committees  07 
the  Commissioner.  The  agreement  declares  "that  the  main- 
tenance of  rates  as  established  under  the  rules  of  the  Abso- 
ciation  is  of  its  very  essence,  and  that  the  parties  thereto 
pledge  themselves  to  require  all  their  connections  to  maintain 
such  rates,  and  in  the  event  of  any  company  or  line,  or  its 
connections,  not  members  of  the  Association,  failing  to  con- 
form to  this  obligation,  the  other  parties  in  interest  pledge 
tliemsel/oes  to  increase  their  proportion  of  through  rates  suffidenUy 
to  protect  the  authorized  rate  whenever  required  hy  the  Com/mis- 
sioner  to  do  so;^^  and  further,  that  it  is  "one  of  the  funda- 
mental principles  of  the  agreement  that  no  party  thereto  shall 
take  separate  action  in  any  matter  affecting  the  interests  of 
one  or  more  of  the  other  parties,  contrary  to  the  spirit  and 
intent  of  the  agreement,"  and  that  "  all  measures  necessary  to 
carry  out  the  purpose  of  the  agreement  shall  be  taken  jointhf 
i>y  the  parties  thereto."  In  cases  of  violation  of  the  agree- 
ment, the  Board  of  Arbitration,  after  hearing,  is  required  to 
••impose  such  penalties  therefor  as  it  may  deem  proper  and 
necessary  to  secure  the  maintenance  of  the  rates  of  the  Asso- 
ciation." These  penalties  are  to  be  enforced  by  the  Commis- 
sioner, and  "in  order  to  provide  for  the  prompt  payment  of 
any  fines  that  may  be  assessed  against  any  member  of  the 
Association  for  violating  its  rules,  each  Company  is  required 
to  deposit  with  the  Commissioner  an  amount  equivalent  to 
five  dollars  ($5.00)  for  each  mile  of  the  road  operated  by  said 
company  under  the  provisions  of  the  agreement,  or  in  case  a 
company  operates  a  water  line,  five  dollars  ($5.00)  for  each 
mile  allowed  as  a  prorating  distance  in  the  division  of  through 
rates — provided  such  amounts  shall  not  exceed  the  sum  of 
five  thousand  dollars  ($5,000)  for  any  one  company."  Of  this 
fmid  thus  raised  it  is  provided,  that  "any  surplus  over  and 
above  the  amount  that  may  he  awarded  hy  the  Board  of 
Arlntration  to  indemnify  any  members  for   losses  sustained 
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shall  be  applied  to  the  payment  of  the  expenses  of  the  Asso- 
ciation." 

The  agreement  now  in  force  (made  July  14,  1893,  since  the 
hearings  in  these  cases)  extends  to  the  territorial  line  commenc- 
ing at  Buffalo  and  terminating  at  Huntington  to  "Toronto 
on  the  north  shore  of  Lake  Ontario,  through  Lewiston  and 
Niagara  Falls,"  and  provides  that  points  on  this  line  (from 
Toronto  to  Huntington)  "shall  be  common  to  lines  through 
the  Eastern  and  Western  gateways,  together  with  such  points 
adjacent  thereto  from  which  the  rates  shall  be  the  same  as 
from  the  points  above  named"  (points  on  said  line)  "through 
the  gateways  of  Cincinnati  and  Louisville,  the  Bate  Commit- 
tees to  agree  upon  the  common  points  adjacent  to  said  line.'' 
To  the  clause  requiring  members  of  the  Association  "  to  in- 
crease their  proportions  of  through  rates  suflSciently  to  pro- 
tect the  authorized  rates"  in  the  event  of  any  company  or  line 
or  its  connections  not  members  of  the  Association  failing  to 
conform  to  the  rates  established  by  the  Association,  it  adds 
the  further  requirement,  that  they  (members  of  the  Associa- 
tion interested)  shall  "  apply  fuU  local  rates  upon  aU  traffic 
subject  to  the  Association  Agreement  coming  from  or  going 
to  such  offending  lineSy  when  required  hy  the  Com/missioner 
to  do  so^^  The  clause  requiring  the  Board  of  Arbitration  in 
cases  of  violations  of  the  Agreement  by  any  member,  to  im- 
pose "  such  penalties  therefor  as  it  may  deem  proper  and 
necessary  to  secure  the  maintenam.ce  of  the  rates  of  the  Asso- 
ciation^^^  is  altered  so  as  to  read  "  such  penalties  therefor  as  it 
may  deem  proper  and  commensurate  with  the  if^uries  inflicted 
upon  the  Association  a/nd  of  competing  lines  parties  to  this 
Agreem^entP  The  other  material  terms  of  this  agreement  are 
substantially  the  same  as  those  of  the  agreement  of  January 
14,  1892,  above  given. 

The  agreements  of  the  Association  appear  to  be  made  as  a 
general  rule,  annually,  to  terminate  on  the  81st  day  of  the 
July  following  the  date  of  their  taking  effect  They  purport 
to  be  renewals  or  reorganizations  of  the  Associatiom  from 
year  to  year  and  to  be  binding  only  on  the  carriers  signing 
them.  That  of  January  14,  1892,  was  signed  by  the  IllinoiB 
Central   and   all   the   defendants    common    to   the   two 
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except  the  South  Carolina  Railway  Company,  the  Clyde  New 
Fork    Steamship    Lines,    and    the   Wilmington,    Columbia   & 
Augusta  Railroad  Company.     The  present  agreement  is  signed 
by  the  Illinois  Central  and  all  the  defendants  common  to  the 
two   cases   except   the   Norfolk  &  Western   and   Wilmington, 
Columbia  &  Augusta  Railroad  Companies  and  the  Merchants' 
&  Miners'   Transportation   Company.     The  agreement  preced- 
ing that   of  January  14,    1892,  was   made   July  25,   1888,  to 
take  effect  August  1  of  that  year.     The  Western  Roads,  namely, 
the  Cincinnati,  New  Orleans  &  Texas   Pacific  (Lessees  of  the 
Cincinnati  Southern)  the  Alabama  Great  Southern,  the  Louis- 
nlle  &  Nashville  and   the   Illinois  Central,  did   not   sign  this 
agreement  and  ceased  to  be  members  of  the  Association  from 
the  date  of  its  taking   effect,  August  1,  1888,  to  January  14, 
1892,  when   they   entered   into   the   agreement   of  that   date. 
Daring  this   period  of  about  three  years  and  a  half,  the  east- 
em  lines  alone  were  members  of  the  Association,  but  the  rates 
maintained  by  the  western  lines  appear  to  have  remained  sub- 
fitantially  as  they  were  when  those  lines  suspended  their  con- 
nection with  the  Association.     In  the  following  tables  are  given 
the  class  rates  from  Chicago  and  Cincinnati  to  points  in  South- 
ern territory  in  force  on  December  31  of  each  year  from  1887 
to  1891,  both  inclusive : 
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la  ft  "  Report  on  Ch&ngca  in  Railway  TranHportatioD  Rates" 
to  the  Senate  Committee  on  Finance  prepared  bj  the  Auditor  of 
this  Commifision  from  data  fuTnished  by  the  roads,  are  given  tbe 
rates  on  classified  traffic  and  important  cotnmoditiefi  from  Chicago 
;iuil  Cincinnati  to  Atlanta  and  Chattanooga  in  1879  (the  year 
after  the  Convention  of  1878)  and  in  1891.  Those  rates  and  the 
differences  between  them  are  ahown  in  the  following  tables : 
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10.  At  the  coorentioD  of  the  eastern  and  western  lines  in 
1B78,  it  was  annoanced  by  Mr.  Peck,  General  Manager  of  the 
SoDtbem  Railway  &   Steamship   Aasociation,  that   the  western 
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lines  '^concede  that  the  transportation  of  mannfactared  arti- 
cles into  the  territory  embraced  by  the  Association  should  be 
left  to  the  eastern  lines,  and  undertake  by  prohifntory  rates  to 
prevent  such  articles  from  eastern  cities  reaching  Association 
points  over  tlieir  lines."'  Accordingly  a  basis  of  rates  was 
then  adopted,  by  which  rates  on  the  western  lines  for  "  articles 
peculiar  to  the  east "  were  to  be  at  least  10  cents  higher  than 
the  rates  on  the  eastern  lines,  and  rates  on  eastern  lines  for 
''  western  products "  were  to  be  at  least  10  cents  higher  than 
the  rates  on  western  lines.  At  the  tmie  of  this  adjustment  it 
appears  that  tlie  west  (or  Central  territory)  contiibated  "  prin- 
cipally food  products  in  the  solid  and  liquid  forms  of  corn, 
bacon,  flour,  whiskey,  etc.,"  for  Southern  consumption,  while 
''manufactured  articles  and  notions"  came  for  the  most  part 
from  the  Eastern  Seaboard  These  conditions  have,  however, 
materially  changed ,  "  the  centers  of  food  production  have 
moved  Westward"  and  Central  territory  has  engaged  mucli 
more  extensively  in  manufacturing  enterprises.  In  the  An- 
nual Eeport  made  to  the  Southern  Railway  &  Steamsliip 
Association  by  its  Commissioner,  July  6,  1889,  he  says: 
''  Formerly,  agricultural  products  constituted  a  large  excess  of 
the  western  business,  but  the  proportion  of  miscellaneous  com- 
modities— traffic  formerly  from  the  east — is  steadily  growbg 
from  the  west.  Especially  is  this  true  in  all  manufactured 
articles  of  wood,  such  as  furniture,  wagons,  carriages  of  all 
kinds,  etc.,  and  manufactures  from  the  cheap  grades  of  iron 
from  the  south,  such  as  stoves,  agricultural  implements,  etc." 
Central  territory  has  also  entered  upon  the  manufacture  on  a 
large  scale  and  shipment  south  of  boots,  shoes,  clothing, 
saddlery,  harness,  and  other  articles  of  general  merchandise. 
It  is  estimated  that  the  manufactures  in  Central  territory  have 
increased  100  per  cent  in  twenty  years. 

These  manufactured  articles  are  shipped  south  from  Central 
territory  under  the  i*ates  applied  to  the  numbered  classes  in 
the  Southern  Hallway  &  Steamship  Association  Claasification, 
and  bagging,  ties,  grain  (and  its  products,  including  liquors), 
and  packing-house  products  are  shipped  under  the  rates 
applied  to  the  lettered  classes.  The  testimony  is  to  the  effect 
that   articles   falling  within  the   lettered   classes   are   of   more 
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general  consumption  in  the  Southern  territory  than  those  in 
the  numbered  classes.  No  reliable  data  is  furnished  as  to  the 
proportion  the  south  bound  tonnage  of  the  former  bears  to  that 
of  the  latter,  but  it  appears  to  be  much  larger.  In  their  reports 
on  file  with  the  Commission  the  railways  do  not  give  sepa- 
rately the  south  bound  and  north  bound  tonnage,  but  it 
appears  that  boots,  shoes,  clothing,  woodenware,  furniture, 
saddlery,  harness,  groceries,  and  "everything  that  goes  under 
the  head  of  general  merchandise,"  constituted  in  1891  not 
quite  25  per  cent  of  the  total  south  bound  tonnage  of  the 
Cincinnati,  New  Orleans  &  Texas  Pacific  Road,  and  that 
bagging,  ties,  grain  (and  its  products),  and  packing-house 
products  "covered  the  bulk  of  the  business  south  bound." 

Articles  in  the  numbered  classes  manufactured  in  Wiscon- 
sin, Michigan,  Illinois,  Indiana,  and  Ohio,  are  sold  as  far  east 
as  Rochester  and  Albany,  New  York,  as  far  west  as  the  Pacific 
coast,  and  to  a  greater  or  less  extent  over  the  south  from 
Texas  and  Arkansas  to  the  Virginias.  The  testimony  tends 
to  show  that  in  the  southeast,  in  the  territory  embracing 
Alabama,  East  Tennessee,  Florida,  Georgia,  the  Carolinas, 
and  Virginias,  and  particularly  at  points  near  the  Atlantic 
coast,  the  merchants  and  manufacturers  of  Central  territory 
meet  with  strong  competition  in  the  sale  of  these  goods  from 
New  York  and  the  other  eastern  seaboard  cities.  They  do 
not  appear  to  be  driven  out  of  this  territory  altogether  by  this 
competition,  but  their  business  and  the  profit  on  it  are  not  so 
great  as  a  general  rule  as  in  other  markets  reached  by  them. 
In  some  instances  they  are  required  by  their  customers  to 
"equalize  the  rates,"  or  in  other  words,  to  refund  the  excess 
of  the  rates  on  their  goods  over  those  on  goods  of  the  same 
kind  and  class  from  Eastern  Seaboard  territory. 

11.  L.  R.  Brockenborough,  General  Freight  Agent  of  the 
Chicago  &  Eastern  Illinois  Railway  <Jompany  (whose  road 
runs  from  Chicago  to  the  Ohio  at  Evansville),  stated  that  "  his 
impression  (is)  that  the  general  impression  seems  to  be  that 
the  rates  from  Central  territory  into  Southern  territory  are 
out  of  line  with  those  from  the  seaboard,"  and  that  his  road 
"  would  be  willing  to  reduce  its  rate  to  bring  the  through  rate 
in  line  with   the  New  York  rate."     John  C.  Gault,  General 
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Manager  of  the  Queen  &  Crescent  System  (in  which  are 
defendants,  the  Cincinnati,  New  Orleans  &  Texas  Pacific  and 
the  Alabama  Great  Southern  Companies),  stated  that  he 
"always  thought  rates  from  Chicago  to  southern  points  on 
higher  classes  ought  to  be  the  same  as  those  from  Boston  and 
New  York;"  and  that  this  "would  not  harm  New  York  and 
hardly  be  enough  in  favor  of  the  west."  He  also,  under  date 
of  August  14,  1888,  wrote  to  the  Commissioner  of  the  Chicago 
Board  of  Trade,  that  "the  roads  interested  in  Chicago  busi- 
ness ought  in  my  (his)  judgment  to  take  such  action  as  is 
necessary  to  insure  a  reduction  of  the  rates"  from  the  west. 
M.  C.  Markham,  Assistant  Traffic  Manager  of  the  Illinois 
Central  E.  K.  Co.,  testified  that  he  had  made  an  effort  to  have 
the  Southern  Eailway  &  Steamship  Association  reduce  the 
rates  from  Central  territory  and  said,  "Looking  at  the  dis- 
parity between  the  rates  from  Eastern  and  Central  territories, 
it  appears  there  might  be  in  them  an  element  of  unfairness  to 
the  latter.  If  it  is  true  that  rates  from  Eastern  territory  into 
the  southeast  were  made  on  account  of  water  competition 
along  the  Atlantic  seaboard,  and  if  all  rail  lines  leading  from 
the  east  into  that  territory  can  afford  to  carry  the  goods  for 
those  rates  made  by  water  lines,  then  the  western  through 
lines  could  afford  to  carry  for  ike  scmie  rates  a  less  distance^ 
provided  all  conditions  governing  the  matter  were  equal." 
S.  E.  Knott,  Traffic  Manager  of  the  Louisville  and  Nashville 
Eoad,  in  a  letter  to  G.  J.  Grammar  of  April  14,  1890,  wrote 
that  "  While  the  adjustment  may  be  unfair,  as  we  think  it  is, 
yet  it  can  hardly  be  said  to  be  arbitrary  or  wholly  unreason- 
able;" and  that  his  company,  "together  with  other  lines 
interested  in  western  traffic,  then  members  of  the  Southern 
Eailway  &  Steamship  Association,  urged  a  modification  of  the 
difference"  (between  eastern  and  western  rates)  "and  suc- 
ceeded in  having  the  matter  brought,  under  the  rules  of 
the  Association,  before  the  Board  of  Arbitration;"  and 
that  "the  question  was  fully  presented  from  both  sides 
of  the  case  and  the  decision  of  the  Board  at  that  time 
(May,  1888)  was  that  the  best  protection  of  aU  interests  did 
not  warrant  the  change  in  the  adjustment  of  rates  which 
we,    with   the   other    western    lines,    had    requested,   that    isi 


FBICIOHT  BUREAU  V.  CINCINNATI,  N.  O.  A  T.  P.  B.  00.  BT  AJU   281 

changing  the  adjustment  from  Ohio  river  points  and  points 
north  as  compared  with  the  rates  from  eastern  cities."  B.  £• 
Hand,  Assistant  General  Freight  Agent  of  the  Michigan  Cen- 
tral Road,  stated  that  he  had  made  ^^  repeated  efforts  with 
railroads  operating  in  Southern  territory  for  a  reduction  of 
rates  on  manufactures  from  the  west  to  the  southeast."  G.  J. 
Granmiar,  Chairman  of  the  Central  Traffic  Association's  Com- 
mittee on  relations  with  southern  roads,  in  a  letter  to  N.  G. 
Iglehart,  of  April  2,  1890,  says:  ^'AU  our  efforts  thus  far 
have  been  unavailing  to  get  the  southern  roads  to  more  justly 
equalize  the  rates.  You  doubtless  understand  southern  roads' 
rates  from  the  Ohio  river  are  arbitrary,  their  rates  on  all 
classes  south  bound  being  from  50  to  100  per  cent  greater  per 
mile  than  by  lines  north  of  the  river  on  similar  traffic."  In 
a  letter  dated  April  8,  1890,  to  S.  R.  Knott,  he  says:  "The 
injustice  of  the  present  basis  of  rates  (from  the  Ohio)  must 
of  necessity  be  apparent" 

CONCLUSIONS. 

The  principal  charge  in  both  cases,  it  is  stated,  is  based  on 
tlie  first  paragraph  of  section  3  of  the  act  to  regulate  com- 
merce, which  declares: 

"  That  it  shall  be  unlawful  for  any  common  carrier  subject 
to  the  provisions  of  this  act  to  make  or  give  any  undue  or 
unreasonable  preference  or  advantage  to  any  particular  per- 
son, company,  firm,  corporation  or  locality,  or  any  particular 
description  of  traffic,  in  any  respect  whatsoever,  or  to  subject 
any  person,  company,  firm,  corporation,  or  locality,  or  any 
particular  description  of  traffic,  to  any  undue  or  unreasonable 
prejudice  or  disadvantage  in  any  respect  whatsoever." 

The  specific  ground  of  complaint  under  this  charge  is  in 
substance  that  the  rates  on  manufactv/red  goods  from  Eastern 
Seaboard  territory  to  Southern  territory,  and  those  on  the  same 
classes  of  goods  from  Central  territory  to  Southern  territory, 
are  so  fixed  or  adjusted  with  reference  to  each  other  as  to  give 
to  merchants  and  manufacturers  in  Eastern  Seaboard  territory 
an  "  undue  or  unreasonable  preference  or  advantage  "  over  those 
in  Central  territory,  and  consequently  subject  the  letter  to  "an 
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undue  or  unreasonable  prejudice  or  disadvantage  "  with  respect 
to  the  former,  when  they  meet  in  competition  in  southern 
markets. 

The  defendants  embrace  two  groups  of  carriers,  operating 
under  distinct  tariffs  of  rates  different  systems  or  lines  of 
transportation,  leading,  respectively,  from  initial  points  and 
through  territories  widely  separated  to  common  destinations. 
As  establishing  the  joint  liability  of  these  two  sets  of  carriers, 
the  complainants  contend  that  the  relation  created  between 
tliem  (or  such  of  them  as  are  parties  thereto)  by  the  provisions 
of  tlie  Southern  Railway  &  Steamship  Association  Agreement 
constitutes  a  "common  control,  management,  or  arrangement" 
in  the  sense  in  which  those  words  are  used  in  the  first  section 
of  the  interstate  commerce  law.  From  the  view  we  take  of 
these  cases,  it  is  unnecessary  to  determine  this  question  of 
^oint  liability.  The  injury  which,  it  is  claimed,  results  from 
the  relation  between  the  rates  from  Eastern  Seaboard  and 
Central  territories,  is  injury  to  merchants  and  manufacturers 
in,  and  shippers  from,  the  latter;  the  complaints  are  in  their 
behalf  alone.  This  injury  could  not  proceed  from  rates  from 
Eastern  Seaboard  territory  unreasonably  highy  in  themselves 
or  relatively,  as  the  tendency  of  such  high  rates  would  be  to 
give  an  advantage  to  dealers  in  Central  territory.  There  is 
no  claim — and  if  there  were,  there  is  no  proof  to  sustain  it— 
that  the  eastern  rates  are  in  themselves  unreasonably  low. 
Tliose  rates  stand  unchallenged  as  to  their  reasonableness  in 
themselves,  and  for  the  purpose  of  tliis  argument  mast  be 
considered  as  reasonable  and  just.  If  the  roads  serving  Cen- 
tral territory  voluntarily  entered  into  an  agreement  with  the 
Eastern  Seaboard  lines,  in  carrying  out  which  they  made  their 
rates  higher  than  was  reasonable  and  than  they  otherwise 
would  have  made  them,  and  the  relation  thus  established 
between  the  rates  of  the  two  sets  of  carriers  was  unduly 
preferential  to  Eastern  teiTitory  and  unjustly  prejudicial  to 
(Central  territory,  this  was  a  violation  on  their  part  of  the 
above  clause  of  section  3  of  the  act.  Whether  or  not  there  be 
li  jo  lilt  liability  on  the  part  of  the  eastern  lines,  there  is  un- 
([uestionably  a  several  liability  on  the  part  of  the  lines  serving 
Central    territory  for  the  unreasonableness  of  their  own  rates. 
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By  entering  into  an  agreement  such  as  that  of  "  The  Southern 
Railway  &  Steamship  Association,"  a  carrier  does  not  merge 
its  separate  corporate  existence  and  cease  to  be  a.  distinct 
entity,  responsible  as  such  under  the  interstate  commerce  law 
for  the  rates  over  its  own  road  or  line.  In  becoming  parties 
to  this  agreement,  the  defendants  act  separately  and  volun- 
tarily, they  each  have  a  representative  on  the  "Executive 
Board"  (which  is  given  full  jurisdiction  over  the  matter  of 
rates),  and  this  Board  can  act  only  by  "unanimous  consent 
of  aU  its  members."  The  rates  thus  established  for  each 
road  or  line  are  to  be  considered  the  result  of  its  own 
voluntary  several  action,  so  far  as  amenability  to  the  law  is 
concerned.  Furthermore,  the  defendants  north  of  the  Ohio 
(except  the  Illinois  Central),  and  the  roads  north  of  the 
Potomac  and  reaching  northeastern  cities  as  parts  of  the  all- 
rail  eastern  lines,  are  not  members  of  the  Southern  Railway 
&  Steamship  Association,  and  the  latter  roads  are  not  made 
parties  defendant  though  interested  in  the  eastern  rates.  In 
\  iew  of  the  foregoing  considerations,  we  deem  it  proper  to 
treat  these  cases  from  the  standpoint  of  the  several  liability  of 
the  defendants  serving  Central  territory,  both  as  to  the  rates 
over  their  lines,  and  the  relation  between  those  rates  and  the 
rates  over  eastern  lines. 

The  defendant  carriers  north  and  south  of  the  Ohio,  serving 
Central  territory,  form  through  lines  of  connecting  roads  from 
Chicago,  and  those  south  of  the  Ohio,  from  Cincinnati,  to 
Southern  territory,  and  are  engaged  in  the  continuous  carriage 
over  those  lines  of  interstate  traflSc  under  through  bills  and 
joint  through  rates.  They  are,  therefore,  in  respect  to  such 
traffic  and  rates  subject  to  the  provisions  of  the  act  to  regu- 
late commerce,  as  we  have  repeatedly  held.  Trammell  v.  Clyde 
S.  S.  Co.  4  Inters.  Com.  Rep.  120,  5  I.  C.  C.  Rep.  324 ;  James  cfe 
M.  Buggy  Co.  v.  Cincinnati,  N.  0.  <&  T.  P.  R.  Co.  3  Inters. 
Com.  Rep.  682,  4  I.  C.  C.  Rep.  744;  Board  of  Trads  of  Troy 
V.  Alaiama  M.  R.  Co.  4  Inters.  Com.  Rep.  348. 

The  reasonableness  in  themselves  of  the  rates  from  Central 
territory  is  a  matter  material  to  tlie  issue  raised  by  the  charge 
in  both  cases,  that  the  relation  between  those  rates  and  the 
eastern    rates  is  unjustly  prejudicial    to  Central    territory,  and 
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the  qneetion  is  direcdj  presented  in  the  Chicago  Case  by 
the  allegation  that  Uie  rates  from  Oincinnati  and  other 
Ohio  river  crossings  to  Southern  territory  are  ^^  onreasonably 
high."  Where  the  reasonableness  of  rates  is  in  question, 
comparison  may  be  made,  not  only  with  rates  on  another  line 
of  the  same  caiTier,  bnt  also  with  those  on  the  lines  of  other 
and  distinct  carriers, — the  value  of  the  comparison  being 
dependent  in  all  cases  upon  the  degree  of  similarity  of  circum- 
stances and  conditions  attending  the  transportation  for  which 
the  rates  compared  are  charged.  It  appears  from  the  tabular 
statements  in  our  findings  of  fact,  giving  aU-raU  distances  and 
class  rates  from  Cincinnati  and  Chicago  in  Central  territory 
and  from  New  York  and  other  northeastern  cities,  to  points  in 
Southern  territory,  that  on  a  mileage  basis  the  rates  from  the 
former  (particularly,  those  on  the  higher  or  numbered  classes) 
are  largely  in  excess  of  those  from  the  latter.  For  the  pur- 
pose of  illustration  the  following  table  is  given,  which  shows 
the  current  rates  on  goods  of  Class  1  from  Cincinnati  and 
Chicago  and  from  New  York  to  points  named  m  Southern 
territory,  and  what  the  rates  from  Cincinnati  and  Chicago 
would  be  on  the  basis  of  the  (all  rail)  mileage  rates  from  New 
York: 


Current  CUut  1  Bates, 

Batei  an  bane  qf  mUeagt 
raU$fr<fmNew  York, 

To 

From 
Cincinnati. 

From 
Chicago. 

From 
New  York. 

From 
OiDciDDati. 

From 
Chicago. 

Knoxville 

Chattanooga... 
Rome  --..- 

76 
76 
107 
107 
123 
89 
107 
108 

116 
116 
147 
147 
184 
119 
147 
188 

100 
114 
114 
114 
124 
114 
114 
114 

89 
46 

51 
61 
62 
54 
67 
62 

78 
79 
88 

Atlanta 

Meridian 

Birmingham  ... 

Anniston 

Silina 

05 
71 
76 

85 
78 

The  excess  of  the  Class  1  rates  in  the  above  table  from 
Cincinnati  and  Chicago  over  the  New  York  rates  from  a  mile- 
H,^e  standpoint  is  as  follows : 
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To 

From  Cincir 

inati. 

From 

Chicago. 

Knoxville... 

87 
81 
56 
46 
60 
85 
50 
46 

38 

Chattanooga 
Home .. 

87 

64 

Atlanta 

Meridian - 

52 
68 

Birmin 'ham 

44 

Anniston 

62 

Selroa. 

00 

As  to  the  other  nvmbered  classes  and  the  otiier  northeast- 
ern cities,  the  relation  or  difference  between  tlie  two  sets  of 
rates  is  to  a  large  extent  substantially  the  same  as  shown  in 
the  above  tables. 

Many  striking  disparities  in  rates  will  be  observed  on  an 
inspection  of  the  tabular  statements  of  rates  and  distances  in 
our  findings  of  facts,  and  particularly,  in  the  Class  1  rates 
from  Chicago,  on  the  one  hand,  and  Boston  and  New  York,  on 
the  other — the  latter  two  cities  being  given  for  the  most  part 
the  same  rates.  For  example,  while  the  distance  from  Chicago 
to  Chattanooga  is  595  miles,  and  from  Boston  and  New  York, 
respectively,  1060  and  847  miles,  the  rate  from  Chicago  is  116 
cents  and  from  Boston  and  New  York,  114  cents,  and  while 
the  distance  from  Chicago  to  Meridian,  Miss.,  is  723  miles, 
and  from  Boston  and  New  York,  respectively,  1355  and  1142 
miles,  the  rate  from  Chicago  is  134  cents,  and  from  Boston 
and  New  York,  124  cents.  Under  the  rate  last  named,  a 
shipper  of  a  car  load  of  25,000  lbs.  of  Class  1  goods  from 
Boston  and  New  York  to  Meridian  would  pay  $25.00  less 
than  a  shipper  of  a  like  car  load  from  Chicago,  notwith- 
standing the  relative  proximity  of  the  latter  city  to  the 
common  point  of  destination.  (Up  to  March  16,  1894,  the 
rate  from  New  York  and  Boston  to  Meridian  was  114  cents.) 
Further  examples  of  similar  import  might  be  taken  from  the 
tabular  statements  of  rates  and  distances,  but  the  above  are 
deemed  sufficient.  A  comparison  of  rates  on  one  road  or  line 
with  those  on  another,  for  the  purpose  of  determining  the 
reasonableness  of  either,  is,  as  before  stated,  valuable  only  to 
the  extent  of  the  similarity  of  circumstances  and  conditions 
attending  the  transportation  in  the  two  cases;  and  relative 
equality    in    rates    is  only    necessary    in   the  degree    of  such 
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similarity.  Manufacturers  <6  J.  Union  v.  Minneapolis  cjfc  SL 
L,  E,  Co,  3  Inters.  Com.  Rep.  115, 4  1.  C.  C.  Rep.  79.  Distance 
or  mileage  is  by  no  means  the  only,  or  in  many  cases  the  must 
important,  factor  in  rate  making,  but,  other  things  heing  equals 
it  is  a  circumstance  of  great,  if  not  controlling,  weight.  In 
Logan  w.  Chicago  ii:  N.W.  R.  Co  ^  ^  Inters.  Com.  Rep.  431, 
2  1.  C.  C.  Rep.  (104,  the  Commission  hold  that  "a  departure 
from  the  rule  of  equal  mileage  rates  as  applied  to  the  several 
branches  of  a  road  or  system  of  roads  is  not  conclusive  of  the 
unlawfulness  of  rates,  but  the  company  making  such  depart- 
ure sliould  have  satisfactory  reasons  for  snch  variance  of  rates 
and  must  show  tliem  to  l>e  reasonable  when  disputed.  This 
burden  is  by  tlie  act  to  regulate  commerce  put  on  carriers 
when  they  'charge  or  receive  as  great  compensation  for  a 
shorter  as  for  a  longer  distance.'  The  same  burden  is  on  a 
company  making  a  greater  charge  for  one  of  two  hauls."  In 
McMorran  v.  Gramd  Trunk  R,  Co.  of  Canada,  2  Inters.  Com. 
Rep.  004,  3  I.  C.  C.  Rep.  252,  it  is  said,  ''  Due  regard  to  dis- 
tance proportions  should  be  observed  in  connection  with  tlie 
other  considerations  that  are  material  in  fixing  transportation 
charges;"  and,  in  reference  to  the  burden  of  proof,  where  a 
carrier  sets  up  dissimilarity  of  circumstances  and  conditions 
in  the  matter  of  expenses  in  justification  of  a  disparity  in 
mileage  rates,  it  is  said,  ^'The  evidence  does  not  show  with 
any  precision  what  these  several  expenses  (terminal  and 
others)  are  .  .  .  The  defendants  assume  in  their  brief 
that  the  burden  of  showing  these  expenses  was  upon  the 
petitioner;  but  this  assumption  is  altogether  erroneous.  It 
would  impose  on  persons  conceiving  themselves  aggrieved  by 
carriers  a  difficult  and  onerous  rule  of  evidence.  It  would  be 
impossible  for  the  petitioners  to  show  such  facts  otherwise 
than  by  defendants'  agents,  and  it  was  clearly  the  province  of 
the  defendants  to  make  them  appear.  !No  presumption  arises 
that  a  rate  is  reasonable  from  the  mere  fact  that  it  has  been 
put  in  effect;  and  when  it  is  prima  facie  disproportionate  or 
relatively  unequal  the  omLs  is  on  the  carrier  to  justify  its 
charges  when  challenged  on  these  grounds.  The  knowledge 
of  the  justifying  circumstances  and  conditions  is  peculiarly  in 
the  possession  of  the  carrier." 
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The  above,  it  is  true,  are  eases  where  the  rates  compared 
were  made  by  the  same  carrier  for  one  or  more  branches  of  its 
own  road  or  system,  and  not  by  distinct  carriers  for  their 
respective  roads  or  lines.  This  distinction,  however,  is  mate- 
rial only  as  to  the  question  of  Joint  responstHlity,  and,  while, 
as  the  defendants  contend,  the  eastern  carriers  may  not  be 
liable  under  a  strict  construction  of  the  interstate  commerce 
law  jointly  with  the  western  for  the  rates  from  Central  terri- 
tory, this  fact  does  not  under  the  circumstances  showing  a 
coiiiinunity  of  origin  of  the  two  sets  of  rates,  affect  the  pro- 
priety or  lessen  the  value  of  a  comparison  of  them  in  an 
investigation  (like  the  present)  as  to  the  reasonableness  of  the 
western  rates.  The  rule  laid  down  as  to  the  burden  of  proof 
is  peculiarly  applicable  to  the  present  cases,  in  view  of  the 
fact  that  the  relation  between  the  eastern  and  western  rates 
was  fixed  by  mutual  agreement  between  the  two  systems  of 
carriers  and,  as  the  evidence  tends  to  show,  for  the  accomplishr 
meni  of  a  particular  object  as  hereinafter  appears.  The  dis- 
proportion between  the  rates  being  so  large,  the  burden  was 
upon  the  defendants  serving  Central  territory  to  justify  the 
relatively  high  rates  over  their  lines,  or,  in  other  words,  to 
show  the  substantial  dissimilarity  of  circumstances  and  con- 
ditions necessitating  or  authorizing  such  disproportionately 
high  rates.  The  defendants,  while  disclaiming  that  it  was 
upon  them,  nevertheless  assumed  the  burden  of  proof  and  set 
up  in  justification  of  the  comparatively  high  rates  from  Central 
territory  the  fact  that  the  eastern  rates  are  affected  by  water 
competition  from  the  northeastern  cities  via  the  Atlantic  to 
southeastern  ports — particularly,  the  ports  of  Charleston  and 
Savannah.  Xo  other  dissimilar  circumstance  or  .  condition 
explaining  or  authorizing  the  lower  mileage  rates  from  the 
east  is  alleged  or  proven.  If  there  was  anything  in  the  way 
of  fixed  charges,  operating  expenses,  or  other  matter  proper 
to  be  considered  in  this  connection  and  peculiarly  within 
their  own  knowledge,  they  should  have  made  proof  of  it.  It 
(lid  not  devolve  upon  the  complainants  to  negative  the  exis- 
tence of  such  circumstances  in  the  absence  of  evidence  tending 
to  make  them  affirmatively  appear. 
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The  plea  that  all  rail  lines  from  northeastern  cities  to  Southern 
territory  are  subjected  to  water  competition  via  the  Atlantic,  and 
that  this  competition  has  naturally  a  controlling  influence  on  their 
rates,  is  sustained  by  the  proof.  In  an  argument  filed  in  behalf 
of  the  Cincinnati,  New  Orleans  &  Texas  Pacific,  the  Alabama 
Great  Southern,  and  the  Louisville  &  Nashville  CompanioB  (the 
only  defendants  who  appeared  at  the  hearing),  it  is  contended 
that  the  fact  of  this  water  competition  ^'  takes  the  whole  situa- 
tion entirely  out  of  the  operation  of  the  third  section  of  the 
act  and  makes  inapplicable  any  further  comparison."  On  this 
point  it  is  said : 

^^  But  it  may  be  urged  that  although  an  inequality  of  ehaige 
may  be  so  justified  "  (by  water  competition),  "  yet  the  inequality 
of  condition  and  diversity  of  circumstances  is  not  sufiicient 
to  warrant  so  great  a  disparity  as  is  exhibited  between  the 
rates  from  Cincinnati,  Ohio,  to  points  in  Southern  territory, 
and  the  rates  from  New  York,  Boston,  and  other  eastern  cities 
to  these  points.  This  objection,  however,  is  invalid,  for  the 
law  is  that  once  a  substantial  dissimilarity  of  circumstances 
and  conditions  appears,  that  fact  takes  the  whole  situation 
entirely  out  of  the  operation  of  the  third  section  of  the  Act, 
nKikes  inapplicable  any  further  comparison,  and  forbids  any 
attempt  at  a  compulsory  adjustment  of  the  rates  so  as  to  allow 
for  such  dissimilarity  The  section  itn^lf  immediately  ceases  to 
apply." 

This  position  is  manifestly  untenable.  It  is  in  efEect  a  daim 
that  a  substantial  dissimilarity  of  circumstances  and  conditions 
is,  even  after  due  allowance  has  been  made  therefor,  a  license 
to  a  carrier  to  go  further  and  give  undtie  preferences  and 
practice  all  the  other  forms  of  unjust  discrimination  denounced 
by  the  statute.  In  Raworih  v.  Northern  Pac.  H.  Co.  8  Inters. 
Com.  Rep.  857,  5  I.  C.  C.  Rep.  234,  it  is  held  that  the  law  for- 
bidding unjust  discrimination  ^^apx)lies  even  in  cases  where  a  de- 
parture from  the  ^  long  and  short  haul  rule '  of  the  statute  is 
shown  to  be  authorized,  and  the  right,  if  established,  of  making 
the  greater  charge  for  the  shorter  haul,  does  not  justify  a  dis- 
parity in  rates  so  great  as  to  result  in  u^jicst  discrimination ;  ^  and 
in  the  case  of  the  Mcmiifacturers  dk  J,  Union,  v.  l£innecypoU»  A 
St.  Z.  li.  Co.  3  Inters.  Com.  Rep.  115, 4  L  0.  0.  Eep.  79,  the 
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role  is  laid  down  that  '^  relative  equality  is  necessary  in  tiie  degree 

The  defendants  in  their  proof  have  famished  a  measnre  or 
given  thevr  eetimate  of  the  influence  of  the  water  competition 
from  the  northeastern  cities  to  the  southeastern  ports.  It  is  that, 
while  the  distance  by  water  from  New  York  to  Charleston  and 
Savannah  is  approximately  750  miles,  the  rates  by  the  steamer 
lines  are  made  on  the  basis  of  what  is  termed  a  '^  constructive 
mileage "  of  230  mile  to  Charleston  and  250  miles  to  Savannah, 
or,  in  other  words,  the  water  rate  from  New  York  to  Charleston 
is  equal  to  the  rail  rate  for  230  miles  by  land,  and  to  Sa- 
vannah, to  the  rail  rate  for  250  miles  by  land.  These  ^'  con- 
structive mileages "  plus  the  actual  distances  by  rail  from  those 
ports  to  interior  points  in  Southern  territory  are  called  the  '^  rate 
making  mileages  "  upon  which  the  combined  rail  and  water  rates 
from  New  York  to  the  interior  points  are  based.  As  is  claimed 
by  defendants,  the  proof  tends  to  show  that  the  rail  and  water 
rates  r^ulate  the  all-rail  rates,  and  the  rail  and  water  and  all  rail 
rates  are  the  same  to  all  the  points  named  in  Soutliem  territory 
except  Homej  Anmetofij  and  Atlanta^  to  which  the  all-rail  rates 
are  higher  than  the  rail  and  water  by  certain  differentials  ranging 
from  S  to  8  cts.  per  100  lbs.  as  appears  from  our  findings  of  facts. 
A  comparison  of  these  "rate  making  mileages"  (rail  and  water) 
with  the  all-rail  distances  from  New  York  to  Southern  points 
may  be  instructive  as  indicating  the  estimate  by  the  roods  of  the 
extent  of  the  influence  of  water  competition  on  the  eastern  rates. 
Those  "  mileages  "  (ma  Charleston)  and  all  rail  distances  are  given 
in  the  following  table : 


From  New  York, 

To 

All  rail,  distances. 

"  Rate  making  mileages" 

^ria  Charleston  —  rail 

and  water. 

Knoxville  ....... .... 

785  miles. 
847      " 
925      •• 
876      " 

1,142      •• 
990      •• 
949      " 

1,080      '• 

763  mi 
676 
697      ' 

538      • 
901      ' 
705      ' 
642      ' 
791       * 

les. 

Rome .. .......... 

Atlanta 

Meridian 

Birmingham ..., 

Anniston ........ 

8e1ma 

2:tU 
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From  the  table  below  a  comparison  may  be  made  of  the 
"  rate  making  mileages,"  rail  and  water,  from  New  York  to 
Sontliern  points,  with  the  actual  all-rail  distances  from  Cin- 
cinnati and  Chicago  to  the  same: 


From  New  York. 

Fiom  Chioigo. 

From  Cihcii  uatL 

To 

**  Rate  making 

raileigcs**  ma 

Cbarlchton — rail 

and  wafer. 

All  rail 
distances. 

All  rail 
distances. 

Knoxvlllr* 

(Jhattauooga 

Home 

At  lanta ... 

765^  miles. 
670      •• 
597      " 
538      •• 
901      •• 
705      " 
648      " 
791      " 

560  miles. 
59d      «• 
673      •' 
738      •• 
728      •• 
652      " 
715      " 
746     " 

290  miles. 
886     •• 
418     •• 
475      " 

Meridian . 

680      " 

Birmingham 

AnniRton .. 

478     " 
476      •• 

Seima...   

598      •• 

It  will  be  seen  from  the  above  table  that  the  ^^  rate  makin^i^ 
mileages "  from  New  York,  which  a/re  arrwed  at  by  an  aUavh 
ance  for  the  estimated  effect  of  water  competition — the  estirruUe 
heing  that  of  the  defendants^  are  greater  than  the  actual  ail-rail 
distances  from  Chicago,  as  follows :  to  Knoxville,  by  203  miles ; 
to  Chattanooga,  by  81  miles ;  to  Meridian,  by  178  miles ;  to  Bir- 
mingham, by  53  miles ;  and  to  Selma,  by  45  miles.  They  are  less 
to  Rome  by  76  miles,  to  Anniston  by  73  miles,  and  to  Atlanta  bv 
195  miles.  They  are  in  every  instance  much  greater  than  the 
distances  by  rail  from  Cincinnati.  The  all-rail  distances  from 
Cincinnati  and  Chicago  are  the  following  percentages  of  the 
^'  rate  making  mileages  "  from  New  York : 


To 

From 

V 

1 

a 

08 

o 

el 

»M 

ca 

•^* 

0 

«6 

s 

00 

o 

> 

g 

5 

09 

B 

S 

2 

Q 

a 

.S 

as 

6 

a 

.a 
O 

& 

5 

0) 

< 

3 

pr.  c. 

pr.  c. 

pr.  c. 

pr.  c. 

pr.  c. 

pr.  c. 

pr.  c. 

pr  c. 

Cinoinnati 

88 
73 

50 

88 

69 
112 

88 
186 

70 
80 

68 
92 

74 
111 

80 

Chicago 

94 
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On  the  above  basis — that  is  making  the  rates  from  Cincin- 
nati and  Chicago  the  same  percentages  of  the  current  New 
Tork  rates  as  the  distances  by  rail  from  the  former  cities  are 
of  the  "rate  making  mileages"  from  the  latter — the  rates 
from  Cincinnati  will  be  materially  less  than  they  now  are  on 
the  numbered  classes  in  all  cases  and  also  from  Chicago, 
except  those  to  Atlanta  and  on  those  in  classes^  4,  5,  and  6  to 
Birmingham  and  4  and  6  to  Chattanooga:  They  will  also 
be  lees  to  a  large,  but  not  so  great  an  extent,  on  the  lettered 
claases.  It  thus  appears  that,  giving  full  weight  to  the  claim 
of  defendants  that  water  competition  via  the  Atlantic  necessi- 
tates rates  from  the  east  relatively  lower  than  those  from  the 
west  and  as  a  consequence  rates  from  the  west  relatively 
higher  than  those  from  the  east,  it  does  not  with  the  excep- 
tioDfi  above-named  account  for  or  justify  the  existing  disparity 
between  them. 

The  evidence  shows  that  the  rates  from   Eastern  Seaboard 
•ad  Central   territories,  respectively,  were  adjusted  with  refer- 
^oe  to  each  other  by  mutual  agreement   between  the  eastern 
•od  western   carriers   through   the   medium  of   the    Southern 
Bailway  &    Steamship   Association,  and    that  in   making   thiti 
•djofitment   other  considerations   than    those  of   water  compe- 
tition,  or    other    dissimilarity    of    circumstances   or    condition 
affecting   transportation,  had    a    controlling   influence.     It   ap- 
pears that  lively  competition  resulting  in  rate  wars  had  arisen 
between   the   eastern  and  western   lines   in   the   transportation 
into  the  south  by  each  of  traflBc  from  territory  claimed  by  the 
other.    This  led  to  the  convention  in  1878  (referred  to  in  our 
statement   of   facts)    of   tlie   carriers   interested,  the   object   of 
^hich  was   stated    to    be   the  establishment  of   such   a  co-rela- 
tion of  rates  as  would  "  protect  to  the  eastern  lines  the  hicsi- 
'^  peculiar  to  their  tei^itory "  and  to  the  western  lines  (then 
bown   as    the    "  Green    Line    Roads ")    the    business   relating 
^  ^"^ their  peculiar   commodities''^ — in   other  words,  to   secure 
^  the  eastern   lines   the   transportation  of   "  articles  manufact- 
'^  in   the   east,  and   in   other   countries  and    imported    into 
^tem    cities,    embraced    under    the    general    terms    of    dry 
goods,  groceries,   crockery  and    hardware"    and    classified    for 
the  most  part   under   the  first  four  of   the  numbered  classes, 
16 
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and  to  the  western  lines,  the  transportation  of  "  articles  of 
western  produce,  comprising  the  produce  of  animals  and  the 
field"  and  embraced  principally  in  the  lettered  classes.  The 
only  way  to  accomplish  this  result  through  the  agency  of  rate 
adjustment  or  manipulation  was  to  place  relatively  high  rates 
on  manufactured  articles  and  relatively  Jow  rates  on  food 
products  shipped  from  or  via  the  West,  and  vice  versa,  as  to 
such  shipments  from  or  via  the  East;  and  at  the  opening  of 
the  Convention,  Mr.  Peck,  the  General  Manager  of  the  Asso- 
ciation, being  called  on  by  the  Chairman  to  state  its  object, 
said,  among  other  things,  that  the  western  lines  conceded  that 
the  transportation  of  manufactured  articles,  "into  the  territory 
ciuibraced  by  the  Southern  Railway  &  Steamship  Association 
should  be  left  to  the  eastern  lines,  and  undertake  hy  profMbit- 
try  rates  to  prevent  such  articles  from  eastern  cities  reaching 
Jie  Association  points  over  their  lines.^^  A  basis  of  rates,  at 
least  ten  cents  higher  by  the  eastern  lines  than  the  western  on 
western  products  and  at  least  ten  cents  higher  by  the  western 
lines  than  the  eastern  on  "articles  peculiar  to  the  east,"  was 
then  adopted,  with  a  view  to  effecting  the  announced  object 
of  the  Convention.  It  is  manifest  that  at  that  time  the  infla- 
once  of  water  competition  on  the  eastern  rates  was  not  re- 
garded as  a  controlling  factor  in  determining  what  the  excess 
of  the  western  should  be  over  the  eastern  rates  on  maDofact- 
ured  goods  and  the  reasonableness  in  themselves  of  those 
western  rates  was  a  matter  of  secondary,  if  any,  consideration. 
While  there  have  since  been  fluctuations  and  changes  in  the 
two  sets  of  rates,  the  principle  regulating  their  co-relation  or 
adjustment  with  reference  to  each  other  has  remained  practi- 
cally the  same  to  the  present  time.  The  leading  idea  of 
securing  to  each  system  of  carriers  the  traffic  of  what  is 
termed  its  territory,  by  the  adjustment  and  manipulation  of 
rates  and  in  other  ways,  is  prominent  throughout  all  the  As- 
s<»ciation  Agreements.  In  the  last,  as  in  those  preceding,  it 
distinctly  appears,  and  the  provisions,  among  others,  for  a 
geograpliical  division  of  territory,  for  the  exaction  of  local 
mtes  to  protect  association  rates,  and  for  penalties,  all  look 
to  this  end.  It  is,  also,  apparent  on  an  inspection  of  the 
current  rates   themselves,  which  disclose  the   broad  distiuctioo 
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made  between  the  rates  on  the  numbered  and  lettered  classes 
^the  relation  between    the  two  sets   of  rates  on   the  former 
being  advantageous  to  the  east,  while  that  between  the  rates 
oa  the  latter   are  not  nearly  so  favorable  to  that  territory.     As 
a  fair  illustration,  the  rates  from  Chicago  to  Chattanooga  on 
the  lettered  classes  •  are  from  seventy  to  eighty-nine  per  cent 
of  the  New  York  rates,   while  on  the  numbered  classes  1,  2 
and  3, — they  are  respectively  102,  101 ,  and  95  per  cent.    It  is 
trae,  rates  upon  the  heavy  and  cheap  articles  in  the  lettered 
classes    should    be    less    than    rates    upon    the    comparatively 
light  weighted  and   valuable  articles  in  the  numbered  classes, 
because,  as  respects  the  latter,  the  value  of  the  service  to  the 
shipper  and  the  risk  to  the  carrier  are  greater.     These  consid- 
erations, however,   apply   equally  to  shipments  of  traffic  from 
both   territories,  and  do  not,    therefore,  justify,  or  account  for 
the    distinction    to   which    we  have    just  adverted.    The  fact 
that  the  tonnage  of  traffic  in  the  lettered  classes  from  Central 
territory  is  larger  than  of  traffic  in  the  numbered  classes,  and 
donbtless,  also  larger  than  the  tonnage  of  traffic  in  the  lettered 
clafises  from  Eastern  territory,  is  not  in  our  opinion  sufficient 
to   authorize   or  account  for   the  great   difference  apparent  on 
the  face  of  the  tariffs.    This  difference  finds  a  natural  solution 
in  the  avowed  purposes  of  the  Southern  Railway  &  Steamship 
AjBSOciation  to  secure,  by  an  adjustment  of  rates  calculated  to 
bring    about    that    result,  the  transportation    by  the    Eastern 
lines  of  goods  in   the  numbered  classes  from   the  territory  set 
apart  as  theirs,  and  to  the  western  lines  the  transportation  of 
traffic   in  the  lettered  classes  from   the  territory  apportioned 
to  them. 

The  relation  established  between  the  eastern  and  western 
rates  in  1878  was,  doubtless,  suggested  by,  and  found  a 
plausible  pretext  in,  the  fact  that  at  that  time  the  west 
contributed  principally  in  the  lettered  classes  for  southern 
consumption,  while  goods  in  the  numbered  classes  came  for  the 
most  part  from  the  east.  The  situation  in  this  respect  has, 
however,  as  appears  from  our  statement  of  facts,  materially 
dianged,  and  it  is  estimated  that  the  manufacture  in  Central 
territory  of  goods  in  the  numbered  classes  has  increased  100 
per   cent  in   twenty  years.    If,  therefore,  the   condition  as  to 
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mannfactares  and  products  in  1878  could  have  been  set  np  in 
justification  of  the  adjustment  of  rates  then  made,  that  justifi- 
cation no  longer  exists  and  the  change  in  those  conditions  is 
an  argument  in  favor  of  a  corresponding  change  in  the  rate 
adjustment.  We  are  of  opinion,  however,  that  the  situation 
in  1878  in  the  respect  named  constituted  no  justification. 
The  tendency  of  such  an  adjustment  of  rates  was  to  encourage 
and  build  up  manufactures  in  the  east  and  discourage  and 
rotard  them  in  the  west  and  thus  maintain  the  status  quo.  In 
this  connection  may  be  noticed  the  claim  of  the  defendants, 
that  the  great  growth  in  Central  territory  of  the  manufacture 
and  sale  of  articles  in  the  numbered  classes  shows  that  the 
rates  in  question  to  Southern  territory  have  not  been  preju- 
dicial to  manufacturers  and  shippers  in  Central  territory. 
Tins  does  not  appear  to  be  a  legitimate  inference  in  view  of 
the  fact  that  Central  territory  is  not  limited  to  Southern 
territory  as  a  market,  but  also  sells  its  manufactures  and  pro- 
ducts as  far  west  as  the  Pacific  coast,  as  far  east  as  Rochester 
and  Albany,  and  in  the  southwest.  The  proof  is  that  the 
shipments  of  goods  in  the  numbered  classes  from  Central  to 
Southern  territory  (the  southeast)  are  small  in  comparison 
with  those  of  goods  in  the  lettered  classes  and  this  may  be,  in 
part  at  least,  due  to  the  rate  adjustment  complained  of.  If 
the  fact,  that  one  section  is  a  large  producer  and  another  a 
small  producer  of  certain  classes  of  traffic,  is  a  factor  to  be 
considered  in  fixing  rates  from  them  to  a  common  market, 
which  is  not  conceded,  it  would  seem  that  it  should  operate  to 
give  more  favorable  rates  to  the  latter  with  a  view  of  stimu- 
lating and  increasing  its  production.  Considerations  of  this 
character,  however,  if  they  are  to  be  allowed  any  weight  by 
carriers  in  fixing  rates  from  rival  territories,  should  always  be 
held  in  strict  subordination  to  the  invariable  rule,  that  in  all 
cases  rates  shall  be  reasonable  in  themselves.  No  departure 
from  this  rule  can  be  justified  on  the  ground  that  it  is  neces- 
sary, in  order  to  maintain  existing  trade  relations,  or  to 
"protect  the  interests  of  competing  markets,"  or  to  "equalize 
commercial  conditions/'  or  to  secure  to  carriers  traffic  from 
certain  territory  assumed  to  be  exclusively  theirs.  It  is  not 
the   duty  of  carriers,  nor  is  it  proper,  that  they  undertake  by 
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■djnstment  of  rates  or  otherwise  to  impair  or  neutralize  the 
natural  coinmerciHl  advantages  resulting  from  location  or  other 
favorable  condition  of  one  territory  in  order  to  put  another 
territory  on  an  equal  footing  with  it  in  a  common  market. 
Each  locality  competing  with  others  in  a  common  market  is 
entitled  to  reasonable  and  just  i*ates  at  the  hands  of  the  car- 
riers serving  it  and  to  the  benefit  of  all  its  natural  advantages. 
Janus  &  M.  Buggy  Co.  v.  Cincinnati^  N.  0,  dk  T,  JP.  R.  Co.  3 
Inters.  Com.  Rep.  682,  4  I.  C.  C.  Rep.  744 ;  liaworth  v.  North- 
em  Pac.  R.  Co.  3  Inters.  Com.  Rep.  857,  5  1.  C.  C.  Rep.  234 ; 
Eau  Claire  Bowrd  of  Trade  v.  Chicago^  M.  cfe  St.  P.  R.  Co.  4 
Inters.  Com.  Rep.  65,  5  I.  C.  C.  Rep.  264 ;  Chamber  of  Comr 
ineroe  of  Minneapolis  v.  Great  Northern  R.  Co.  4  Inters.  Com. 
Rep.  230,  6  L  C.  C.  Rep.  571.  If  this  result  in  prejudice  to 
one  and  advantage  to  another,  it  is  not  the  v/ndvs  prejudice  or 
advantage  forbidden  by  the  statute,  but  flows  naturally  from 
conditions  beyond  the  legitimate  sp/iere  of  legal  or  other  regular 
tian.  ^^  Carriers,"  moreover,  '4n  making  rates  eannot  arrange 
them  from  an  exclusive  regard  to  their  own  interests,  but  must 
respect  the  interests  of  those  who  may  have  occasion  to  employ 
their  services,  and  subordinate  their  own  interests  to  the  rules  of 
relative  equality  and  justice  which  the  act  prescribesP  (Second 
Annual  Report.)  The  provision  in  the  Association  Agree- 
ments for  the  ^^eitaction  of  local  rates"  to  "protect"  to  each 
i^ystem  of  carriers  the  revenue  which  would  come  to  them, 
respectively,  under  a  strict  enforcement  of  Association  rates 
and  under  the  division  of  territory  between  them,  is  stated  to 
be  for  "  the  purpose "  among  others,  "  of  securing  the  greatest 
amount  of  net  revenue  to  all  the  companies  parties  to  the 
agreement."  This  is,  doubtless,  the  controlling  consideration. 
The  interests  of  the  public,  certainly,  cannot  be  subserved  in 
this  way.  The  division  of  territory  is  wholly  without  warrant 
in  law  and  is  practically  a  denial  to  shippers  in  such  territory 
of  the  right  to  ship  their  goods  or  produce  to  market  by  the 
line  or  route  they  may  prefer.  The  exaction  of  higher  rates 
on  certain  articles  shipped  from  Central  to  Southern  territory 
(han  wovld  otherwise  prevail^  for  the  purpose  of  securing  to 
eastern  lines  the   trausjwrtation   of  that   tralfic  from    territory 
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apportioned  to  them,  is   manifestlj   unlawful,   and   resoltB  in 
injury  to  both  Central  and  Southern  territory. 

The  fact,  which  clearly  appears,  that  rates  on  the  numbered 
classes  from  Central  territory  are  made  higher  them  ihey  other- 
wise would  be,  for  the  purpose  of  securing  to  the  eastern  lines 
the  transportation  of  that  traffic  from  the  territory  set  apart 
to  them  under  the  Southern  Eailway  &  Steamship  Association 
Agreement,  itself  raises  a  prima  facie  presumption  of  the 
unreasonableness  of  those  rates.  In  the  Cincinnati  Case,  the 
complainant  does  not  directly  question  the  reasonableness  of 
the  rates  from  Cincinnati,  but  in  the  Chicago  Case  it  is  charged 
that  the  rates  on  through  traffic  from  Chicago  to  Southern 
territory  are  made  up  of  '^  substantially  the  local  rates  in  effect 
from  Chicago  to  Cincinnati  and  other  Ohio  riyer  crossings" 
and  '^  wrtreaaonably  high  rates "  from  the  Ohio  on  to  Southern 
territory.  It  appears  that  the  Chicago  rates  are  made  up  of 
the  two  rates  as  charged — the  rates  from  that  city  to  the  Ohio 
being  the  regular  Trunk  Line  rates,  and  from  the  Ohio  south- 
ward, the  Southern  Eailway  &  Steamship  Association  rates. 
The  shipments  being  through  shipments,  under  a  through  bill 
of  lading  quoting  a  total  through  rate,  and  without  breakage 
of  bulk  at  the  river,  tliis  method  of  making  up  rates  is  a 
departure  from  the  general  rule  under  which  through  rates 
established  by  two  or  more  connecting  carriers  are  Use  than 
the  sum  of  their  separate  rates.  The  Trunk  Line  rates  per  ton 
per  mile  from  Chicago  to  Cincinnati  and  the  Association  rates 
per  ton  per  mile  from  Cincinnati  to  Southern  territory  aro 
given  in  the  following  tables : 
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Batei  per  tan  per  mile  an  the  numbered  elasseefram  Ohieaga  to  OindnnatL 

1 

2 

8 

4 

5 

• 

Ct8. 

2  68 

cts. 
2  28 

CtB. 

1  68 

CtB. 

1  14 

CtB. 

1  00 

oti. 
80 

Batee  per  tan  per  mile  an 

the  numbered  elaeaesfram  OindnnaH, 

> 

To 

1 

2 

8 

4 

5 

• 

Knoxville.  ........... 

Ct8. 

5  24 

4  58 

5  18 
4  50 
8  87 
8  72 
4  49 
8  61 

CtB. 

4  48 
8  88 
4  45 
8  87 
8  28 
8  80 
8  86 
8  41 

CtB. 

8  98 
8  40 
8  92 
8  41 
282 
2  84 
8  40 
2  04 

CtB. 

8  24 
2  80 
8  29 
2  86 
2  88 
2  80 
2  85 
2  87 

CtB. 

2  75 
2  88 
2  71 
2  85 
1  96 

1  96 

2  85 
1  97 

eta. 
2  06 

(MiHttanooga 

Rome  ............... 

1  79 

2  22 

Atlanta  ............. 

1  98 

Meridian  ............ 

1  71 

Btroiinebam  ......... 

1  50 

Anniston  .... .... 

1  98 

Selma 

1  67 

From  these  tables  it  will  be  seen  that  the  rates  per  ton 
per  mile  from  Cincinnati  south  are  in  all  cases  much  higher, 
and  in  many  instances  a  hundred  per  cent  or  more  higher, 
than  those  from  Chicago  to  Cincinnati. 

The  averages  of  the  rates  per  ton  per  mile  on  all  the  classes, 
lettered  as  well  as  numbered,  from  Cincinnati,  are  approxi- 
mately : 


From  CincinDatf. 

Average  of  rcUes  per  tan  per 
miie  an  aU  eUMee. 

To 
Knozville .... .. 

Cents. 
2  70 

Chattanooga . 

2  88 

Rome  -. - 

2  62 

Atlanta 

2  81 

Meridian 

2  00 

Birmingham  . 

1  96 

Annistun 

2  27 

8elma 

1  85 

By  reference  to  the  tables  in  our  statement  of  facts 
giving  freight  revenue  per  ton  per  mile  and  cost  per  ton  per 
mile,  it  will  be  seen  that  the  above  averages  are  largely  in 
excess  of  that  revenue  and  cost  on  the  roads  taken  as  whole 
in,  respectively,  Southern  territory,  Central  territory,  and  the 
country  at  large. 
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It  appears  from  tariffti  on  file  with  the  Coiiiinission  that,  np 
to  April  17,  1S93,  aiid  for  a  series  of  years  running  as  far  back 
at  least  as  1S87,  and  liow  much  anterior  to  tliat  time  we  are 
not  advised,  through  rates  were  in  existence  from  New  York 
via  Cincinnati  to  Chattanooga,  Meridian,  and  Birmingliam,  lesa 
than  the  sum  of  tlie  Trank  Line  rate  to  Cincinnati  plus  the 
Asm  !  !;;tion  rate  from  Cincinnati  on  to  tltose  cities,  and  tliat 
eucli  rates  are  still  published  to  Nashville,  Memphis,  Mobile, 
and  a  number  of  Mississippi  river  points.  The  proportions 
of  these  through  rates  left  for  the  hauls  from  Cincinnati  south 
to  Chattanooga,  Meridian,  and  Birmingham,  after  deducting 
tlie  Trunk  Line  rates  from  New  York  to  Cincinnati,  and  the 
extent  to  which  the  regular  Association  rates  from  Cincinnad 
execL^i  those  proportions,  are  shown  below: 


T- 

B 

S 

4 

fi 

S 

Tliroueh  rates  from  New   York  tia   anclonati 

to  CtiHttaniioga,  BirmfngLsm,  aod  Meridiao... 
TiiinIcUai:rat«Blrum:!4en  York  to  Ciuclanali.. 

114 

05 

98 
57 

80 
44 

7S 
80 

60 

se 

■a 

IVoportioBB  for  hauls  from  Cindnnall,  south 

49 

41 

43 

43 

M 

37 

ABNoclailon    ntes  from    Cinrlnnall  to    Cbatta- 

76 
49 

«S 
41 

B7 
43 

47 
AS 

40 
84 

|l  ihicl  proportions  of  Ibrougb  rate 

3? 

87 

24 

16 

. 

8 

8 

89 
49 

70 
41 

68 
43 

00 
48 

47 

n-<1iiciproporiii)Dsoflbroogh  rates 

37 

ExccMof  AModfttion  rales. 40 

88 

26 

13 

IS 

» 

AcgnctmioD  Tales  from  Cincinnalt  to  Hertdlan... 

133 
49 

lOS 
41 

61 

89 
43 

7S 
48 

63 
84 

M 

78 

47 

33 

38 

27 

Under  these  through  rates  from  New  York,  fi^oods  on  reach- 
ing Cintin  i^iti  from  New  York  would  take  thence  on  to  the 
Mjuth  a  much  lower  rate,  as  shown  above,  than  goods  of  tbt 
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same  class  from  Chicago — the  rates  from  Cincinnati  being 
dependent  upon  the  question  whether  the  shipment  originated 
in  A'ew  York  or  Chicago.  Although  they  were  withdrawn  in 
April,  1893,  it  does  not  seem  unfair  to  presume  from  the  fact 
that  they  were  so  long  in  existence  (and  that  similar  rates  are 
still  published  to  Nashville,  Memphis,  and  other  points),  that 
they  were  not  entirely  unremunemtive  to  the  roads  south  of 
the  Ohio,  and  they  may  be  taken  as  a  circumstance,  among 
others,  indicating  that  the  rates  of  those  roads  on  traffic  from 
Central  territory  would  be  lower  than  they  are  but  for  their 
agieement  with  the  eastern  lines  to  maintain  the  present  standard 
of  rates. 

Tlic  weight  of  the  testimony  of  railroad  officials  connected 
with  the  roads  and  lines  leading  from  Central  territory  to  the 
south,  as  appears  from  our  findings  of  facts,  tends  to  show  that 
the  idea  is  prevalent  in  western  railroad  circles,  that  the  adjust- 
ment of  rates  from  Central  and  Eastern  territories  is  unjustly 
prejudicial  to  the  former,  and  that  those  roads  and  lines,  south 
as  well  as  north  of  the  Ohio,  are  disposed  to  favor  a  readjust- 
ment of  their  rates  on  a  basis  more  favorable*  to  Central  territory, 
but  that  they  have  not  done  so  on  account  of  their  alliance 
with  the  Eastern  lines  as  members  of  the  Southern  Kailway  & 
Steamship  Association — the  latter  lines  not  being  willing  to  agree 
to  such  readjustment. 

Our  conclusion  upon  the  whole  is  that,  as  charged  in  the 
complaint  in  the  Cliicago  case,  the  rates  on  the  numbered 
classes  from  Cincinnati  and  the  Ohio  river  crossings  to  the 
south  are  "unreasonably  high,"  and  as  they  enter  into  the 
through  rates  from  Chicago,  that  those  through  rates,  as  well  a« 
tlie  rates  from  Cincinnati,  are  excessive.  There  is  no  com- 
plaint that  the  rates  from  Chicago  to  Cincinnati  and  the  other 
crossings  are  unreasonable  in  themselves  and  no  evidence 
authorizing  us  to  so  find.  They  are  the  regular  Trunk  Lin« 
rates  and  are  not  subject  to  the  objection,  as  in  the  case  oi 
the  Association  rates  south  of  the  river,  that  they  are  mad« 
higher  than  they  otherwise  would  be  for  the  purpose  oi 
securing  to  the  Eastern  Seaboard  lines  traffic  from  territory 
set  apart  to  them.  The  cost  on  freight  in  general  per  ton  pei 
mile  on  the  roads  south  of  the  river  appears  to  have  been  for 
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the  years  named  in  the  tables  heretofore  given  about  25  per 
cent  on  an  average  greater  than  the  cost  per  ton  per  mile  on 
the  roads  from  Chicago  to  the  river.  The  tonnage  of  the 
latter  roads  is  also  greater  than  that  of  the  former  as  shown 
in  the  tables.  Rates  from  Cincinnati  to  Southern  territory 
from  35  to  50  per  cent  higher  per  ton  per  mile  than  those 
from  Chicago  to  Cincinnati  and  other  Ohio  river  crossings 
will,  in  our  opinion,  make  full  allowance  for  these  difiEerences 
in  cost  and  tonnage,  and  be  at  least  not  unreasonably  low  as 
maximum  rates.  The  rates  in  cents  per  100  lbs.  given  below  are 
approximately  upon  this  basis. 


From  Oindnnati, 


To 

1 

2 

8 

4 

5 

6 

Knoxville.  

5H 
60 
75 

86 
114 

87 

*     86 

108 

45 
54 
64 
73 
98 
74 
73 
92 

87 
40 
54 
60 
80 
60 
60 
78 

27 
80 
44 
45 
62 
46 
45 
60 

22 
24 
84 
85 
49 
86 
85 
48 

20 

CbattHnooira  ...-. 

22 

Rome - . 

24 

Atlanta . 

27 

Meridian 

88 

BirnilDirliatn ...... 

28 

AlUlibtOD ..... 

27 

Selma 

86 

Rates  from  Chicago  to  Knoxville,  Chattanooga,  Rome,  Atlanta, 
and  Anniston  are  made  via  Cincinnati ;  those  from  Chicago  to 
Birmingham  and  Selma,  via  Louisville ;  and  those  from  Chicago 
to  Meridian,  via  Cairo,  on  the  Illinois  Central.  The  rates  in  the 
following  table,  accordingly,  to  the  five  cities  first  named  are 
combinations  of  the  above  rates  to  those  cities  with  the  existing 
rates  from  Chicago  to  Cincinnati ;  to  the  two  cities  next  named, 
they  are  combinations  of  rates  from  Louisville  constructed  on 
the  same  basis  as  the  rates  in  the  above  table  with  the  existing 
rates  from  Chicago  to  the  river;  and  to  Meridian,  they  are 
combinations  of  rates  from  Cairo  constructed  on  the  same  basiB 
as  the  rates  in  the  above  table  with  the  existing  rates  from  Chi« 
cago  to  Cairo. 


FREIGHT  BUREAU  V.  CINCINNATI,  N.  O.  <&  T.  P.  R.  00.  BT  AL.     251 


From  Chicago, 


To 


EDOzrllle... 
Chattanoo^ 

Rome 

Atlanta 

Meridian.... 
BirmiDgham 
ADDistoo  ... 
Selma 


1 

2 

8 

4 

6 

98 

79 

62 

44 

87 

100 

88 

65 

47 

89 

114 

97 

79 

61 

49 

126 

107 

85 

62 

50 

114 

98 

82 

60 

47 

111 

95 

72 

52 

44 

136 

107 

85 

62 

50 

128 

112 

89 

66 

m 

82 
84 

88 
89 
88 
84 
89 
38 


(Note, — The  rates  from  Chicago  and  Cincinnati  to  Meridian 
are  made  sabstantially  the  same,  because  the  larger  portion  of 
the  haul  from  Chicago  is  in  Central  territory  where  rates  are 
lower). 

An  order  will  be  issued  directing  the  defendants  engaged 
in  transporting  traffic  from  Chicago  and  Cincinnati  to  South- 
em  territory  to  desist  from  charging  higher  rates  on  the 
traffic  embraced  in  the  numbered  classes  from  those  cities, 
respectively,  than  those  in  the  two  preceding  tables  and  to 
make  all  the  necessary  readjustments  of  their  tariffs.  These 
rates  are  a  conservative  reduction  of  the  existing  rates,  and, 
while  it  is  believed  they  will  go  far  to  do  away  with  the 
*' undue  prejudice"  to  which  Central  territory  is  now  sub- 
jected, they  are,  probably,  not  so  low  as  they  might  be  made 
if  fuller  and  more  accurate  data  were  accessible.  If  the  rates 
by  the  Eastern  Seaboard  lines  be  taken  as  the  standard  of 
comparison,  the  rates  in  these  tables  will  be  found  to  make  in 
the  main  due  allowance  for  the  estimated  effect  on  those  rates  of 
water  competition  via  the  Atlantic.  They  are  also  higher 
than  the  proportions  of  the  through  rates  from  New  York  via 
Cincinnati  to  Chattanooga,  Birmingham,  and  Meridian,  allowed 
for  the  hauls  from  Cincinnati  to  those  points,  and  which  were 
in  effect  for  a  long  period  of  years ;  and  they  yield  a  rate  per 
ton  per  mile  largely  in  excess  of  the  reported  cost  per  ton  per 
mile  of  freight  on  the  roads  from  the  Ohio  south  (and  in  other 
sections  of  the  country)  and  much  above  the  average  of  their 
receipts  per  ton  per  mile.  (See  tables  in  statement  of  facts). 
They  are,  it  seems  scarcely  necessary  to  add,  prescribed  as 
maximum  rates  and  are  not  intended  to  be  prohibitory  of  such 
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lower  rates  as  the  carriers  interested  may  find  to  be  just  and  rea- 
sonable. 

We  are  not  unmindful  that  a  compliance  with  the  order  in 
these  cases  may  and  probably  will  necessitate  a  readjustment 
of  rates  from  Central  territory  to  other  points  in  Southern 
territory  than  those  named,  but  as  we  took  occasion  to  say  in 
the  case  of  tlie  Board  of  Trade  of  Troy  v.  Alahama  M.  R.  Co,y 
4  Inters.  Com.  Rep.  348,  6  I.  C. C.  Rep.  1,  "it  cannot  be  held  to 
be  a  valid  objection  to  the  correction  of  unlawful  rates  to  one 
locality,  that  it  involves  a  like  correction  to  other  localities." 

Even  pecuniary  embarrassment  of  a  road  by  reason  of  insuf- 
ficient receipts  from  all  sources  is  not  a  fact  that  will  warrant 
making  rates  on  a  portion  of  its  traffic  unreasonably  high  for 
the  accomplishment  of  a  purpose  such  as  is  disclosed  in  these 
cases.  Excessive  rates  on  certain  classes  of  traffic  may  be 
made  the  basis  of  proportionately  low  rates  on  other  classes, 
and  thus  shippers  of  the  former  are  taxed  with  burdens  which 
in  justice  should  be  borne  by  the  latter  and  without  any 
addition  to  the  general  aggregate  revenue  of  the  carrier.  It  is 
believed,  moreover,  that  the  reduction  in  rates  ordered  in 
these  cases  will  result  in  a  corresponding  increase  in  the  tonnage 
of  the  roads  in  the  traffic  affected,  and  that  the  revenue 
therefrom  will  be  augmented  rather  than  lessened.  Thifi,  at  any 
rate,  will  be  the  natural  tendency  of  the  change. 

The  further  claim  is  made  in  the  Chicago  case,  that,  in  the 
language  of  complainant's  brief,  "As  Boston  is  given  the  same 
rates  to  Southern  points  as  New  York,  by  the  tariffs  fixed  by 
defendants  through  the  agency  of  the  Southern  BaUway  cjfe 
Steamship  Association^  Chicago  should  have  the  same  rates  to 
Southern  points  as  may  prevail  between  Cincinnati  and  South- 
em  points,  the  distance  between  New  York  and  Boston  being 
213  miles  and  the  distance  between  Chicago  and  Cincinnati 
being  not  substantially  greater."  Ko  sufficient  reason  appears 
for  sustaining  this  proposition.  In  the  first  place  the  short 
line  distance  from  Chicago  to  Cincinnati  is  298  miles,  whioh 
is  85  miles  or  about  40  per  cent  greater  than  the  distance 
from  New  York  to  Boston — a  material  difference  in  onr 
opinion;  and,  in  the  second  place,  the  transportation  between 
Chicago  and  Cincinnati  is  all  rail,  while  between  Boston  and 
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New  York  there  is  water  transportation  via  the  Atlantic  at 
small  cost  as  compared  with  that  by  rail. 

As  will  be  seen  from  onr  statement  of  facts,  unmistakable 
provisions  for  pooling  are  found  in  the  Association  Agree- 
ments from  1885  up  to  and  including  that  which  terminated 
July  1,  1887.  In  those  agreements  in  addition  to  the  sum 
required  to  be  paid  monthly  into  the  pool,  each  member  is 
assessed  $300  for  the  payment  of  salaries  of  officers  and 
other  "general  expenses"  of  the  Association.  Subsequent 
agreements  omit  these  provisions,  but  in  lieu  thereof  require 
the  payment  by  each  member  of  an  amount  equivalent  to 
$6,  for  each  mile  of  road  operated,  not  to  exceed  $5,000 
for  any  one  company.  The  <5um  thus  to  be  raised,  it  will  be 
observed,  is  many  times  larger  than  the  $300  assessment 
in  prior  agreements  for  payment  of  expenses.  It  is  to  be 
applied  in  the  first  place  to  the  payment  of  "any^n^«  tluit 
may  be  assessed  by  the  Board  of  Arbitration  against  any 
members  of  the  Association  for  violating  its  rules"  and  the 
surplus  is  to  be  applied  to  the  expenses  of  the  Association. 
As  to  what  is  meant  by  term  "fines,"  the  language  of  the 
agreement  of  1892  and  that  now  in  force  in  reference  to  this 
surplus  is  significant,  namely,  "any  surplus  over  and  above 
the  amount  that  may  be  awarded  by  the  Board  of  Arbitration 
to  indemnify  any  member  for  losses  sustained  shall  be  applied 
to  the  payment  of  the  expenses  of  the  Association."  In  the 
agreement  of  1892  it  is  declared  that  the  fines  or  penalties 
imposed  for  violations  of  the  agreement  shall  be  such  as  the 
Board  of  Arbitration  "  may  deem  proper  and  necessary  to 
secure  the  maintenance  of  the  rates  of  the  Association,"  but  in 
the  present  agreement,  they  are  to  be  such  as  the  Board  "  may 
deem  proper  and  commensurate  with  the  injuries  inflicted  upon 
the  Association  and  of  competing  lines  parties  to  this  Agree- 
ment." The  "  losses  sustained "  by,  and  the  "  injuries  in- 
flicted" on,  any  member  of  the  Association  by  a  violation  of 
the  agreement  by  another  member,  would  be  the  traffic  or 
revenue  therefrom,  lost  by  reason  of  such  violation.  For 
example,  if  a  western  road  or  line  should  haul  traffic  assigned 
to  an  eastern  road  or  line  under  the  territorial  clauses  of  the 
agreementSi  the   loss   sustained   by  or   injury   inflicted   on   the 
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eastern  road  or  line  would  be  the  revenue  which  would  have 
been  earned  by  the  latter  on  such  traffic  under  Association 
rates.  This,  it  seems,  would  be  the  amount  which  the  "  injured" 
road  or  line  would  be  entitled  to  receive  credit  for  under  a 
pooling  arrangement.  As  tlie  fines  and  penalties  provided  for 
are,  in  the  words  of  the  agreement  of  1892,  intended  "to 
indemnify  any  member  for  losses  sustained"  by  reason  of  any 
violation  of  the  agreement  and,  by  the  subsequent  agreement, 
are  to  be  ^^ conimenaurate  with  injuries"  thus  inflicted,  it  ap- 
pears clear  that  they  are  available  as  substitutes  for  balances 
or  amounts  which  would  be  due  under  a  regular  poohng 
anangement  and  the  system  under  which  they  are  imposed 
is — if  not  expressly,  at  least  in  legal  efiFect — a  combination, 
contract,  or  agreement,  for  (in  the  language  of  the  Act)  "the 
])rK>ling  of  freights  of  diflFerent  and  competing  railroads,  or  to 
divide  between  them  the  aggregate  or  net  proceeds  of  the 
earnings  of  such  railroads  or  any  portion  thereof P  The  money 
paid  to  the  "injured"  road  would  be  that  "portion"  of  the 
**(>trending"  road's  earnings,  which  it  had  received  by  reason 
of  its  violation  of  the  Association  rules  and  which  the 
*Miijiired"  road  presumably  would  have  earned  and  received 
l»iit  for  such  violation.  Ample  provision,  furthermore,  is  made 
in  these  agreements  for  the  detection  of  any  violation  of  their 
rules  by  requiring  the  rendition  to  the  Commissioner  by  all 
the  members  of  the  Association  of  tonnage  and  revenue  reports 
and  the  furnishing  to  him  "copies  of  all  manifests  for  traffic 
covered  by  tiic  Agreements  (such  copies  to  be  forwarded  at 
the  time  the  shipments  to  which  they  appertain  are  made  and 
to  show  the  original  shipping  point  and  through  rates  and 
divisions  thereof)"  and  also  monthly  "abstracts  of  all  such 
manifests."  These  monthly  abstracts,  if  not  for  the  purpose, 
at  any  rate  enable  the  Association  to  impose  at  the  end  of 
each  month  the  so-called  "penalties"  for  violations  of  its 
rules,  just  as  under  j^rior  agreements  with  avowed  pooling 
arrangements  monthly  balances  were  struck  and  dearing- 
hunse  settlements  had.  The  law  has  regard  to  the  substance, 
rather  than  the  form  or  name  of  things,  and  whatever  it  pr^ 
hibits  from  being  done  directly  cannot  legally  be  effected  indi- 
rectly. 
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We  also  deem  it  our  duty  to  call  attention  to  §  2  of 
Article  23  of  the  Agreement  of  July  31,  1893  (now  in  force), 
which  is  as  follows: 

"  It  is  distinctly  understood  and  agreed  that  the  maintenance 
of  rates  as  established  under  the  rules  of  the  Association  is  of 
the  very  essence  of  this  Agreement,  and  the  parties  hereto 
pledge  themselves  to  maintain  them  and  to  require  aU  their 
confi^ections  to  maintain  such  rateSy  and  in  the  event  of  any 
company  or  line  or  its  connections  not  members  of  the  Asso- 
ciation failing  to  conform  to  this  obligation,  the  other  parties 
in  interest  pledge  themselves  to  increase  their  proportions  of 
through  rates  sufficiently  to  protect  the  authorized  rates,  and 
to  apply  full  local  rates  upon  aU  traffic  subject  to  the  Asaooi- 
aiioji  Agreement  coming  from  or  going  to  such  offending  lines^ 
when  required  by  the  Commissioner  to  do  so." 

Whatever  obligation  there  may  be  on  the  part  of  members 
to  maintain  Association  rates  is  the  result  of  their  voluntary 
action  in  entering  into  the  Association  Agreement.  One 
carrier  has  no  authority  to  dictate  the  rates  which  another 
shall  charge  for  the  service  of  transportation  over  \\&  own 
road  or  line ;  and,  whether  or  not  members  of  the  Association 
are  justified  in  "  increasing  their  proportions  of  through  rates 
sufficiently  to  protect  the  authorized  rates"  of  the  Asso^^lation, 
it  seems  clear  that  they  cannot  lawfully  resort  to  discrimina- 
tion against  their  connections,  not  members  of  the  Association, 
as  a  punishment  for  failure  on  their  part  to  conform  to  those 
rates  or  for  the  purpose  of  compelling  such  conformity. 
Among  other  things  prohibited  in  §  3  of  the  Act  to  reg- 
nlate  commerce  is  discrimination  by  carriers  subject  to  the 
Act  "  in  their  rates  and  charges  between  connecting  lines." 
Applying  "  full  local  rates  upon  all  traffic  subject  to  the  Asso- 
ciation Agreement  coming  from  or  going  to"  connecting  lines 
which  do  not  maintain  Association  rates,  while  to  traffic  from 
other  connecting  lines  confo.ining  to  such  rates  full  local 
rates  are  not  applied,  would  be,  in  our  opinion,  an  unlawful 
discrimination  agiinst  the  former  under  the  above  clause  of 
§  3  of  the  Act.  The  mere  combination  or  agreement  to 
thus  discriiriinate  is  not,  however,  made  an  offense  under  the 
Act  and  no  actual  discrimination  of  this  kind  has  been  shown 
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in  these  cases.  As  to  whether  such  combination  or  agreement 
alone,  in  tlie  absence  of  an  overt  act,  wonid  be  indictable  at 
common  law  or  under  some  other  statute,  it  is  unnecessary 
and,  perhaps,  improper  for  this  Commission  to  express  an 
opinion.  We  can  only  say,  that  the  agreement  in  this  partio- 
ular  is  an  agreement  to  do  an  act  forbidden  by  the  Interstate 
Commerce  Law,  and,  if  in  any  instance  it  should  be  put  in 
practice,  the  carriers  involved  would  be  liable  to  be  proceeded 
against,  under  that  law. 
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H.  W.  BEHLMER  v.  THE  MEMPHIS  &  CHARLESTON 
RAILROAD  COMPANY ;  THE  EAST  TENNESSEE, 
VIRGINIA,  &  GEORGIA  RAILWAY  COMPANY; 
THE  GEORGIA  RAILROAD  &  BANKING  COM- 
PANY; THE  SOUTH  CAROLENA  RAILWAY  COM- 
PANY ;  HENRY  FINK  and  CHARLES  M.  MoGHEE, 
AS  Receivees  of  the  east  TENNESSEE,  VIRGINIA, 
&  GEORGIA  RAILWAY  COMPANY  and  THE  MEM- 
PHIS &  CHARLESTON  RAILROAD  COMPANY; 
DANIEL  H.  CHAMBERLIN,  as  Receivee  of  THE 
SOUTH  CAROLINA  RAILWAY  COMPANY ;  THE 
CENTRAL  RAILROAD  &  BANKING  CO.  OF 
GEORGIA  AND  THE  LOUISVILLE  &  NASHVILLE 
RAILROAD  COMPANY,  as  Lessefs  of  THE  GEOR«- 
GIA  RAILROAD ;  and  H.  M.  COMER,  as  Receiver  of 
THE  CENTRAL  RAILROAD  &  BANKING  COM- 
PANY OF  GEORGIA. 


Decided  June  27,  1894. 


1.  The  competltioD  of  markets  or  the  competition  of  carrying  lines  subject 
to  regulation  under  the  Act  to  regulate  commerce  does  not  Justify  carriers 
in  making  greater  short  haul  or  lower  long  haul  charges  OTer  the  same 
line  in  the  same  direction  (the  shorter  being  included  within  the  longer 
distance)  in  the  absence  of  an  order  of  relief  issued  by  the  Commission 
upon  application  therefor  and  after  iuTestigation. 

2.  When  a  carrier  on  complaint  under  the  4th  section  aTers  substantial 
dissimilarity  in  circumstances  and  conditions  as  justifying  its  greater 
charge  for  a  shorter  haul,  it  is  concluded  by  its  pleading  and  must  affirma- 
tively show  that  the  circumstances  and  conditions  of  which  it  is  entitled 
to  judge  in  the  first  instance  are  in  fact  substantially  dissimilar ;  but 
upon  an  application  for  relief  under  the  4th  section  proyiso  the  carrier 
is  not  limited  by  such  a  rule  of  evidence,  and  may  present  to  the  Com- 
mission every  material  reason  for  an  order  in  its  favor. 

t.  The  construction  of  the  4th  section  of  the  Act  to  regulate  commerce 
as  laid  down  in  J(ifnes  A  M.  Buggy  Co,  t.  OincinnaU,  N,  0.  d  T,  P, 
R.  Go,  8  Inters.  Com.  Rep.  682,  4  I.  C.  C.  Rep.  744,  and  6^.  R,  R  Chm. 
V.  Clyde  33.  Go.  4  Inters.  Com.  Rep.  120,  6  I.  C.  C.  Rep.  824,  followed  la 
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Chattanooga  Board  of  Trade  ▼.  Bast  Tenvesiee,  V,  A  O,  R.  Co.  A  Intera 
Com.  Rep.  213.  5  I.  C.  C.  Rep.  546.  explaineil  In  Oerke  Brew.  Co,  v.  Loui$> 
villtt  d  N.  R.  Co.  4  Inters.  CJora.  Rep.  267,  5  I.  C.  C.  Rep.  596.  and  suf- 
tained  in  Interstate  Commerce  Com,  ▼.  Cincinnati,  N.  0.  AT.  P.  R.  Co.  (ool 
yel  repi)ried),  rcaflirmcd. 

4.  Defendants  ordered  to  cease  and  desist  from  making  higher  aggregate 
ciw^rgs  on  hay  and  other  commodities  carrie(i  under  similar  circum- 
8tau(  es  and  conditions,  over  their  connected  roads  from  Memphis,  Tenn., 
to  Summerville,  S.  C,  than  they  charge  for  carrying  said  commodities 
for  the  longer  distance  from  Mempliis  over  said  connecting  line  through 
Summerville  to  Charleston,  8.  C,  without  prejudice  to  defendan's'  right 
to  apply  to  the  Commission  for  relief  under  the  proviso  clause  of  the 
4th  sec  lion. 

Claudian  B.  Northrop^  for  Complainant. 

W.  A.  Henderson,  for  E.  T.  V.  &  Ga.  Ey.  Co.  and  M.  &  C. 
R.  R.  Co.  and  Receivers. 

Brawley  cfe  Barnwell,  for  S.  C.  Ry.  Co.  and  Receiver. 

Ed.  Baxter  and  Jos,  B.  Gumming,  for  L.  &  K.  R.  R.  Oo.  and 
C.  R.  R.  &  Bkg.  Co.  of  Ga.  as  Lessees  of  G.  R.  R. 

REPORT  AND  OPINION   OF  THE   OOMMI88IOK. 

Yeomans,  Com,missioner : 

The  complainant  alleges  on  behalf  of  himself  and  other 
merchants  and  residents  of  Summerville,  S.  C,  that  the 
defendants  charge  an  unreasonable  and  excessive  rate  of  28 
cents  per  100  lbs.  on  hay  in  carload  lots  from  Memphis  to 
Summerville ;  that  said  rate  of  28  cents  is  9  cents  per  100  lbs. 
greater  than  the  defendants  charge  and  receive  for  transport- 
ing hay  in  carloads  from  Memphis  through  Summerville  to 
Charleston,  S.  C,  and  tliat  such  greater  ciiarge  constitutes  a 
violation  of  the  long  and  short  haul  clause  of  tlie  statute: 
that  said  rate  of  28  cents  to  Summerville  is  equal  to  the  rate 
of  19  cents  in  force  on  hay  in  carloads  from  Memphis 
through  Summerville  to  Charleston  plus  the  local  rate  of  9 
cents  per  100  lbs.  charged  over  the  South  Carolina  Railway 
for  carrying  hay  from  Charleston  back  to  Summerville,  and 
that  said  9-cent  local  rate  which  complainant  is  forced  to  pay 
in  addition  to  the  through  Charleston  rate  in  order  to  get  hay 
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transported  by  defendants  from  Memphis  to  Smnmeryille  is 
also  unreasonable  and  excessive.  The  shipment  of  two  car- 
loads of  hay  from  Memphis  to  Snmmerville  in  Aognst,  1892, 
upon  which  complainant  was  compelled  to  pay  the  28-cent 
rate  is  specified  in  the  complaint.  The  complainant  also 
alleges  generally  that  the  defendants  engaged  in  transporta- 
tion from  Memphis  to  Charleston  are  subject  to  the  Act  to 
regulate  commerce;  that  all  of  the  roads  involved  in  this  pro- 
ceeding are  members  of  the  Southern  Bailway  &  Steamship 
Association,  and  that  the  discrimination  and  excessive  rates 
against  Summerville  exist  not  only  on  hay  but  on  all  articles 
of  interstate  commerce  coming  to  that  place  to  the  detriment 
and  disadvantage  of  the  town  and  the  business  of  its  mer- 
chants. The  complaint  prays  that  defendants  be  ordered  to 
cease  and  desist  from  further  violating  the  law  as  therein 
alleged  and  from  all  similar  violations,  and  for  such  other  and 
further  order  as  the  Commission  may  deem  necessary  in  the 
premises. 

The  joint  answer  of  the  receivers  of  the  East  Tennessee, 
Virginia,  &  Georgia  Kail  way  Company  and  the  Memphis  & 
Charleston  Bailroad  Company  admits  that  they  are  subject  to  the 
Act  to  regulate  commerce  and  that  the  shipment  of  hay  took 
place  as  specif!  J  J  in  the  complaint,  but  they  do  not  admit  that  the 
rates  set  forth  in  the  complaint  constitute  any  violation  of  the 
law  and  demand  proof  of  the  same. 

The  joint  answer  of  the  lessees  of  the  Georgia  Bailroad  and 
the  answer  of  the  receiver  of  the  South  Carolina  Bailway  Com- 
pany are  substantially  the  same.  These  answers  while  admitting 
the  rates  to  be  as  stated  in  the  complaint  and  that  the  shipment 
specified  in  the  complaint  was  made  over  the  defendant  roads, 
deny  that  said  rates  are  in  violation  of  the  Act  to  regulate  com- 
merce. In  relation  to  complainant's  allegation  of  violation  of 
the  fourth  section  these  answers  contain  the  following  specific 
averments : 

^1.  The  Georgia  Bailroad  Company  and  the  other  carriers 
complained  against  have  no  joint  through  tariff  from  Memphis 
to  SummerviUe  and,  therefore,  they  have  no  Mine'  in  the  sense 
of  said  section  from  Memphis  to  Summerville,  on  which  said  sec- 
tion can  operate." 
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"  2.  The  transportation  of  two  carloads  of  hay  from  Memphis 
to  Summerville  is  not  done  under  substantially  similar  circum- 
stances and  conditions  as  the  transportation  of  like  property  from 
Memphis  to  Charleston ;" 

"For  (first)  Summerville  is  a  local  station  on  the^ South 
Carolina  Railway.  It  is  not  on  any  water  route,  and  enter- 
prise and  capital  have  not  constructed  more  than  one  railroad 
to  it.  It  has  not,  therefore,  the  advantage  of  competition  of 
carriers.  The  one  railroad  on  which  it  is  located,  v£?.,  The 
South  Carolina  Railway  Company,  is  not  compelled  by  com- 
petition to  choose  between  a  reasonable  rate  and  a  rate  which 
is  much  below  what  would  be  reasonable.  On  the  other  hand, 
at  Charleston  there  exists  competition  with  numerous  all  rail 
routes  between  Memphis  and  Charleston.  Respondents  here 
mention  eight  of  these  all  rail  routes  between  Memphis  and 
Charleston,  to  wit : 

"  Memphis  &  Charleston  Railroad ;  East  Tennessee,  Virginia, 
&  Georgia  Railroad ;  Savannah,  Florida,  &  Western  Railway,  and 
Charleston  &  Savannah  Railway : 

"  Memphis  &  Charleston ;  Western  &  Atlantic ;  Central  Rail- 
road <fe  Banking  Company  of  Georgia ;  Port  Royal  <fe  Augusta, 
and  Charleston  &  Savannah : 

"  Memphis  &  Charleston ;  Western  <fe  Atlantic ;  East  Tennes- 
see, Virginia,  &  Georgia  or  Central  Railroad  &  Banking  Company 
of  Georgia;  Seaboard  Air  Line;  Clinton,  Newberry,  &  Laurens, 
and  the  Atlantic  Coast  Line : 

^'  Kansas  City,  Memphis,  &  Birmingham ;  Central  Railroad  & 
Banking  Company  of  Georgia;  Port  Royal  &  Augusta,  and 
Charleston  &  Savannah : 

'^Kansas  City,  Memphis,  &  Birmingham;  Georgia  Pacific; 
Richmond  &  Danville,  and  Atlantic  Coast  Line: 

'^  Kansas  City,  Memphis,  &  Birmingham ;  Louisville  <fe  Nash- 
ville; Alabama  Midland;  Savannah,  Florida,  <fe  Western,  and 
Charleston  &  Savannah : 

'^  Louisville  &  Nashville ;  Nashville,  Chattanooga,  A  St  Louis; 
Western  &  Atlantic;  Georgia  Railroad,  and  South  Oarolina 
Railway : 

^'  Louisville  &  Nashville  ;  Nashville,  Chattanooga,  &  St  Louis; 
Western  &  Atlantic  Seaboard  Air  Line,  and  Atlantic  Coats 
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Line — or  Port  Eoyal  &  Western  Carolina ;  Port  Royal  &  Au- 
gusta, and  Charleston  &  Savannah  Bailroads." 

'^Besides  these  eight  enumerated  all  rail  routes  there  are 
others  which  could  be  designated.  These  lines  are  not  only 
potential,  but  are  actual  competitors  with  these  respondents 
and  their  codefendants  for  business  from  Memphis  to  Charles- 
ton." 

'^(Second)  Charleston  is  a  port  on  the  Atlantic  coast,  ac- 
cess!' 'e  and  easily  reached  from  the  ports  of  Baltimore,  Phila- 
delphia, New  York,  Boston,  and  other  eastern  ports,  from  which 
hay  is  shipped  by  water.  If  the  rail  lines  from  Memphis  to 
Charleston  charged  rates  to  Charleston  as  high  as  the  rate  to 
Summerville,  although  the  latter  rate  is  in  itself  reasonable,  no 
hay  would  be  brought  from  Memphis  to  Charleston,  but  Charles- 
ton would  be  supplied  with  hay  from  North  Atlantic  ports — ^and 
the  railroads  would  lose  the  hay  business  and  Memphis  would  lose 
a  hay  market." 

"(Third)  The  rates  on  Western  produce  to  Charleston  and 
other  coast  cities,  such  as  Savannah,  Port  Boyal,  and  Bruns- 
wick, are  made  with  a  view  to  actual  existing  water  competi- 
tion. Western  produce,  such  as  grain,  hay,  etc.,  distributed 
from  Chi  ;o,  can  reach  Charleston  through  the  ports  of  New 
York,  Philadelphia,  or  Baltimore,  over  continuous  water  routes 
ma  the  lakes  and  canal,  or  over  combined  rail  and  water 
routes." 

"The  all  rail  lines,  seeking  to  do  business  between  Chicago 
and  Charleston  and  other  coast  cities,  are  compelled  to  make 
their  rates  approximate  those  which  are  offered  by  the  con- 
tinuous water  route,  or  by  the  combined  rail  and  water  routes. 
The  all  rail  routes  make  their  rates  as  much  higher  as  the 
ditference  in  service  will  permit,  and  those  rates  are  corre- 
spondingly adjusted  from  all  western  points,  such  as  Evaiis- 
ville,  Cairo,  St.  Louis,  Memphis,  etc.  At  present  the  all  rail 
rate  from  Chicago  to  Charleston  on  hay,  for  instance,  is  33c. 
per  100  lbs. ;  from  St.  Louis,  28c. ;  from  Louisville,  Evansville, 
and  Cairo,  23c.  and  from  Memphis,  19c. — the  route  through 
Memphis  oifering  facilities  for  the  transportation  of  hay,  grain, 
and  western  products  generally,  from  the  states  of  Missouri,  Kan- 
sas, Nebraska,  etc." 
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^The  rate  from  Memphis  to  Charleston  on  hay  is,  therefore, 
forced  upon  the  defendant  lines  by  actual,  existing  water  com- 
petition, and  by  other  competition  beyond  the  control  of 
defendant." 

''The  controlling  element  in  said  competition  is  the  lake, 
canal,  and  ocean  transportation  between  Chicago  and  Charles- 
ton ;  or  the  lake  transportation  from  Chicago  to  BuflEalo,  or 
other  lake  port,  thence  by  rail  to  New  York,  thence  by  ocean 
to  Charleston ;  or  rail  transportation  from  Chicago  to 
Baltimore,  Pliiladelphia,  or  New  York,  thence  by  ocean  to 
Charleston." 

''(Fourth)  As  above  stated,  the  Georgia  Railroad  Com- 
pany and  other  carriers  complained  against  have  no  joint 
through  tariffs  from  Memphis  to  Sunimerville.  They  do  have 
joint  through  tariffs  from  Memphis  to  Charleston,  and  the 
joint  through  rate  from  Memphis  to  Charleston  on  hay  is  19e. 
per  100  lbs." 

If  it  shall  appear  in  this  case  that  the  defendants  violate 
the  long  and  short  haul  clause  of  the  law  by  keeping  the  higher 
rate  to  Summerville  in  force,  it  will  be  nnnecessary  to  con- 
sider in  this  report  whether  the  rate  to  Summerville  is  in 
violation  of  other  provisions  of  the  lav.  In  that  event  the 
prohibition  in  the  4th  section  will  afford  all  the  reduction 
demanded  in  the  complaint. 

FACTS   AND  CONCLUSIONS. 

Transportation  from  Memphis  to  Charleston  via  the  con- 
necting and  continuous  line  formed  by  the  defendants'  rail- 
roads passes  through  Summerville,  a  point  on  the  South 
Carolina  road  21  miles  west  of  Charleston,  which  road  is  also 
the  delivering  carrier  for  traffic  over  this  line  to  Charleston. 
Their  rate  in  force  for  the  carriage  of  hay  in  full  carloads  from 
Memphis  to  Summerville  is  28  cents  per  hundred  pounds,  and 
this  rate  is  equal  to  a  combination  of  the  19-cent  rate  to 
Charleston  plus  a  9-cent  local  of  the  South  Carolina  road 
back  to  Summerville.  Shipments  from  Memphis  to  eitlier 
Charleston  or  Summerville  are  carried  through  over  this  line 
of  connecting  roads  under  through  bills  of  lading. 
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The  defendantB  make  a  joint  tariff  rate  on  hay  to  Charleston 
from  Memphis,  and  unless  they  show  substantial  dissimilarity 
in  circumstances  and  conditions  under  which  the  transporta- 
tion to  Charleston  and  SummerWUe  is  conducted,  they  are 
prohibited  by  the  4:th  section  of  the  law  from  making  any 
greater  charge  for  the  shorter  distance  to  Summerville  than 
that  which  they  have  in  force  for  carrying  over  the  same  line 
in  the  same  direction  for  the  longer  distance  to  Charleston. 

The  defendants  claim  that  substantial  dissimilarity  in  such 
circumstances  and  conditions  is  created  by : 

1.  The  competition  of  various  markets  for  the  trade  of 
Charleston,  such  as  New  York,  Boston,  Philadelphia,  Balti- 
more, Chicago,  and  other  points  which  can  reach  Charleston  by 
all  water  lines  or  by  all  rail  or  part  rail  and  part  water  routes. 

2.  The  competition  of  rail  lines  between  Memphis  and 
Charleston. 

The  construction  of  the  4th  section  of  the  Act  as  laid 
down  in  the  case  of  James  <&  M,  Buggy  Co.  v.  Cindnnatiy  If. 
O.  (&  T.  P.  R,  Co.  3  Inters.  Com.  Rep.  682,  4  I.  C.  C.  Eep. 
744,  and  in  Ga.  R.  R.  Com.  v.  Clyde  SS.  Co.  4  Inters.  Com. 
Kep.  120,  5  I.  C.  C.  Rep.  324, — followed  and  explained  in 
Gerke  Brew.  Co.  v.  Louisville  cfc  If.  R.  Co.  4  Inters.  Com.  Rep. 
267,  5  I.  C.  C.  Rep.  696 — and  also  reaflBrmed  by  the  Com- 
mission in  Chattcmooga  Board  of  Trads  v.  East  Tennessee^  Y. 
&  G.  R.  Co.  4  Inters.  Com.  Rep.  213,  5  I.  C.  C.  Rep.  546,  has 
been  passed  upon  by  the  Federal  courts  in  the  proceeding 
brought  by  this  Commission  against  the  Cincinnati,  New 
Orleans,  &  Texas  Pacific  Railway  Company  and  others  to 
enforce  its  order  in  the  first  above-mentioned  q»&^  {James  cfe 
J/.  Baggy  Co.  v.  Cincinnati^  If.  0.  <&  T.  P.  R.  Co.).  The 
decision  of  the  United  States  Circuit  Court  for  the  Northern 
District  of  Georgia  reviewed  the  construction  of  the  4th 
section  by  the  Commission,  and  declared  that  construction  to 
be  altogether  unsound.  Interstate  Commerce  Com.  v.  Cincinnati^ 
y,  O.  &  T.  p.  R.  Co.  4  Inters.  Com.  Rep.  332,  56  Fed.  Rep. 
925.  But  the  Commission  took  an  appeal  to  the  Circuit 
Court  of  Appeals  for  the  Fifth  Judicial  Circuit,  and  that  court 
has  recently  rendered  a  decision  annullin  i:  and  reversing  the 
decision   of  the   circuit  court,    and   remanding  the   case   with 
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instrnction  to  enforce  the  loDg  and  short  haul  order  of  the 
Commission  in  that  case.  Interstdte  Commerce  Com.  v.  Cinr 
cinnati^  N,  0.  cfe  T.  P.  JS.  Co.  Circuit  Court  of  Appeala. 
(Not  yet  reported.) 

This  decision  of  the  Circuit  Court  of  Appeals  amounts 
to  an  affirmance  of  the  Commission's  Construction  of  the 
meaning  of  the  4th  section  as  laid  down  in  the  cases  above 
mentioned,  and  under  that  construction  the  complaint  in  this 
case  must  be  sustained.  There  is  no  showing  in  this  proceeding 
of  competition  by  lines  not  subject  to  the  Act  to  regulate 
commerce  for  the  carriage  of  hay  from  Memphis  to  Charles- 
ton, and  the  fact  that  there  may  be  competition  for  such  traffic 
by  lines  whicli  are  subject  to  the  Act,  or  that  hay  may  be  carried 
to  Charleston  by  various  rail  and  water  or  part  rail  and  part 
water  routes  from  points  other  than  Memphis,  does  not  justify 
the  defendant  carriers  in  departing  from  the  general  rule  of 
the  4:th  section  upon  their  own  motion.  Such  considera- 
tions may  constitute  reasons  for  applying  to  the  Commission 
for  relief  under  the  proviso  clause  of  that  section,  but  for 
reasons  stated  in  our  decisions  of  the  cases  above  cited  they 
do  not  justify  carriers  in  departing  from  the  rule  of  the  4th 
section  without  such  a  relieving  order.  Water  competitioii,  to 
justify  lower  long  haul  rates,  must  exist  between  the  point  of 
shipment  and  the  longer  distance  point  of  destination.  James 
cfe  M.  Bugffy  Co.  v.  Cincinnati^  N.  0.  dk  T.  P.  R.  Co.  wtpra. 
One  transportation  line  cannot  be  said  to  meet  the  competi- 
tion of  another  transportation  line  for  the  carrying  trade  of 
any  particular  locality,  unless  the  latter  line  could  and  would 
perform  the  service  alone  if  the  former  did  not  undertake  it. 
Chattomooga  Boaa*d  of  Trade  v.  East  Terme^neej  V.  <b  O.  R. 
Co,  supra.  The  competition  of  markets  or  the  competition 
of  carrying  lines  subject  to  regulation  under  the  Act  to  regu- 
late commerce  does  not  justify  carriers  in  making  greater 
short  haul  or  lower  long  haul  charges  over  the  same  line  with- 
out an  order  issued  by  the  Commission  on  application  there- 
for and  after  investigation.  Ga.  R.  R.  Com.  v.  Clyde  SS.  Co. 
4  Inters.  Com.  Eep.  120,  5  I.  C.  C.  Kep.  324,  and  Oerke  Brevo. 
Co.  V.  Louisville  cfe  N.  R.  Co.  4  Inters.  Com.  Eep.  267,  6  L  0. 
C.  Rep.  596. 
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The  follow!  ig  rule  of  practice  was  laid  down  by  U8  in  the 
Georgia  Railroad  Commission  cases :  "  When  a  carrier  on  com- 
plaint under  the  4:th  section  avers  substantial  dissimilarity  in 
circumstances  an  J  conditions  as  justifying  its  gr3ater  charge  for 
shorter  hauls,  it  is  concluded  by  its  piecing  and  must  affirma- 
tively show  that  the  circumstances  and  conditions  of  which  it  is 
entitled  to  jxxd^e  in  the  first  instance  are  in  fact  substantially  dis- 
similar; but  upon  an  application  for  rcliuf  under  the  4th  sec- 
tion proviso  the  carrier  is  not  limited  by  such  a  rule  of  evidence, 
and  may  present  to  the  Cou^inission  every  material  reason  for  an 
order  in  its  favor." 

Because  Charleston  is  an    important    seaport    and    railroad 
centre,  and   hay   may   be   and    is  carried   there   from   various 
points,  is  not  sufficient  reason  for  a  departure  from  this  rule. 
The  just  interests  of  the  carriers  are  fully  protected  by  the 
proviso    clause    of    the    4th    section.     The    defendants    are 
under  no  obligation  to  compete  at  low  rates  for  the  carriage 
of    hay    from    Memphis    to   Charleston.    They  ought   not  to 
engage  in   such   competition   if   the  rates  obtainable  are  not 
remunerative.    If  they  are  remunerative  the  defendants  can- 
not, in   the  face   of  the  prohibition   of  the  4th  section,  and 
the    provision    in    that    section  for  the  issuance  of  relieving 
orders,   assume  to  say  that  such  rates,   though   profitable  on 
Charleston    traffic,  are    insufficient    for    the    transportation    of 
carload  ruantities  to  a  shorter  dicta*  ce  point  on  the  same  line 
and  in  the  same  direction.    That  is  a  question  which  Congress, 
by  enacting  the  proviso  or  saving  clause  in  the  4th  section, 
made  it  the  duty  of  this  (  .)nimission  to  determine.     The  very 
re:. son  why  the  proviso  was  added  to  the  section  was  to  enable 
carriers  to  obtain  relief  from  iiardship  in  special  cases  if,  upon 
ap]>!ieation  for  relief,  they  make  it  appear  that  h'^.rdship  actually 
exists. 

Neither  of  the  defendants  having  applied  for  relief  under 
the  proviso  to  the  4th  section,  order  will  be  entered  direct- 
in  r  them  to  cease  and  desist,  on  or  before  July  15,  1894,  from 
cliariring  or  collecting  any  greater  sum  in  the  aggregate  for 
the  transportation  from  Memphis  to  Summerville  of  hay,  or 
other  commodities  carried  by  them  under  circumstances  and 
conditions   similar  to   those  appearing  in  this  case,  than  they 
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do  for  such  transportation  for  the  longer  distance  to  Oharleston^ 
but  without  prejudice  to  the  right  of  said  defendants  to  apply 
for  relief  under  the  4th  section  of  the  Act  to  regulate  com- 
merce. The  filing  of  an  application  for  relief  bj  the  defendants 
or  either  of  them  before  the  time  above  specified  will,  if  it  refers 
to  transportation  over  this  line  to  Charleston,  operate  as  a  staj 
upon  this  order  during  the  pendency  of  proceedings  on  such 
application. 
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IN  THE  MATTER  OF  THE  FORM  AND  OOinXNTS  OF 
BATE  SCHEDULES,  AND  THE  AUTHOBITT  FOB 
MAKING  AND  FILING  JOINT  TARIFFS. 


Dedded  September  8,  18M> 


BBPOBT  Ain>  OFIRIOH  OF  THB  OOKHnSIOV. 

f 

Jiy  the  Oommmion: 

The  yarions  difficulties  eonneeted  with  the  form  and  contents 
of  tariff  schednles,  the  importance  of  uniformity  in  their  arrange* 
ment  and  simplicity  in  their  statements,  and  the  duty  of  bringing 
them  into  conformity  with  the  requirements  of  the  statute,  have 
been  matters  of  concern  to  the  Oommisidon  from  the  time  of  its 
organization.  In  the  first  annual  reportto  Congress  the  conditions 
existing  before  the  Act  to  regnlate  commerce  was  enacted  are 
described  in  the  following  language : 

<*  Then  their  rates  were  changed  at  pleasure  and  without  pub- 
lic notification ;  their  dealings  to  a  large  extent  were  kept  from 
the  public  eye,  the  obligation  of  publicity  not  being  recognized ; 
and  the  public  were  therefore  without  the  means  of  judging 
whether  their  charges  for  railroad  service  were  reasonable  and 
just  or  the  contrary." 

'^  But  the  publications  actually  made  only  increased  the. 
difficulties.  Bailroad  rates  difficult  enough  to  be  understood 
by  the  uninitiated  when  printed  plainly  in  one  general  tariff 
with  classification  annexed,  became  mysterious  enigmas  when 
several  different  tariffs  were  printed,  as  was  the  case  in  some 
sections;  some  relating  to  competitive  points  and  others  to 
what  were  called  local  points,  and  each  referring  to  voluminous 
and  perhaps  different  classifications,  which  were  printed  but  not 
posted,  and  which  were  observed  or  disregarded  at  will  in  the 
rates  as  published.  Such  unsystematic  and  misleading  publica- 
tions naturally  led  to  many  overcharges  and  controversies,  and 
naturally  invited  ?.nd  favored  special  rates  and  injurious  prefer- 
ences." 
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Subsequently,  in  tlie  same  report,  referring  to  the  tariffs  which 
had  been  filed  by  the  carriers  under  the  6th  section  of  the  Act, 
the  Commission  said : 

"But  though  the  carriers  make  and  file  their  tariffs  as 
required  by  the  Act,  there  is  no  general  uniformity  to  the 
tariffs  or  to  the  classifications,  either  in  form  or  general 
method  of  preparation.  This  is  unfortunate  for  several  reasons, 
but  especially  because  the  public,  who  have  to  deal  with  many 
carriers,  are  likely  to  be  confused  between  the  different  methods 
of  giving  information,  and  possibly  to  be  misled  in  some 
cases.  The  difficulty  of  making  use  of  them  for  the  purposes  of 
the  Commission  is  also  greatly  enhanced  by  the  want  of  uni- 
formity, and  the  Commission  would  be  very  glad  to  correct  it  if 
that  were  possible." 

And  in  concluding  this  report  the  Commission  made  several 
recommendations,  among  which  was  the  following: 

^'  The  Commission  ought  also  to  have  the  authority  and  the 
means  to  bring  about  something  like  uniformity  in  the  method  of 
publishing  rates,  which  is  now  in  great  confusion,  and  to  care- 
fully examine,  collect,  and  supervise  the  schedales,  contractB,  etc, 
required  by  the  law  to  be  filed." 

When  the  second  annual  report  was  submitted,  measures 
were  pending  before  Congress  for  enlarging  the  powers  and 
duties  of  the  Commission  in  regard  to  railway  tar^BEB^  and  the 
following  comment  was  deemed  a  sufficient  referanoe  to  the 
subject : 

"Much  still  remains  to  be  done  in  order  to  assure  a  com- 
plete and  adequate  supervision  of  the  transportation  schedules 
furnished  by  the  carriers.  No  uniformity  in  form  has  yet  been 
reached,  nor  has  any  general  system  been  adoptc  I  under  which 
they  are  prepared.  Amendments  to  the  Act,  now  pending  in 
Congress,  are  designed  to  enable  the  Commission  to  enforce  the 
adoption  of  better  and  more  systematic  methods  which  are 
greatly  needed." 

By  an  amendment  approved  March  2,  1S89,  the  6th  section  of 
the  Act  was  changed  in  several  important  respects  and  the  fol- 
lowing provision  inserted : 

"  The  Commission  may  determine  and  prescribe  the  form  in 
which  the  schedules  required  by  this  section  to  be  kept  open 
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to  public  inspection  shall  be  prepared  and  arranged,  and  may 
change  the  form  from  time  to  time  as  shall  be  found  expedient." 

The  authority  conferred  by  this  enactment  has  not  heretofore 
been  exercised  through  definite  and  formal  orders,  because 
the  Commission  has  believed  it  more  expedient  to  promote 
the  correction  of  rate  sheets  by  calling  the  attention  of  indi- 
vidual carriers  to  particular  defects,  and  by  general  suggestions 
to  railway  officials  which  have  been  so  far  adopted  as  to 
accomplish  much  improvement  in  the  construction  of  tariff 
schedules.  The  obligations  imposed  by  the  statute,  and  knowl- 
edge of  the  power  possessed  by  the  Commission,  were  reasonably 
expected  to  secure  substantial  observance  of  the  law  in  this  re- 
«card,  without  resort  to  specific  and  mandatory  directions.  It 
was  thought  preferable  to  bring  about  reforms  in  the  arrange- 
ment and  contents  of  public  tariffs  through  the  voluntary  action 
of  railroad  managers,  rather  than  by  issuing  explicit  and  compul- 
sory orders. 

In  pursuance  of  this  policy,  and  to  obviate  the  necessity  of 
a  vohiminous  correspondence  concerning  matters  of  detail,  the 
Cuminission  instructed  its  Auditor  to  prepare  a  statement  of 
its  views  regarding  the  general  features  of  tariff  construction 
which  would  effect  compliance  with  the  amended  statute. 
This  statement  was  published  in  pamphlet  form  in  December, 
1891,  and  widely  distributed  to  railroad  officials  having  charge 
of  the  preparation  of  rate  sheets,  and  to  other  persons  pre- 
sumably interested  in  such  an  announcement.  It  set  forth  at 
considerable  length  the  various  questions  involved,  and  stated 
quite  fully  the  information  which  shoulJ  be  given  to  the 
public  in  the  pubUshed  schedule  of  carriers  subject  to  the 
Act.  If  the  directions  cc  tained  in  this  publication  had 
been  followed,  no  further  action  by  the  Commission  in  respect 
to  this  provision  of  the  law  would  seem  to  be  required. 
While,  however,  a  general  willingness  has  been  displayed  by 
railway  managers  to  comply  in  minor  details  with  the 
suggestions  then  made,  the  Commission  has  been  somewhat 
disappointed  in  its  expectations  concerning  matters  of  pri- 
mary importance,  and  has  long  been  impressed  with  the 
imperfections  and  omissions  of  many  of  the  rate  sheets  which 
are  in    current  use.    Such   defects  are   especially  observed  in 
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the  arrangement  and  recitals  of  joint  tariffs  under  which  the 
greater  portion  of  interstate  traffic  is  carried  on.  In  nniner* 
oas  instances  these  tariffs  fail  to  give  the  name  of  participating- 
carriers — the  parties  to  the  agreement — omit  any  statement 
as  to  routes  employed  in  effecting  the  transportation,  and  are 
otherwise  wanting  in  information  believed  to  be  of  conse- 
quence  to  the  public  and  required  by  the  statute  to  be  dis- 
closed. 

There  has  been  some  failure,  we  apprehend,  to  recognize 
the  full  purpose  of  these  provisions  which  relate  to  the 
construction  and  publicity  of  tariff  schedules.  Many  railroad 
officials  apparently  suppose  that  the  sole  object  in  view  is  to 
acquaint  shippers  and  passengers  with  the  scale  of  charges 
which  carriers  may  lawfully  impose  for  the  services  they  are 
called  upon  to  perform.  This  conception  is  clearly  ii  • 
adequate,  for  it  takes  no  account  of  the  relation  of  sucli 
requirements  to  the  genei*al  scheme  of  public  regulation. 
Beyond  the  information  to  which  the  individual  patron  of  the 
railroads  was  deemed  entitled,  Congress  intended  that  the 
agency  intrusted  with  the  duty  of  administering  the  law 
should  be  supplied  with  the  means  of  becoming  familiar  with 
the  entire  body  of  rates  throughout  the  country,  to  the  end  that 
complaints  of  injustice  and  exaction  might  be  more  intelligently 
considered,  and  relative  reasonableness  in  transportation 
charges  more  effectually  secured.  This  purpose  was  pointed 
out  by  the  Commission  in  its  report  of  an  investigation  con- 
cluded in  March,  1889,  wherein,  among  other  comments,  the 
following  observations  were  made : 

^^It  is  proper  to  add,  however,  that  the  requirement  of 
publication  found  in  the  law  is  based  upon  many  other 
considerations  besides  tlit  of  affording  information  to  local 
shippers.  The  necessity  of  establishing  and  maintaining  a 
steady,  uniform,  open  tariff  rate  is  of  paramount  importanoBy 
in  view  of  the  evils  which  the  Act  to  regulate  commeroe 
attempts  to  correct,  and  obviously  the  first  and  most  efficient 
method  of  regulation  is  the  requirement  of  constant  publicity." 

Re  Atlanta  ds  W.  F.  E.  Co.  2  Inters.  Com.  Eep.  480,  8  L  a 
0.  Rep.  76. 
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This  opinion  was  expressed,  it  should  be  remembered, 
concerning  the  6th  section  of  the  act  as  it  existed  before  the 
amendments  of  March  2,  1889,  were  adopted,  and  without 
reference  to  the  added  authority  at  that  time  conferred  upon 
the  Commission  to  '*  determine  and  prescribe  the  form  in  which 
the  schedules"  of  rates  and  charges  "shall  be  prepared  and 
arranged."  The  enlarged  obligations  created  by  these  amend- 
ments were  plainly  designed  to  aid  the  enforcement  of  the  law  in 
other  respects,  as  well  as  to  furnish  individual  shippers  with  more 
accurate  knowledge  respecting  the  rates  and  regulations  of  public 
carriers. 

The  reciprocal  duties  arising  under  this  section  must  bo 
regarded  as  fundamental  to  the  purpose  of  the  whole  enact- 
ment. Any  system  of  laws  adapted  to  the  regulation  of 
interstate  commerce  will  include  the  requirement  of  a  common 
standard  of  compensation,  and  provide  alike  for  its  easy 
comprehension  and  its  suitable  publicity.  The  charges  for 
railway  transportation  should  be  uniform  to  all  and  readily 
understood  by  all.  The  publication  of  tariffs  in  convenient 
form,  adequate  in  statement  and  properly  authenticated,  is 
essential  to  the  enforcement  of  reasonable  rates  and  impartial 
treatment.  &o  far  as  possible  the  schedules  should  be  simple 
in  arrangement,  ample  in  their  disclosures,  and  free  from 
ambiguity.  Otherwise  the  opportunity  is  afforded  for  evading 
the  law  by  discriminating  practices  and  unjust  exactions. 
This  is  peculiarly  true  of  joint  tariffs  issued  by  two  or  more 
carriers  whose  connected  roads  are  operated  as  a  single  and 
continuous  line.  The  increased  and  often  enormous  mileage 
which  is  thus  brought  under  a  common  control,  the  great 
volume  of  traffic  which  thereby  receives  speedy  and  uninter- 
rupted movement,  and  the  temptations  to  favoritism  arising 
from  competition  between  rival  systems,  render  it  specially 
necessary  that  the  public  schedules  under  which  business  of 
this  character  is  conducted  should  answer  all  the  requirements 
of  the  statute.  That  many  of  the  joint  tariffs  now  employed 
are  not  in  accord  with  these  provisions  is  practically  admitted 
by  railway  managers.  They  are  often  faulty  in  form,  imperfect 
or  ambiguous  in  disclosures,  and  generally  lacking  in  proper 
evidence  of  their  authenticity.     When  such  a  tariff  is  filed  by 
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one  of  the  associated  lines  only,  as  is  usually  the  ease,  if  the 
participating  carriers  are  not  designated  and  no  proof  of  their 
concurrence  is  furnished,  it  is  quite  possible  for  the  latter  to 
avoid  Uability,  when  charged  with  criminal  misconduct  in 
respect  of  a  joint  rate  so  issued,  by  denying  knowledge  of  its 
existence  or  consent  to  its  publication,  although  the  fact  that 
they  carried  traiBc  apparently  under  that  tariff  may  be  clearly 
established.  If  a  connecting  carrier,  which  joins  in  the  trans- 
portation of  freight  received  from  the  initial  carrier,  is 
prosecuted  for  violating  the  joint  rate  published  by  that  initial 
carrier  alone,  there  can  be  no  conviction  without  proof,  often 
impossible  to  obtain,  that  such  connecting  carrier  agreed  to  the 
joint  rate  in  question  or  authorized  its  promulgation.  On  the 
other  hand,  if  it  is  assumed  that  the  connecting  carrier  is  not 
a  party  to  the  joint  rate  so  issued,  for  want  of  assent  thereto 
or  concurrence  therein,  and  the  charge  of  unlawful  conduct  is 
based  upon  the  acceptance  of  less  than  its  own  local  tariff, 
such  connecting  carrier  may  refute  the  accusation  by  asserting 
that  it  had  consented  to  the  joint  schedule  issued  by  an  initial 
carrier  and  was  in  fact  a  party  thereto.  Thus  the  ground  of 
defense  can  be  shifted  to  meet  the  theory  of  the  prosecution, 
and  a  given  carrier  actually  guilty  of  wrongdoing  may  secure 
immunity  from  punishment,  through  inability  to  determine, 
before  its  disclosure  is  forced,  whether  it  is  or  is  not  bound 
by  the  joint  tariff  which  another  carrier  has  published  and 
filed.  When  such  avenues  of  escape  and  evasion  are  afforded 
by  the  rate  sheets  in  common  use,  there  must  be  something  at 
serious  fault  in  their  contents  and  construction.  Defects  in 
tariff  schedules  provide  opportunity  for  inhibited  practices 
which  might  not  otherwise  be  available,  and  tend  to  defeat  in 
greater  or  less  degree  the  beneficial  purposes  of  publicity. 
More  than  this,  they  indicate  a  measure  of  disrespect  for  the 
law  and  a  disposition  to  avoid  its  wholesome  restraints.  They 
render  its  enforcement  in  many  cases  impracticable,  weaken 
the  authority  of  its  various  restrictions,  and  not  infrequentlj 
prove  an  aid  to  prohibited  and  inequitable  dealings  between 
shipper  and  carrier. 

Without  enlarging  upon  these   considerations  or  specifying 
in  <^reater  detail  the   reasons   for  dissatisfaction   with  existing 
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methods,  it  is  sufficient  to  say  that  the  Commission  has 
believed  for  some  time  that  the  authority  conferred  by  the 
amendment  of  1889  should  be  more  directly  and  formally 
exerted,  with  the  view  of  securing  rate  sheets  and  joint 
schedules  which  shall  meet  the  requirements  of  the  statute. 
Desiring  to  proceed  with  all  needful  caution,  and  not  unmind- 
ful of  the  difficulties  involved  in  any  adequate  scheme  of  tariff 
construction,  it  was  deemed  suitable  to  acquaint  the  principal 
railroad  managers  with  the  purpose  of  the  Commission  and  to 
invoke  the  aid  of  their  practical  experience.  To  this  end  the 
following  circular  letter  was  issued  at  the  date  therein  named : 

"Interstate  Commerce  Commission, 

Washington,  January  20,  1894. 
Dear  Sir: 

The  Commission  having  determined  to  prescribe  the  form 
of  schedules  of  rates  and  charges  required  by  the  Act  to 
regulate  commerce  to  be  kept  open  to  public  inspection,  in 
accordance  with  authority  conferred  by  the  sixth  section 
thereof,  and  desiring  that  while  fully  meeting  the  require- 
ments of  the  law  the  form  adopted  shall  not  be  unnecessarily 
burdensome  to  the  railways  by  reason  of  the  expense  or 
otherwise,  it  is  thought  proper  to  invite  the  carriers  subject  to 
the  Act  to  send  representatives  to  a  conference  to  be  held  at 
the  office  of  the  Commission  in  Washington,  on  Monday, 
February  12,  1894,  when  opportunity  will  be  afforded  to  offer 
suggestions  regarding  the  preparation  of  such  a  form  (especially 
suggestions  as  to  a  form  for  joint  tariffs)  as  will  comply  witn 
the  requirements  of  the  statute.  In  the  meantime  tne  Com- 
mission will  be  glad  to  receive  suggestions  by  letter  from 
those  interested. 

Yours  truly, 

Wm.  R.  Morrison,  Chairman." 

In  response  to  this  invitation  a  large  number  of  traffic 
officials  assembled  at  the  office  of  the  Commission  on  the  12th 
of  February,  1894,  and  the  subject  was  discussed  at  consider- 
able length  during  that  and  the  succeeding  day.  An  under- 
standing was  then  reached  that  a  subsequent  conference 
should  be  held,  at  which  the  representatives  of  the  railroads, 
who  were  to  consult  with  each  other  in  the  meantime,  would 
Bubmit  to  the  Commission  some  feasible  plan  for  accomplishing 
18 
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the    main    ends    desired.     This    second   conference    was    held 
pursuant  to  the  following  call  issued  March  2, 1894. 

Intebstate  Commeboe  Commission, 

Washington,  March  2,  1894. 
"Dear  Sir: 

Pursuant  to  a  call  issued  on  January  20,  1894:,  a  confer- 
ence was  held  at  the  otSce  of  the  Commission  on  February  12 
and  13,  ultimo,  for  the  purpose  of  affording  the  representatives 
of  the  carriers  an  opportunity  to  offer  suggestions  regarding 
the  form  in  which  schedules  of  rates  should  be  arranged  to 
meet  tiie  requirements  of  the  statute.  A  copy  of  the  proceedings 
of  the  conference  is  herewith  enclosed  for  your  information. 
At  the  request  of  those  present  a  second  conference  will  be 
held  at  the  oiBce  of  the  Commission  in  Washington,  on 
Wednesday,  March  14,  1894,  at  11  a.  m.,  at  which  you  are 
invited  to  be  present. 

Respectfully, 

Wm.  R.  Mobbison,  Chairman.'* 

The  proceedings  of  these  two  conferences,  which  have  been 
published  in  full  from  the  stenographer's  minutes  and  mailed 
to  the  principal  traffic  officials  of  the  country,  disclose  the 
views  of  those  present  concerning  the  objects  sought  to  be 
accomplished  by  the  Commission,  and  the  feasibility  of  various 
suggested  plans  for  simplifying  the  forms  and  improving  the 
construction  of  tariff  schedules. 

It  seemed  to  be  generally  conceded  by  the  railroad  repre- 
sentatives who  attended  these  meetings  that  the  rate-sheets 
now  employed  are  unsatisfactory  in  many  respects  and  fall 
short  of  the  standard  contemplated  by  the  statute.  The 
disposition  was  repeatedly  avowed  to  make  such  changes  and 
corrections  as  might  be  required  by  the  Commission,  though 
much  stress  was  laid  upon  the  difficulties  involved  in  any 
radical  departure  from  existing  methods.  While  the  discussion 
at  these  conferences  extended  to  a  wide  range  of  topics,  and 
much  of  it  was  of  an  informal  character,  there  were  three 
subjects  which  received  special  consideration,  and  which  are 
entitled  to  more  or  less  prominence  in  this  report.  These 
are  (1)  "  Proportional  tariffs,"  as  they  are  called ;  (2)  The  des- 
ignation on  joint  tariff  sheets  of  the  carriers  which  are  parties 
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thereto  and  the  routes  formed  by  their  connected  lines;  and 
(3)  The  evidence  that  joint  tariffs  filed  and  published  by  one 
carrier  are  assented  to  and  binding  upon  the  participating 
carriers. 

The  first  of  these  questions  relates  to  a  certain  rule  or  prin- 
ciple of  rate  making,  rather  than  to  the  medium  by  which 
charges  are  made  known  to  the  public ;  the  others  relate  to 
the  contents  of  the  published  rate  sheet  and  the  proof  of  its 
authenticity. 

The  employment  of  proportional  tariffs  appears  to  be  very 
extensive,  and  they  are  applied  to  a  large  percentage  of  inter- 
state business.  Such  tariffs  establish  rates  of  carriage  which 
are  lower  between  given  points  when  the  traffic  has  undergone 
transportation  before  reaching  the  first  point,  or  is  to  be  fur- 
ther transported  after  reaching  the  second,  than  the  rates 
charged  on  like  traffic  which  originates  at  one  of  such  points  and 
terminates  at  the  other.  The  rates  from  New  York  to  Chicago, 
subject  to  the  Official  classification,  may  be  cited  as  an  illustra- 
tion, viz. : 

Classes. 


In  Cents  Per  100  Lbs. 

1 

2    8    4    5 

6 

75 
70 

65   50   85   80 
61   47   83   39 

25 
24 

Regular  Rates 75 

Proportional  Rates 70 

The  higher  rate  is  charged  on  shipments  destined  to  Chi- 
cago, the  lower  proportional  rate  is  accepted  for  the  carriage 
between  those  cities  when  the  shipments  are  consigned  to 
points  beyond  Chicago.  Traffic  from  the  Atlantic  seaboard  to 
the  various  Mississippi  river  crossings  is  also  governed,  to  a 
very  great  extent,  by  a  similar  system  of  charges.  The  eastern 
lines  have  not  been  accustomed  to  publish  rates  to  points 
west  of  the  Mississippi ;  on  such  business  they  advertise  and 
accept  a  lower  rate  for  hauling  to  the  river  than  they  exact  on 
filiipments  terminating  at  the  river  points.  A  somewhat  dif- 
ferent but  quite  frequent  use  of  the  proportional  method  is 
described  b}'  the  following  illustration :  One  railway  between 
Chicago  and  Kansas  City,  for  instance,  has  a  line  of  its  own 
west  of  the  Missouri  river,  reaching  into  the  corn-producing 
region  of   Kansas.     Another  railway  from  Chicago   terminates 
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at  Kansas  City,  yet  desires  to  participate  in  the  grain  traffic 
originating  in  the  same  corn  belt  west  of  the  Missouri.  The 
first-named  road,  extending  through  to  Chicago,  naturally  de- 
sires to  route  by  its  own  rails  the  traffic  shipped  to  that 
market;  and,  being  able  to  make  through  rates  over  its  own 
lines,  refuses  to  join  in  rates  from  Kansas  points  to  Chicago  via 
its  line  to  the  river  and  thence  via  the  line  of  its  competitor. 
The  latter,  however,  by  means  of  a  low  proportional  tariff  from 
Kansas  City  can  allow  the  former  its  full  local  rates  to  that  point, 
and  still  compete  for  the  business  by  making  through  rates  to 
Chicago  equally  low  with  those  made  by  the  road  having  its  own 
through  line. 

Various  reasons  are  assigned  by  the  railroads  for  resorting  to 
this  method  of  establishing  rates.  The  use  of  proportional 
tariffs,  it  is  claimed,  furnishes  the  basis  for  arriving  at  the  total 
through  rates  for  a  large  section  of  country,  when  it  is  imprac- 
ticable to  publish  such  rates  in  full  by  reason  of  the  great 
number  of  roads  and  routes  which  are  or  may  be  employed 
in  effecting  the  transportation.  It  is  also  asserted  that  cases 
not  unfrequently  arise  where  one  carrier  will  refuse  to  nnite 
with  other  carriers,  whose  lines  are  physically  connected  with 
its  own,  in  forming  through  routes  and  publishing  joint  rates 
for  through  traffic.  Under  these  circumstances  the  proportional 
plan  is  alleged  to  be  necessary  in  order  that  the  carrier  which  is 
unable  to  secure  such  an  arrangement  may  nevertheless  make  tlie 
same  through  rates  as  are  offered  by  competing  lines.  It  is 
likewise  generally  urged  that  proportional  tariffs  are  beneficial  to 
the  public,  because  they  supply  the  advantages  of  through  rentes 
and  through  rates  to  many  localities  which  could  obtain  them  in 
no  other  way. 

We  deem  it  unsuitable,  however,  to  make  any  further  obser- 
vations at  this  time  upon  the  subject  of  proportional  tariffs 
and  purposely  refrain  from  expressing  any  opinion  as  to  their 
lawfulness  under  the  Act  to  regulate  commerce  for  two  rea- 
sons. One  reason  is  that  this  proceeding  is  specially  directed 
to  an  improvement  of  the  framework  and  phraseology  of 
public  schedules,  including  evidence  of  authority  for  tiling 
joint  tariffs,  and  does  not  necessarily  include  the  consideration 
of  rate  making  rules  and  practices.     Our  present  concern  ii 
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with  the  "forms"  of  tariff-sheets  which  are  required  to  be 
filed  and  exhibited  to  the  public,  rather  than  with  the  princi- 
ples upon  which  charges  are  adjusted  in  the  first  instance. 
Rates  must  be  fixed  before  they  can  be  announced,  and  the  policy 
which  governs  their  application  to  varying  circumstances  of  car- 
riage is  something  quite  difiEerent  from  the  means  devised  for 
iiK^iiriiig  their  proper  publicity.  The  other  reason  for  reserving 
the  subject  of  proportional  tariffs  for  further  consideration  arises 
from  the  fact  that  a  similar  question  is  directly  involved  in  an- 
other proceeding  now  pending  before  the  Commission,  upon  the 
petition  of  a  party  claiming  to  be  aggrieved  by  the  operation  of 
this  method  of  rate  construction.  Our  views  respecting  tariffs  of 
this  description  will  be  more  appropriately  made  known  in  the 
decision  of  that  case. 

The  failure  to  apprise  the  public  and  the  Commission  by  an- 
nouncement upon  the  printed  schedules  or  otherwise,  of  the 
names  of  participating  carriers  responsible  for  the  rates  named 
in  joint  tariffs,  and  the  routes  by  which  trafSc  may  be  con- 
signed at  those  rates,  occasions  much  uncertainty  and  confu- 
sion, and  constitutes  a  considerable  obstacle  to  the  enforce- 
ment of  the  statute.  This  defect  in  the  form  of  published  tariffs 
should  be  corrected  to  the  fullest  practicable  extent.  It  is 
extremely  desirable  that  joint  schedules  applied  to  the  traffic  of 
connecting  lines  should  definitely  name  all  the  participating 
roads  and  indicate  the  various  routes  by  which  they  undertake 
to  afford  transportation  at  designated  rates.  Theoretically  at 
least  such  a  disclosure  is  necessary  to  a  complete  statutory  joint 
tariff.  If  this  information  is  withheld,  the  printed  schedule 
must  in  every  case  be  open  to  some  degree  of  criticism;  it 
omits  something  which  apparently  ought  to  be  stated,  and 
h  aves  to  inference  or  conjecture  that  which  should  be  distinctly 
announced. 

While  its  seems  feasible  in  all  cases  to  exhibit  upon  the 
printed  joint  tariff  the  names  of  the  roads  which  unite  in  the 
joint  rates  thereby  offered  to  the  public,  publication  of  the 
various  routes  formed  by  their  combined  lines  may  be  found 
burdensome  by  many  carriers  and  this  requirement  will  not  be 
insisted  upon  at  this  time.  The  explanation  made  and  reasons 
advanced  by  the  gentlemen  who  attended  the  recent  conferences^ 
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together  with  well-known  facts  of  which  we  may  take  official 
cognizance,  incline  ub  to  this  conclusion.  In  some  sections  of 
the  country  the  carriers  have  entered  into  association  with 
each  other  for  the  purpose,  among  other  things,  of  establishing 
a  system  of  rates  throughout  the  territory  which  they  serve,  and 
are  in  effect  operating  under  a  ^^ common  arrangement"  in 
respect  to  transportation  charges  between  the  numerous  points 
in  such  territory.  The  scale  of  charge^  thus  fixed  is  given 
general  publicity  and  is  in  the  nature  of  a  standing  proposition 
between  the  members  and  to  all  other  carriers  to  receive  and 
forward  the  various  classes  of  freight  at  the  rates  agreed  upon 
by  the  association.  To  require  every  joint  tariff  in  such  cases 
to  show  in  detail  all  the  different  routes  which  are  available  to 
shippers  would  be  a  somewhat  burdensome  exaction  without 
corresponding  advantage  to  the  public.  The  difficulty  appears 
to  be  still  greater  where  an  outside  line  desires  to  use  associa- 
tion rates  in  connection  with  its  own,  in  naming  charges  to 
points  in  association  territory;  under  circumstances  of  that 
nature,  the  enumeration  of  the  various  routes  to  the  large 
number  of  possible  designations  would  be  a  considerable  hard- 
ship if  not  a  practical  impossibility.  But  in  the  great  ma- 
jority of  cases  we  believe  it  is  entirely  practicable  to  set  forth 
upon  the  published  tariffs  not  only  the  names  of  the  participat- 
ing carriers,  but  also  the  routes  opemted  by  them  under  the 
joint  rates  filed  in  pursuance  of  their  mutual  agreement  For 
the  present,  however,  the  publication  of  routes  will  not  be 
exacted  by  a  definite  and  unqualified  order,  though  we  may 
rightfully  expect  that  this  information  will  be  given  in  future 
joint  tariffs  unless  conditions  exist  which  fairly  excuse  a  relax- 
ation of  the  rule.  It  is  our  desire  to  exercise  the  authority 
conferred  upon  us  in  aid  of  the  substantial  purpose  of  the 
law  rather  than  to  exist  upon  the  technical  observance  of  its  pro- 
visions. 

The  third  subject  discussed  at  these  conferences  admits  of 
somewhat  more  exact  and  satisfactory  treatment.  It  was  freely 
admitted  by  the  railroad  officials  in  attendance  that  the  Com- 
mission should  be  furnished  with  proof  of  the  authority  under 
which  joint  tariffs  are  published  and  filed.  Such  tari&  neces- 
sarily imply  an  agreement  between  two  or  more  carriers  by 
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virtue  of  which  they  offer  their  united  services  at  the  rates 
therein  named.  They  must  have  entered  into  contract  rela- 
tions with  each  other,  by  express  stipulation  or  mutual  under- 
standing, which  impose  upon  the  several  parties  thereto  the 
obligation  to  accept,  for  the  transportation  proposed  by  them^ 
the  aggregate  charge  stated  in  their  advertised  scheduler.  If 
8uch  contracts  were  in  writing  and  filed  with  the  Commission, 
as  other  written  contracts  are  required  to  be  filed,  the  instru- 
ment itself  would  be  the  best  evidence  of  their  arrangement 
and  no  occasion  would  arise  for  additional  proof.  But  such 
agreements  are  very  rarely,  if  ever,  reduced  to  writing.  Al- 
most invariably  they  rest  in  parol;  quite  often  they  are  mere 
understandings  between  traffic  managers,  having  no  more  defi- 
nite basis  than  long-continued  custom  or  the  doctrine  of  implied 
consent.  When  a  joint  tariff  is  published  under  such  circum- 
stances by  one  of  the  constituent  roads  there  is  no  producible 
evidence  under  the  existing  practice,  that  the  other  interested 
roads  have  assented  to  the  rates  thus  announced.  If  one  car- 
rier files  a  tariff  purporting  to  establish  joint  rates  with  other 
carriers  when  no  agreement  therefor — express  or  implied — 
exists  between  them,  such  carrier  transcends  its  authority,  mis- 
represents the  facts,  and  misleads  the  public;  if  there  is  an 
agreement  between  them,  the  evidence  thereof  should  be  a 
matter  of  record  or  otherwise  readily  obtainable.  These  prop- 
ositions are  wholly  undisputed ;  indeed,  there  seems  to  be  a 
unanimous  concession  that  joint  tariffs  filed  with  the  Comimssion 
sa  required  by  law  sliould  be  accompanied  in  every  instance  with 
Buitable  proof  of  their  authenticity. 

Without  commenting  on  the  various  plans  suggested  for  ao- 
eomplishing  this  purpose,  it  may  be  said  that  the  most  practi- 
cable method,  all  things  considered,  appears  to  be  one  brought 
forward  at  these  conferences,  by  which  each  party  to  a  joint 
tariff,  other  than  the  party  filing  the  same,  shall  immediately 
upon  the  issuance  thereof  send  to  the  Commission  a  written 
fitatement  or  certificate  indicating  its  acceptance  of  and  con- 
currence in  the  rates  and  charges  named  in  such  joint  tariff. 
It  is  assumed  that  the  carrier  which  publishes  a  tariff  of  this 
kind  would  ordinarily  send  copies  of  the  same  to  all  other 
carriers  expected    to  participate  in  the  joint  service  thereby 
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annonnced,  and  it  must  be  entirely  fe.isfble  for  the  carriers 
reeuiviii«^  such  a  tariff  to  forward  to  the  Coiniiiission  official 
notice  that  they  assent  to  the  arrangement  and  are  parties 
thereto.  Thus  by  a  simple  and  convenient  process  every  party 
to  a  joint  tariff  will  be  identified,  and  the  liability  of  each 
participating  carrier  will  be  capable  of  easy  and  suitable  proof. 
The  extreme  difficulty  in  many  cases  of  showing  the  authority 
for  each  joint  tariff  upon  the  face  of  the  printed  document,  and 
the  practical  objections  to  other  proposed  plans,  warrant  the 
Commission  in  sanctioning  this  method,  at  least  to  the  extent  of 
testing  its  merits  by  actual  use.  Its  adoption  will,  therefore,  be 
required. 

The  further  consideration  which  we  have  endeavored  to  give 
this  subject  of  tariff  construction  leads  to  a  reaffirmance  of  the 
general  principles  laid  down  in  the  pamphlet  of  December  1, 
1891,  above  referred  to.  The  recommendations  then  made  by 
the  Commission  are  still  believed  to  be  founded  upon  correct 
views  of  the  law  and  the  obligations  imposed  by  its  provisions. 
We  yield  to  the  representations  of  raih'oad  officials  who  con- 
tend that  joint  tariffs  cannot  in  every  case  contain  a  statement 
of  all  the  routes  to  which  they  relate,  and  we  approve  the 
plan  for  authenticating  such  tariffs  by  separate  certificates 
filed  with  the  Commission,  as  a  suitable  and  effective  method 
of  accomplishing  the  main  purpose  of  the  statute  in  this 
regard.  This  mode  of  furnishing  authority  for  filing  joint 
tariffs  is  expected  to  be  applied  as  well  to  future  amendments 
or  supplements  to  such  tariffs,  and  also  to  classification  sheets 
and  other  documents  for  the  issuance  of  which  some  evidence 
of  authorization  should  be  supplied.  Except  as  indicated 
above,  the  directions  published  in  1891  are  intended  to  be  re- 
peated. 

The  Commission  has  no  desire  to  enjoin  the  observance  of 
needless  formalities,  or  to  subject  any  carrier  to  unnecessarj 
expense.  We  appreciate  the  difficulty  of  preparing  rate  sheets 
which  approximate  a  perfected  standard  and  cover  every  point 
to  which  criticism  might  be  directed.  Nor  is  it  by  any  means 
easy  to  formulate  specific  rules  which  shall  govern  the  details 
of  tariff  construction  and  serve  as  an  unvarying  pattern  in  all 
cases.     For  this  reason,  among  others,  the  order  founded  upon 
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the  present  inquiry  will  be  confined  to  general  injanctions, 
except  as  to  matters  which  obviously  require  more  definite 
disposition.  So  far  as  specific  directions  are  now  given  they 
are  in  accord  with  the  declarations  of  railway  officials  at  the 
conference  called  by  the  Commission  and  in  the  line  with  resolu- 
tions adopted  by  the  Freight  Committee  of  the  Trunk  Line  and 
Central  Traffic  associations. 

If  the  instructions  contained  in  the  pamphlet  of  Decem- 
ber, 1891,  are  fairly  observed,  the  grounds  of  complaint  will 
be  mainly  removed.  As  those  instructions  are  now  modified 
in  respect  to  routes  in  exceptional  cases,  they  constitute  a  body 
of  rules  which  traffic  officials  can  follow  without  hardship  or 
difficiilt3\ 

In  addition  to  the  matters  already  mentioned,  attention  is 
invited  to  the  suggestions  relating  to  numbering,  titles,  amend- 
ments and  supplements,  manner  of  changing  and  abrogating 
current  tariffs,  and  other  features  of  more  or  less  importance  in 
the  construction  of  rate  sheets.  Copies  of  the  pamphlet  will 
be  bcnt  out  with  this  report,  and  compliance  with  its  directions 
will  hereafter  Ijo  required.  By  following  those  directions  we 
believe  that  railway  managers  can  greatly  improve  their  pub- 
lished schedules  and  speedily  bring  them  into  substantial  con- 
formity with  the  demands  of  the  statutes.  Such  a  result  will 
prove  alike  beneficial  to  the  carriers  and  advantageous  to  the 
public. 

We  summarize  this  review  in  the  following  order : 

OBDEB. 

The  Commission  having  under  consideration  the  rate  sheets, 
Bchedules,  and  joint  tariffs  which,  under  the  6th  section  of  the 
Act  to  regulate  commerce,  are  required  to  be  filed  in  its  office 
and  to  be  kept  open  to  public  inspection,  and  having  discussed 
the  subject  with  a  large  number  of  traffic  officials,  who,  for 
that  purpose,  met  the  Commission  in  response  to  its  invitation ; 
and  having,  as  the  result  of  such  conference,  made  and  filed 
the  foregoing  report  and  opinion;  and  being  convinced  that 
the  directions  contained  in  the  pamphlet  published  December 
l8t|  1891,  should  be  complied  with,  in  order  to  bring  such  rate 
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sheets,  schedules,  and  joint  tariffs  into  conformity  with  the 
statute,  and  to  correct  the  defects  and  omissions  which  are 
now  observed  in  such  publications;  and  having  fonnd  and  de- 
cided among  other  things  that  evidence  of  authority  for  making 
and  filing  joint  tariffs  should  in  all  cases  be  furnished  to  tho 
Commission : 

It  is  Ordered^  That  all  common  carriers  subject  to  the  Act 
to  regulate  commerce  shall,  in  all  future  issues  of  their  rate 
sheets,  schedules,  and  joint  tariffs,  including  all  future  amend- 
ments and  supplements  to  existing  joint  tariffs,  comply  with  and 
conform  to  the  general  rules  laid  down  in  said  pamphlet  of  De- 
cember 1, 1891,  as  modified  by  this  order. 

It  is  Further  Or  lered^  That  all  joint  tariffs  hereafter  filed, 
and  all  future  amendments  and  supplements  to  existing  joint 
tariffs,  be  hereafter  so  arranged  and  printed  as  to  show  distinctly 
the  names  of  the  several  parties  thereto. 

And  it  is  Further  Ordered^  That  all  common  carriers  sub- 
ject to  the  Act  which  shall  hereafter  be  named  as  parties  to  any 
joint  tariff  tiled  and  published  by  another  carrier,  or  j\s  parties 
to  any  amendments  or  supplements  to  existing  joint  tariffs, 
shall  forthwith  upon  tli'^  publication  thereof  file  with  the  Com- 
mission a  statement  or  certificate  showing  their  acceptance  of 
and  concurrence  therein  and  making  themselves  parties  thereto, 
which  said  statement  or  certificate  shall  be  substantially  in  the 
following  form : 

To  the  Inters*  .te  Commerce  Commission, 

Washington,  D.  0. 

This  is  to  certify  that  the Co.  assents 

to  and  concurs  in  the  publication  and  filing  of  the  schedule 
described  below,  and  hereby  makes  itself  a  party  thereto. 

Dated 
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2S3 


Dbscbiptzom  of  Schbdulb. 
humbbb.  datb  of  datb 

IMUB. 


TariflE 

Supplement 

Air.cudment 

Circular 

ClackdlicatioiL 


A  Tnie  Oopj. 


(Sign) 


XB8UBD  BT 

(Name  of 
Boad.) 


EDW.  A.  MOSELEY, 

Seoteiary. 
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THE  SOUTHEEN  PAINT  &  GLASS  COMPANY,  THE 
TRIPOD  PAINT  COMPANY,  F.  W.  HART  SASH  & 
DOOR  COMPANY,  LAMAR  &  RANKIN  DRUG 
COMPANY,  FULTON  LUMBER  COMPANY,  F.  J. 
COOLEDGE  &  BROTHER,  AND  "W.  S.  MoNEAL  F. 
THE  LAKE  ERIE  &  WESTERN  RAILROAD  COM- 
PANY, THE  PITTSBURG,  CINCINNATI,  CHICAGO, 
&  ST,  LOUIS  RAILWAY  COMPANY,  THE  LOUIS- 
VILLE &  NASHVILLE  RAILROAD  COMPANY, 
AND  THE  NASHVILLE,  CHATTANOOGA,  &  ST. 
LOUIS  RAILWAY  COMPANY,  LESSEES  OF  THE 
WESTERN  &  ATLANTIC  RAILROAD. 


THE  SOUTHERN  PAINT  &  GLASS  COMPANY,  THE 
TRIPOD  PAINT  COMPANY,  THE  F.  W.  HART 
SASH  &  DOOR  COMPANY,  LAMAR  &  RANKIN 
DRUG  COMPANY,  THE  FULTON  LUMBER  COM- 
PANY, F.  J.  COOLEDGE  &  BROTHER,  AND  W.  S. 
MoNEAL  F.  THE  BALTIMORE  &  OHIO  RAILROAD 
COMPANY,  THE  CINCINNATI,  NEW  ORLEANS,  & 
TEXAS  PACIFIC  RAILWAY  COMPANY,  THE 
ALABAMA  GREAT  SOUTHERN  RAILROAD  COM- 
PANY,  AND  THE  EAST  TENNESSEE,  VIEQINLA., 
&  GEORGIA.  RAILWAY  COMPANY. 


FUed  February  1,  1895. 


It  appearing  that  the  discriminations  and  preferences  complained  •(  In 

proceedings  would  be  removed  through  compliance,  by  carrien  operating 
in  the  same  territory,  with  the  decision  and  order  of  the  OommiMioB  in 
other  cases  (The  Chicago  &  Cincinnati  Freight  Bureaus  OMes,  4  Inters. 
Com.  Rep.  S82,  6  I.  C.  C.  Rep.  195),  and  that  suits  are  pending  in  the 
courts  for  the  enforcement  of  such  order,  the  proceedings  hereia 
stayed  until  final  determination  by  the  oonrts  in  woh  other 
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nines,  Shuhrick  dk  Fdder,  for  complainants. 

W.  E.  Hdchedorn  and  F.  8.  Foote,  for  Lake  Erie  &  Western 
E.  R.  Co. 

J.  T.  BrookSy  for  Pittsburg,  Cincinnati,  Chicago,  &  St.  Louis 
Rv.  Co. 

East  &  Fogg  and  J.  D.  B.  De  Bow,  for  Nashville,  Chatta- 
nooga, &  St.  Louis  Ry.  Co. 

Ed,  Baxter,  for  the  Louisville  &  Nashville  R.  R.  Co. 

W.  A.  Henderson,  for  the  East  Tennessee,  Virginia,  &  Georgia 
Rv.  Co. 

John  K.  Cowen  and  Hugh  Z.  Bond,  Jr.,  for  Baltimore  & 
Ohio  R.  R.  Co. 

Judson  Harmon  and  Oeorge  Hoadley,  Jr.,  for  the  Cincinnati, 
New  Orleans,  &  Texas  Pacific  Ry.  Co.,  and  the  Alabama  Great 
Southern  R.  R.  Co. 

MEMORANDUM. 

Veazey,  Commissioner: 

The  complaiuauts  in  these  cases  allege  in  substance  that  rates 
charged  by  the  defendants  for  the  transportation  of  glass  from 
Muncie,  Ind.,  and  Pittsburg,  Pa.,  to  Atlanta,  Ga.,  are  unreason- 
able and  unjust  as  compared  with  rates  in  force  on  the  same 
commodity  from  Muncie  and  Pittsburg  to  Knoxville,  Chatta- 
nooga, Birmingham,  and  other  important  points  in  the  south, 
and  that  they  aflford  undue  preference  to  such  localities  and  sub- 
ject complainants  and  their  traffic  in  glass  and  the  city  of  Atlanta 
as  well,  to  unjust  discrimination  and  undue  and  unreasonable 
prejudice  and  disadvantage. 

It  appears  that  rates  to  Atlanta  from  either  Muncie  or  Pitts- 
burg are  the  sum  of  rates  in  force  to  and  from  Cincinnati  or 
other  Ohio  river  crossings.  Glass  had  commodity  rates  from 
Pittsburg  to  points  south  when  the  complaints  were  filed,  but 
these  have  since  been  withdrawn,  and  the  rates  from  Pittsburg 
are  now  made  on  the  combination  above  described.  Glass  is  in 
Class  6  of  both  the  Official  and  the  Southern  Railway  &  Steam- 
ship Association  Classifications. 

Since  the  institution  of  these  proceedings  the  Commission 
has  decided  the  cases  of  the  Freight  Bureau  of  the  Cincinnati 
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Chamber  of  Commerce  and  the  Chicago  Freight  Bureau 
against  carriers  from  those  cities  into  Soutliern  territory  (4 
Inters.  Com.  Rep.  592,  6  I.  C.  C.  Rep.  195),  and  the  order 
ibsued  in  those  cases  directs  a  readjustment  of  rates  on  freight 
in  the  nuinl)ered  classes  from  Cincinnati  and  Chicago  to 
Atlanta  and  other  points  in  the  south,  which,  if  enforced  by 
the  courts,  wherein  suits  are  now  pending,  will  probably 
remove  all  grounds  for  complaint  in  the  cases  now  under 
consideration.  A  main  question  here,  the  reasonableness 
and  relative  justice  of  rates  from  Ohio  river  crossings  to 
Atlanta  and  other  southern  points,  was  a  principal  subject  for 
consideration  and  decision  in  the  proceedings  above  men- 
tioned. The  existing  rates  from  Chicago  to  Ohio  river  points 
were  not  disturbed  by  the  regulation  then  applied,  and  it  is 
easy  therefore  to  calculate  what  effect  compliance  with  our  re- 
quirements in  those  cases  would  have  upon  the  rates  herein  com- 
plained of. 

The  rate  to  Cincinnati  on  glass  in  carloads  is  9  cents  per  hun- 
dred pounds  from  Muncie  and  15  cents  per  hundred  pounds 
from  Pittsburg.  The  through  rate  complained  of,  on  glass  from 
Muncie  to  Atlanta,  was  65  cents,  carloads,  and  it  still  remains  at 
that  figure.  Taking  the  maximum  rate  prescribed  by  the  Com- 
mission in  the  Cincinnati  case  for  fifth  class  articles  as  a  basis,  the 
through  rate  from  Muncie  to  Atlanta  would  be  44  cent6|  a  reduc- 
tion of  21  cents  from  the  rate  complained  of  and  which  is  still  in 
force. 

At  the  date  of  these  complaints  the  glass  rate  from  Muncie  to 
Knoxville,  Tenn.,  was  38  cents,  carloads.  On  April  15,  1893, 
this  was  increased  by  the  roads  to  49  cents,  and  that  rate  is  now 
in  effect.  Under  the  maximum  rate  laid  down  in  the  Cincinnati 
case,  this  glass  rate  to  Knoxville  would  not  exceed  31  cents.  At- 
lanta and  Knoxville  rates  would  then  be  in  the  relation  of  44  and 
31  respectively ;  at  the  date  of  complaint  they  were  65  and  38, 
and  they  now  are  65  and  49. 

When  these  cases  were  brought  the  glass  rate  from  Muucie  to 
Chattanooga  was  38  cents.     This  was  increased  to  49  cents  on 
April  15,  1893,  and  such  rate  is  now  in  force.     The  Cincinnat 
decision  would  give  Chattanooga  a  33-cent  maximum  glass  rate 
from  Muucie,  and  Muucie  glass  rates  to  Atlanta  and  Chattanooga 
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would  then  be  in  the  relation  of  44  and  33  cents  respectively ;  at 
the  date  of  complaint  they  were  65  and  38,  and  they  are  now  65 
and  49. 

Similar  calculation  shows  that  Muncie  glass  rates  to  Atlanta 
and  Rome,  Ga.,  would,  under  the  same  decision,  be  44 
and  43  cents  respectively;  that  they  were  65  and  59  cents  at 
the  time  of  these  complaints,  and  that  they  now  are  65  cents 
to  both  places.  Anniston,  Ala.,  had  a  64-cent  rate  from 
Mnncie  which  was  afterwards  made  and  now  is  65  cents,  the 
same  as  Atlanta,  and  the  aforesaid  maximum  charge  from  Cin- 
cinnati would  give  both  places  a  rate  of  44  cents  on  glass  from 
Muncie. 

The  Birmingham  glass  rate  from  Muncie  was  increased  from 
38  cents  to  49  cents  on  April  15,  1893,  after  these  complaints 
were  filed  and  the  latter  rate  is  now  in  force.  The  relation  of 
Mnncie  glass  rates  to  Atlanta  and  Birmingham  was,  at  the 
date  of  complaint,  65  and  38  conts ;  it  is  now  65  and  49  cents, 
and  the  maximum  rates  set  forth  in  the  opinion  in  the  Chicago 
and  Cincinnati  cases  would  allow  a  44-cent  glass  rate  to  Atlanta 
tud  about  37  cents  as  the  glass  rate  to  Birmingham. 

Using  Selma,  Ala.,  for  a  comparison,  glass  rates  from  Muncie 

^ere,  when  these  cases  were  commenced,  and  they  now  are,  65 

eents  to  Atlanta  and  61  cents  to  Selma.     Such  maximum  rates 

Vrould  change  this  relation  to  44  cents  to  Atlanta  and  about  46 

c^nts  to  Selma. 

leasing  the  comparison  on  Meridian,  Miss.,  the  glass  rates  from 

^^uncie  were  65  to  Atlanta  and  51  cents  to  Meridian ;  the  latter 

^-Hte  is  now  49  cents.     Under  the  maximum  prescribed  in  the 

ther  cases  mentioned  these  rates  would  stand  44  cents  to  Atlanta 

nd  about  46  cents  to  Meridian. 

The  rates  on  glass  to  other  points  in  the  south  would  of  course 

1  H.'  changed  accordingly,  and  glass  rates  from  Pittsburg  to   the 

x-arioiis    points    mentioned   in    these  complaints  would  be  cor- 

^esi)ondingly  affected.      The    decision    in   the  above-mentioned 

caMis  was  arrived  at  only  after  mature  consideration  of  all  the 

facts,    including   the   proper   interests  of   the   carriers   and   the 

iiirlits  of   the  places  served.     We  still  believe  that  those  cases 

>\ere  riglitly  decided,  and  we  are  unable  to  see  how  a  separate 

't'port  and  order  in  these  cases  could  more  effectively  remove 
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the  discriminations  and  preferences  of  which  complaint  is  made. 
No  order  will  now  be  entered,  but  the  proceedings  will  be  con- 
sidered as  stayed  until  final  determination  of  the  Cincinnati  and 
Chicago  cases,  now  pending  in  the  courts,  :.nd  upon  such  de- 
termination further  action  will  be  taken  herein  as  may  appear  to 
be  required. 
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EDGAR    W.    EMERSON    F.    THE    CHICAGO,    ROCK 
ISLAND,  &  PACIFIC  RAILWAY  COMPANY. 


£DGAR  W.  EMERSON  F.  THE  CHICAGO  &  NORTH 
WESTERN  RAILWAY  COMPANY. 


Complaints  filed  Oct  81,  1892.— Answers  filed  Not.  21,  1892,  and  Jan.  88, 
1898.— Depositions  of  the  C.  R.  I.  &  P.  R'y  Ck>.  filed  March  81,  1898.— 
Hearing  at  Washington.  D.  0.,  April  9,  1891— Briefs  filed  July  16, 189i. 
Decided  February  1. 1895. 


UDjoflt  dlacrimination  in  allowance  of  reduced  rates  to  ministers  of  religkm 
wts  alleged  in  these  cases,  but  the  complainant  failed  to  show  that  he  had 
made  proper  ^iplication  for  the  reduced  rate,  or  that  such  an  application 
would  have  been  refused  by  either  of  the  defendants,  and  upon  these. 
grounds  the  eomplaints  were  dismissed. 


H.  D.  Barrett^  for  complainant. 

Tho8.  S.  Wright,  for  C.  R.  I.  &  P.  Ry.  Co. 

r.  a  Goudy  and  F.  F.  Evoma,  for  C.  &  N.  W.  Ry.  Oo. 

KEPORT   AND   OPINION   OF   THE   COMMISSION. 

V^EAZEY,  Commissioner: 

The  complaints  in  these  cases  allege  that    the    defendants 
are  carriers  subject  to  the  provisions  of  the  Act  to  regulate 
commerce,  that  they  have  been  and  are  in  the  habit  of  giving 
reduced  passenger  rates  to  some  ministers  of  religion  or  min- 
isters of  particular  religious  denominations,  but  that  they  have 
refused  and  continue  to  refuse  such  reduced  passenger  rates 
to  ministers  of   the  spiritualistic  faith,  to  which  denomination 
the  complainant  belongs;    and    complainant    specifies    against 
the  defendant,  the  Chicago,  Rock   Island,  &  Pacific  Railway 
Co.,  that  upon  his  application  made  to  it  on  the  23d  day  of 
19 
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August,  1892,  ke  was  refused  a  reduced  rate  of  fare  for  liis 
transportation  from  Chicago,  111.,  to  Kansas  City,  Mo.,  upon 
the  ground  that  such  reduced  rates  were  not  allowed  by  that 
company  to  ministers  of  the  denomination  called  spiritualists  ^ 
and  the  complainant  makes  like  specification  against  the 
defjudant,  the  Chicago  &  Northwestern  Railway,  covering  a 
similar  application  made  by  him,  on  the  date  above  mentioned, 
for  a  reduced  passenger  rate  over  its  line  from  Chicago  to 
Clinton,  Iowa. 

The  complainant  claims  that  these  refusals  of  defendants 
to  grant  reduced  rates  to  him,  while  granting  such  reduced  rates 
to  ministers  of  other  religions,  were  in  violation  of  the  provisions 
of  the  Act  to  regulate  commerce. 

The  Rock  Island  Company  denies  that  it  has  ever  discrimi- 
nated between  religious  denominations  in  granting  the  half-fare 
permits,  and  states  its  regulations  covering  the  issuance  thereof. 
It  further  avers  that  the  complainant,  in  making  his  application, 
did  not  comply  with  such  regulations. 

The  Northwestern  Company  claims  that  if  the  complainant 
did  apply  to  one  of  its  agents  for  a  reduced  rate  permit,  such 
application  was  not  accompanied  by  the  necessary  credentials 
which  are  required  by  it  when  the  applicant  is  unknown.  It 
further  avers,  in  substance,  that  under  the  Act  to  regulate 
commerce  a  carrier  may  discriminate  between  ministers  of 
religion  in  the  matter  of  reduced  rates  for  passenger  trans- 
portation. 

These  cases  arise  under  that  portion  of  the  twenty-eeoond 
section  of  the  statute  which  provides  that  ^'  nothing  in  this  Act 
shall  be  construed  to  prevent  railroads  from  giving  reduced  rates 
to  ministers  of  religion,"  and  the  complainant  claims,  in  effect, 
that  where  carriers  do  allow  lower  rates  to  any  members  of  this 
class  of  the  public  they  must  give  such  reduced  rates  of  fare  to 
all  persons  who  belong  to  that  class. 

At  the  hearing  defendants^  counsel  moved  for  diftiTr^JB^Wil  of  the 
complaints  on  the  ground  that  the  petitioner  had  failed  to  show 
a  cause  of  action. 

The  claim  made  by  complainant  that  spiritualism  is  a  religion 
was  not  disputed  at  the  hearing.  The  complainant,  a  minister 
of  the  spiritualistic   faith,  resided  in  Washington,  D.  0.    He 
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applied  at  Chicago  for  a  "  clergy  rate "  or  half-fare  permit,  so 
that  he  might  travel  at  reduced  cost  from  that  place  to  Kansas 
City  by  the  Rock  Island,  and  from  Chicago  to  Clinton,  Iowa, 
by  the  Northwestern,  but  it  is  clear  from  the  evidence  that  he 
did  not  make  application  in  either  case  in  such  manner  as  to 
establish  his  ideutity  or  give  the  respective  general  passenger 
offices  of  the  defendants  suitable  opportunity  to  examine  his 
credentials. 

Both  carriers  grant  reduced  rates  to  ministers  of  religion,  and 
both  have  issued  permits  to  ministers  of  the  spiritualistic  faith. 
The  Rock  Island  Company  has  established  elaborate  rules  gov- 
erning the  issuance  of  these  reduced  rate  permits.  Unknown 
niini&ters  who,  like  complainant,  reside  in  states  other  than  those 
traversed  by  lines  in  the  Western  Passenger  Association,  are 
granted  nothing  but  trip  permits,  and  then  only  upon  production 
by  the  applicant  of  credentials  showing  him  to  be  a  minister  of 
religion.  No  ticket  agent  is  authorized  to  give  the  reduced  rate 
to  such  a  minister  unless  the  applicant  is  provided  with  a  trip 
permit  issued  from  the  general  passenger  agent's  office.  The 
Northwestern  also  requires  the  applicant  to  produce  satisfactory 
evidence  of  his  identity. 

The  complainant  did  not,  on  the  date  mentioned  in  the  com- 
plaint or  subsequently,  submit  his  credentials  and  application  for 
a  permit  at  the  general  passenger  agent's  office  of  either  com- 
pany. He  applied  at  a  ticket  office  of  the  Rock  Island,  and  while 
saying  that  he  had  them,  he  did  not  present  or  exhibit  his  cre- 
dentials at  the  general  passenger  office  of  the  Northwestern. 
He  desired  the  Northwestern  permit  for  immediate  use,  and  his 
request  therefore  at  the  general  passenger  office,  without  written 
application  or  exhibition  of  his  credentials,  was  refused  by  a 
young  man,  whose  name  or  position  is  not  disclosed,  and  with 
whom  he  became  involved  in  some  dispute  or  misunderstanding. 
AViiat  was  there  said  is  not  material  in  the  light  of  the  other 
facts  that  complainant  did  not  insist  upon  producing  evidence 
of  his  identity,  nor  did  he  make  any  subsequent  effort  to  secure 
a  trip  permit  from  the  company ;  and  this  notwithstanding 
the  complainant's  belief,  as  testified  to  by  him,  that  the  permit 
Would  have  been  issued  if  he  had  seen  the  passenger  agent, 
Mr.  Thrall. 
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It  does  not  affirmatively  appear  in  these  cases  that  either  oom- 
pany  would  have  refused  to  issue  the  trip  permit  sought  by  com- 
plainant  on  August  23,  1892,  if  he  had  taken  time  and  pains  to 
properly  apply  therefor.  The  essential  fact  of  discrimination  is 
not  proved,  and  the  motion  to  dismiss  the  complaints  must  there- 
fore be  granted. 

We  are  not  called  upon  in  these  proceedings  to  determine 
whether  carriers  are  entitled  under  the  provision  in  the  22d 
section  to  discriminate  between  religions  or  between  min- 
isters in  the  allowance  of  reduced  passenger  rates.  That  point  is 
not  involved  in  the  proper  disposition  of  these  cases  and  is  not 
now  decided. 
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m  THE  MATTER  OF  THE  APPLICATION  OF  THE 
FREMONT,  ELKHORN,  &  MISSOURI  VALLEY 
RAILROAD  COMPANY,  THE  SIOUX  CITY  &  PA- 
CIFIC  RAILROAD  COMPANY,  AND  THE  CHI- 
CAGO  &  NORTHWESTERN  RAILROAD  COMPANY 
TO  BE  RELIEVED  FROM  THE  OPERATION  OF 
SECTION  FOUR  OF  THE  ACT  TO  REGULATE 
COMMERCE. 


Application  made  •  February  11,  1866. 

Decided  -  February  11,  1896. 


TTpon  application  by  carriers  to  be  relieved  from  the  operation  of  g 
4  of  the  Act  as  to  the  transportation  of  grain  and  feed  over  their 
lines,  on  the  ground  that  through  failure  of  crops  the  people  of  the; 
longer  distance  localities  were  in  a  measure  destitute,  and  without  neces^ 
sary  food  for  themselves  and  animals,  a  temporary  order  of  relief  waft 
granted. 


:i 


BEPORT  AND   OPINION    OF   THE  00M1CI6SI0V. 

0RBI8ON,  Commissioner: 

The    petitioners    ask    to  be  anthorized   to    charge    less  for 

'^Dger   distances  to  Humphrey   or  Norfolk,   and  all    stations 

^est  thereof,  to  and  inchiding  Johnstown  and  Verdigre,  in  the 

^tate  of  Nebraska,  from  all  stations  on  the  Chicago  &  North'' 

^^estern  Railway  System  in  the  States  of  Illinois  and  Iowa,  and 

^rora  Sioux  City  and  Council  Bluffs,  Iowa,  Omaha  and  South 

^maha,  Nebraska,  and  intern:  ediate  stations,  than  they  may  at 

^lie  same  time  charge  from  the  same  places  to  points  less  distant 

^imn  Humphrey  or  Norfolk,  or  stations  above  indicated   west 

thereof. 
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On  inquiry  and  investigation  it  is  ascertained : 

1.  That  the  petitioners  on  February  6th,  1895,  issued  their 
tariff  to  take  effect  February  11th,  1895,  which  was  duly 
posted  and  filed  with  the  Commission,  and  by  which  they  es- 
tablished rates  on  grain  and  feed  in  carloads,  minimum  weight 
of  24,000  pounds  as  follows:  to  Humphrey  or  Norfolk,  and  all 
stations  west  thereof,  to  and  including  Johnstown  and  Yerdigrei 
2^ebraska : 

From  all  stations  on  the  Chicago  &  Northwestern 
Bailway  System  in  Illinois,        .        .        20  eta. 

From  all  stations  on  the  Chicago  &  Northwestern 
Eailway  System  in  Iowa,     ...     15  eta. 

From  Sioux  City  and  Council  Bluffs,  Iowa,  Omaha 
and  South  Omaha,  Neb.,  and  intermediate  sta- 
tions,          10  cts. 

Said  tariff  to  tapire  March  81,  1895. 

2.  That  in  the  crop  year  of  1894  there  was  at  Humphrey  and 
Norfolk,  and  points  west  thereof  in  Nebraska,  along  the  line  of 
said  Fremont,  Elkhorn,  &  Missouri  Valley  Kailroad,  such  a  failure 
of  crops  that  the  people  of  that  locality  were  in  a  measure  desti- 
tute, and  without  the  necessary  food  for  themselves  and  their 
domestic  animals. 

In  view  of  the  above-ascertained  facts  the  petitioners  should 
be  authorized  to  charge  less  for  the  longer  distance  to  Humphi-ey 
or  Norfolk,  and  places  above-described  west  thereof,  than  they 
may  charge  for  shorter  distances,  to  the  extent  and  in  the  manner 
provided  for  in  their  said  tariff  taking  effect  February  11th,  1895, 
and  it  will  be  so  ordered. 


I 
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THE  TRUCK  FAEMERS'  ASSOCIATION  OF  CHARLES- 
TOX  AND  VICINITY  F.  THE  NORTHEASTERN 
RAILROAD  COMPANY  OF  SOUTH  CAROLINA, 
THE  "WILMINGTON,  COLUMBIA  &  AUGUSTA 
RAILROAD  COMPANY,  THE  WILMINGTON  & 
WELDON  RAILROAD  COMPANY,  THE  PETERS- 
BURG RAILROAD  COMPANY,  THE  RICHMOND 
&  PETERSBURG  RAILROAD  COMPANY,  THE 
RICHMOND,  FREDERICKSBURG  &  POTOMAC 
RAILROAD  COMPANY,  THE  WASHINGTON 
SOUTHERN  RAILROAD  COMPANY,  THE  BALTI- 
MORE &  POTOMAC  RAILROAD  COMPANY,  AND 
THE  PENNSYLVANIA  RAILROAD  COMPANY, 
CONSTITUTING  THE  ATLANTIC  COAST  DE- 
SPATCH LINE,  AND  THE  SOUTH  ATLANTIC 
COAST  DESPATCH  LINE,  AND  THE  SOUTH  CAR- 
OLINA RAILWAY  COMPANY,  AND  D.  H.  CHAM- 
BERLAIN, RECEIVER  THEREOF,  AND  THE  RICH- 
MOND &  DANVILLE  RAILROAD  COMPANY,  AND 
F.  W.  HUIDECOPER  AND  REUBEN  FOSTER, 
RECEIVERS  THEREOF. 


Decision  Filed  6th  day  of  AprU,  1895. 


Where  on  shipments  of  strawberries  and  vegetables  from  Charleston,  des 
tioed  for  New  Yorlc,  delivery  is  made  by  the  roads  at  the  terminus  of  th« 
rail  line  in  Jersey  City,  in  computing  the  total  cost  of  transportation  to 
Kew  York,  the  expense  of  carriage  over  from  Jersey  City  is  to  be  added  to 
the  rate  charged  to  that  point. 

In  case  of  a  change  of  delivery  of  such  shipments  from  New  York  to  Jer- 
sey City,  and  the  maintenance  after  the  change  of  the  same  rates  to  the 
latter  as  had  been  In  force  to  the  former  city  for  a  series  of  years  preceding 
the  change,  the  carriers  are  charging  for  a  last  aervioe  the  compensation 
which  they  had  presumably  deemed  adequate  (or  a  graatvr,  and  the  rates 
us  applied  to  Jersey  City  are  prima  fade  aaoeasive. 
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8.  Where  a  carrier  pays  mileage  for  a  car  which  it  employs  in  the  seryice  of 
shippers,  it  is  the  carrier,  and  not  the  party  or  company  from  whom  th« 
car  is  rented,  who  furnishes  the  car  to  the  shipper,  and  in  such  case  there 
is  no  privity  of  contract  between  the  car  owner  and  the  shipper. 

4.  It  is  the  duty  of  the  carrier  to  furnish  an  adequate  and  suitable  car  equip- 
ment for  all  the  business  it  undertakes,  and  also  whatever  is  eueniial  to 
the  safety  and  preservation  of  the  traffic  in  transit 

6.  When  carriers  undertake  the  transportation  of  perishable  traffic  requiriDj! 
refrigeration  in  transit,  ice  and  the  facilities  for  its  transportation  in  con- 
nection with  that  traffic  are  incidental  to  the  service  of  transportation,  and 
the  chsrge  therefor  is  a  charge  *'  in  eanneoHon  with  "  such  service  within 
the  meaning  of  section  1  of  the  Act  to  Regulate  Commerce,  in  respect  to 
the  reasonableness  of  which  the  carrier  is  subject  to  that  provision  of  thr 
statute. 

ft.  Held,  under  the  evidence  in  this  case,  (1)  that  on  shipments  of  strawberries 
from  Charleston  to  Jersey  City  the  charge  of  2  cents  per  quart  for  refrig- 
eration en  route  is  excessive,  that  the  charge  therefor  should  not  exceed  1| 
cents,  and  that  the  total  charge  per  quart  for  the  service  of  transportation 
on  such  shipments  and  necessary  services  *'tfi  eonnecUon  therewith,"  in 
eluding  refrigeration,  should  not  be  in  excess  of  6  cents  per  quart ;  (8)  thui 
1.4  cents  per  package  should  be  deducted  from  the  rate  on  vegetablfs 
shipped  in  standard  barrels  or  barrel  crates  from  Charleston  to  Jersey  City 
in  cases  where  the  delivery  of  such  vegetables  has  been  changed  from  New 
York  to  Jersey  City  without  a  change  in  rates;  and  (8)  that  the  rate  on 
cabbages  shipped  in  standard  barrels  or  barrel  crates  from  Charleston  to 
Jersey  City  or  New  York  should  not  exceed  f  of  the  rate  on  potatoes  so 
shipped. 

Gotham  dk  Legare  and  Asher  D.  Cohen^  for  complamant. 

Ba/rron  <6  Jfitzsim/mans  and  A.  T.  Smythe^  for  the  Atlantic 
Coast  Despatch  line. 

Smyths  ds  Lee^  for  the  Bichmond,  Fredericksburg  &  Potomac 
Railroad  Company, 

BroAJoley  dk  Barnwell  and  A.  T.  Smythsy  for  D.  H.  Chambe^ 
lain,  Receiver  of  the  South  Carolina  Railway  Company. 

Ja/mea  A.  Logam,^  for  the  Pennsylvania  Railroad  Company, 


KEPOBT  Aim  OPINION  OF  THB  OOMMISSION. 

Cle^ients,  Coiamissioner: 

This  case  involves  the  rates  on  strawberries  and  vegetablfls 
shipped  over  the  lines  of  defendants  from  Charleston,  South 
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Carolina,  to  Baltimore,  Philadelphia,  New  York,  and  other  north- 
eastern markets.  There  are  two  complaints,  both  informal ;  one 
presented  by  the  Committee  on  Transportation  of  the  Truck 
Farmers'  Association  of  Charleston  and  vicinity,  and  the  other, 
of  the  same  import,  by  the  Railroad  Commissioners  of  South 
Carolina  on  behalf  of  said  association.  They  charge,  in  substance, 
that  the  rates  complained  of  are  "  exorbitant,"  particularly  those 
on  strawberries,  and  it  is  alleged  that  in  consequence  of  the  high 
rates  on  strawberries  only  a  part  of  the  early  crop  can  be  mar- 
keted. Attention  is  also  called  to  an  alleged  undue  disparity  be- 
tween the  rates  on  strawberries  and  those  on  potatoes  and  cabbage 
shipped  in  bulk. 

The  transportation  for  which  the  rates  in  question  are 
charged  is  over  what  is  known  as  the  "Atlantic  Coast  De- 
spatch Line"  from  Charleston  to  Baltimore,  Philadelphia,  and 
New  York,  and  also  for  a  part  of  the  haul,  to  wit,  from  Charles- 
ton to  Alexandria,  Virginia,  a  point  on  that  line,  over  the 
roads  of  the  South  Carolina  Railway  and  the  Richmond  & 
Danville  Railroad  (now  a  part  of  the  "  Southern  Railway  Com- 
pany" system).  The  latter  two  roads  and  those  constituting 
that  part  of  the  "  Atlantic  Coast  Despatch  Line  "  from  Charles- 
ton to  Quantico,  Virginia,  to  wit,  the  Northeastern  Railroad 
Company  of  South  Carolina,  the  Wilmington,  Columbia  & 
Augusta  Railroad  Company,  the  Wilmington  &  Weldon  Rail- 
road Company,  the  Petersburg  Railroad  Company,  the  Rich- 
mond &  Petersburg  Railroad  Company,  and  the  Richmond, 
Fredericksburg,  &  Potomac  Railroad  Company,  all  make  the 
same  answer.  They  deny  (in  the  language  of  their  answer) 
that  the  "  rates  and  charges  for  the  transportation  of  vege- 
tables and  strawberries  from  Charleston  to  New  York  and 
other  northeastern  points  are  either  unreasonable,  unjust,  dis- 
criminating, or  unduly  prejudicial,"  and  aver  "  that  the  same 
are  fair,  just,  and  reasonable  rates  for  transportation  of  the 
property  under  the  circumstances  and  in  the  manner  in  which 
BQch  service  is  rendered ;  that  the  service  so  demanded  and 
rendered  is  a  special  service;  that  the  freight  required  to  be 
transported  is  perishable  in  its  nature,  requiring  quick  move- 
ment, prompt  delivery  at  destination,  in  many  cases  the  special 
fitting  up  of  cars,  withdrawing  them  from  other  service,  and 
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their  return  empty  on  fast  time, — all  involvincr  greater  expense 
to  the  defendants,  and  warranting  higher  rates  than  would  be 
charged  for  the  carriage  of  ordinary  freight  under  ordinary 
circumstances." 

From  Quantico  and  Alexandria  on   to  Baltimore,  Philadel- 
phia, and  New  York  the  haul  is  continued  over  the  roads  of 
the  Pennsylvania    Railroad    System,  to  wit,  the  Washington 
Southern    from   Quantico  to  Alexandria  or  Washington;   the 
Baltimore  &   Potomac    from  Washington  to  Baltimore ;    the 
Philadelphia,   Wilmington    &    Baltimore    from    Baltimore    to 
Philadelphia,   and  the  Pennsylvania  Railroad    from   Philadel- 
phia to  Jersey   City  or  New  York.     These  companies,   with 
the  exception  of  the  Philadelphia,  Wilmington   &  Baltimore 
(which  does  not  appear  to  have  been  made  a  party  defendant), 
file  a  joint  answer,  in  which,  after  setting  forth  the  portions  of 
the  through  line  operated  by  each  of  them,  they  disclaim  re- 
sponsibility for  the  through  rate,  and  deny  that  "the  propor- 
tions of  said  rate  received  by  them  respectively  are  unreason- 
able, unjust,  discriminating,  and  unduly  prejudicial,  as  alleged 
in    the    complaint."     They    further    aver,    in    substance,   that 
strawberries  and  vegetables  require  a  special  service  at  extra 
expense,  and  that  the  transportation  of  such  traffic  over  their 
portion  of  the  line  is  attended  with  many  and  unusual  incon- 
veniences   and    difficulties,   namely,  at    the    bridge    over    the 
Potomac  and  in  the  occupied  streets  of  Washington,  and  at 
Baltimore,   Philadelphia,   Trenton,   Jersey  City,  and    over  the 
ferry  to  New  York ;  and  with  reference  to  the  charge  of  h^her 
rates  on  strawberries,  they  say  that  "the  same  is  justified  by 
the  following,  among  other  reasons:  (a)   the  greater  value  per 
pound  and  quantity  of  strawberries;   (b)    the  extremely  per- 
ishable character  of    strawberries,   entailing    frequent  liability 
on  the  railroad  companies  for  loss  occasioned  by  unavoidable 
delays  incident    to  the  railroad  situation  and  other  unavoid- 
able causes ;  (c)    the  loss  where  the  owner  or  consignee,  aware 
of  the  decay  even  where  the  movement  has  been  usual,  neglects 
to  claim  the  berries  at  the  point  of  delivery  and  the  carrier  is 
compelled    to    sell    the    same,   sometimes  realizing    thereon  a 
much  less  sum  than  the  cost  of  movement ;  (d)  the  absence  of 
a  ciirload  rate  and  the  prompt  forwarding  of  shipments  without 
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regard  to  quantity,  bo  that,  in  many  instances,  the  respondentB  are 
compelled  to  move  care  containing  bat  a  portioa  of  a  load,  in 
fiome  instances  not  more  than  one  sixth  of  the  capacity  of  the 


Faotb. 

1.  The  defendants  are  common  carriers  engaged  in  the  trans- 
portatioD  of  strawberries  and  vegetables  from  Charleston  to  the 
northeast,  over  through  lines  as  hereinbefore  set  forth,  and  nn  Jur 
joint  through  rates.  Those  rates  at  the  date  of  the  complaint, 
Febmary  22,  1893,  were  as  follows  to  Washington,  Baltimore, 
Philadelphia,  and  New  York : 
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.  Strawberries  Id   small  refrigerators  loaded    in    cara 

Ola. 

176 
54 

SO 

80 

30 

90 
100 
ISS 

CW. 

88 

176 

55 

61 
61 

SI 
61 

100 

Cip. 

.  Slrawberriea  in  refriKeralor  cars— cara  to  be  furnished 
bv  sl.ipper,  aod  Icliig,  etc..  at  sliippers'  expense,  per 

.   PotstocB.calibnge.nppleB.ODioQS,  turnips,  per iftiTidorii 

61 

WKelaWes,   N.   O.    8..   bcBna,   peas,  cucumbers, 

per 

The  foregoing  rates  on  strawberries  appear  from  tariffs  on  file 
ill  this  office  to  have  been  in  effect  as  far  back  as  April  5,  18S9. 
iind  the  evidence  tends  to  show  that  they  were  in  existence  many 
vcars  prior  to  that  date. 

It  will  be  observed  that  ratee  are  given  above  to  New  York 
but  none  to  Jersey  City. 
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By  circular  No.  3567  of  the  "Atlantic  Coast  Despatch"  line, 
dated  April  11  and  effective  April  17,  1893,  the  delivery  of 
traffic  claesitied  as  "  highly  perishable" — namely,  strawberries  sod 
all  named  in  the  above  table  except  cabbage,  kale,  spinach,  and 
potatoes,  shipped  in  packages — was  changed  from  New  York  to 
Jersey  City,  without  any  change  in  rates.  The  ratee,  however, 
on  strawberries  in  ref  Hf^erator  cars  and  asparagns  in  crates  were 
reduced  March  1,  1891.  The  table  below  gives  the  existing 
ratee: 
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furnished  b;  fihlpper,  uid  iclog,  etc.,  it  atalp- 

4.  PoUtMS.  cabbage,  spplei,  oniony  turnips  ptr 

5    Squtwh  OT  cymbllnga,  eggplant,  par  itaudard 

S.  TegetablM.  N.  0.  B.,  beans,  peu,  cucnmben, 

7.  Vegeuble8,N.0.S..krie.andBpin«h,j>«rSN. 

asi 

0  PoUtow  and  cabbage.       z  Kale  and  sptnaoh  <aif. 


There  appears  to  be  no  carload  rate  on  any  of  diii  tnfflo  ex- 
cept potatoes  and  cabbage  shipped  "  in  bulk."  The  wcdghtB  of 
the  different  packages  are  estimated  as  follows : 

32-qt  crate  of  strawberries  in  refrigerator  cars 60  Ibh 

Potatoes,  apples,  onions,  per  barrel 1 

Cabbage,  ^>»r  barrel  vr  barrel  crate >   180   " 

Squash,  cymbling,  and  eggplant,  j»r  ^orrdl J 
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Vegetables,  N.  O.  S.,  beana,  and  peaa,  jw  bushel  box...     60  Ibe. 

GncuaiberB,  per  bushel  box 75  " 

Veeetables,  N.  0.  S.,  ^»C7- Jarrrf 150  " 

Kale  and  spinach,  per  barrel 60  " 

Aeparagus,  per  cr..ite  of  24  bunches 65  " 

AsparagQs,  per  urate  of  35  bunches 96  " 

On  the  basis  of  these  weights  the  current  rates  per  100  U)S. 
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SSS 
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110 
180 

125 
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%.  SiniwberriM  Id  refrl'gerator  cars— cmb  to  be' 
runiuhed    by  siiipptr.    and   icing,    etc.,   at 

8.  Potaioes  and  cablmife  \a  bulk  (released),  miui- 

4.  Potatoes,  cabbn^e,    apples,    oaioos,    turnips, 

38(o 

3.  SqiiFiali   or  cjmbliDgB,  eggplant,  in  gtandard 

6.  Beans  and  peas,  in  JiMAriSo* 

o  Potatoes  and  cabbage.        z  Kale  aod  spinach. 


2,  Prior  to  April  17,  1893,  and  at  the  time  the  complaints 
in  this  ease  were  filed,  the  place  of  delivery  of  strawberries 
and  other  traffic  from  the  South  classified  as  "  highly  perish- 
able "  had  been  in  New  York,  and  the  Pennsylvania  road  had 
transported  the  cars  containing  this  traffic  from  Jersey  City 
over  to  New  York  on  floats.  While  delivery  was  so  made  in 
New  York,  the  through  rate  covered  this  carriage  of  the  cars 
from  Jersey  City  to  New  York,  but  the  change  in  delivery  was 
accompanied  by   no  change  in  the  rate.      Neither   the  cost  to 
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the  Pennsylvania  road  of  this  service  of  transportation  on 
floats  from  Jersey  City  to  New  York,  nor  the  amoant  it  was 
allowed  on  this  account  out  of  the  through  rate,  is  given. 
Whatever  that  cost  was,  it  was  saved  to  the  road  by  the  change 
in  the  place  of  delivery.  About  a  year  prior  to  the  change, 
the  Pennsylvania  r(u;d  had  established  a  ferry  of  its  own  from 
Bay  street,  Jersey  City,  four  blocks  above  its  Jersey  City 
depot,  to  13th  street.  New  York.  This  ferry,  it  is  stated,  was 
being  run  at  a  loss.  Delivery  at  Jersey  City  would  increase 
the  business  of  the  ferry,  as  the  New  York  jobber  or  con- 
signee to  whom  delivery  was  made  there  would  send  his  cart, 
wagon,  or  truck,  empty,  over  the  ferry  and  have  it  returned 
loaded,  paying  ferriage  both  ways.  The  Pennsylvania  road, 
the  owner  of  the  ferry,  receives  this  ferriage  in  addition  to 
itp  proportion  of  the  through  rate.  The  extent  of  the  loss 
alloged  to  have  resulted  from  the  operation  of  the  ferry  prior 
to  the  change  of  delivery  does  not  appear,  and  we  are  not  ad- 
vised whether  or  not  it  continued  after  the  new  arrangement 
went  fully  into  effect.  The  witness  for  the  road,  who  testified 
to  this  loss  and  who  was  its  general  freight  agent  at  New  York 
(having  charge  there  of  the  freight  business,  terminals,  and  sta- 
tions), refused  to  say  that  it  was  or  had  been  equal  to  the  cost  of 
"  floating  "  the  cars  over  from  Jersey  City.  Unless  the  net  loss 
by  operation  of  the  ferry  continued  after  the  change  in  delivery 
to  at  least  equal  the  cost  of  the  ^^  floating,"  or  the  amount 
allowed  the  road  out  of  the  through  rate  for  that  service,  it  would 
seem  that  the  road  would  be  the  gainer  by  the  change  in  delivery* 
It  appears  probable  that  the  ultimate  result  in  this  particular, 
after  the  change  had  increased  the  business  of  the  ferry,  would  be 
to  the  advantage  of  the  road. 

The  establishment  of  a  different  place  of  delivery,  it  appears 
from  the  evidence  on  the  part  of  the  road,  was  necessary 
because,  on  account  of  the  increase  from  year  to  year  in  the 
volume  of  the  traffic,  the  business  could  no  longer  be  handled 
on  the  New  York  side.  The  place  of  delivery  for  two  years 
prior  to  the  chancre  had  been  Pier  29,  New  York.  The  space 
there  was  found  to  be  inadequate  for  the  increasing  business 
and  no  more  could  be  had.  The  road  owned  land  in  Jersey 
City  and  could  get  more,  and,  it  is  stated,  for  the  pnrpose  of 
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developing  this  property  and  affording  necessary  facilities  to 
receivers  of  the  traffic  and  for  handling  the  basiness,  that 
locality  was  selected.  Potatoes,  cabbages,  and  kale,  in  packages, 
and  watermelons  (classed  as  ^^  ordinary  perishable"),  were  still 
delivered  at  Pier  29,  it  being  thought  tliat  there  would  be 
room  there  sufficient  for  the  handling  of  that  traffic  and  the 
general  business  of  the  road  after  the  delivery  of  the  "highly 
perishable"  had  been  transferred  to  the  Jersey  side.  It  is 
claimed  on  the  part  of  the  road,  not  only  that  the  change  in 
the  place  of  delivery  of  this  traffic  is  justified  on  the  ground  of 
necessity  J  but  also  that  it  is  beneficial  to  the.  traffic  itself  (or  to 
th3  shippers,  receivers,  retailers,  and  consumers  thereof),  in 
tliat  it  can  be  more  conveniently,  expeditiously,  and  econom- 
ically brought  to  market  in  New  York  from  Jersey  City  than 
from  Pier  29.  This  pier  is  located  as  far  down  the  city  as 
Canal  street  and  it  is  testified  that  about  90  per  cent  of  the 
vegetable  titiffic  is  consumed  above  that  street  The  New 
York  terminus  of  the  new  ferry  (on  13th  street)  is  from  a  mile 
and  a  quarter  to  a  mile  and  a  half  above  Pier  29,  and  it  is 
estimated  that  75  per  cent  of  the  traffic  is  consumed  above 
tliat  terminus.  It  is  claimed  that  when  it  reaches  that  point, 
the  traffic  is  nearer  the  bulk  of  consumers  and  also  the  retail 
grocery  stores  and  the  warehouses  of  the  jobbers,  than  at  Pier 
29,  and  that,  at  the  Jersey  City  delivery,  it  will  be  more 
accessible  to  receivers  and  capable  of  much  more  speedy 
removal  than  at  Pier  29  because  of  the  crowded  condition  of 
the  latter  and  the  streets  in  its  vicinity.  The  reason  given  for 
delivering  "highly  perishable"  traffic  in  Jersey  City  and 
continuing  the  delivery  of  potatoes  (in  packages)  and  other 
"  ordinary  perishable "  traffic  in  New  York,  is  that  the  former 
requires  prompter  handling  and  removal  to  market  than  the 
latter.  There  are,  also,  two  other  ferries  from  the  Pennsylvania 
road  depot  in  Jersey  City,  running,  respectively,  to  Desbrosses 
and  Cortlandt  streets,  New  York,  and  it  is  stated  that  the 
road  proposes,  when  its  facilities  at  the  Jersey  City  delivery 
are  sufficiently  advanced,  to  transport  traffic  over  those  ferries 
for  the  accommodation  of  the  "  down  town  "  trade.  The  Jersey 
City  delivery  is  much  more  capacious  than  at  Pier  29  and 
facilities    there  for  handling  and   delivering  the  traffic  on  a 
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large  scale  and  of  an  expensive  character  are,  it  ib  said;  to  be 
provided. 

On  the  other  hand,  the  shippers  and  dealers  take  a  different 
view  of  this  change  of  delivery  and  complain  of  it  on  the  gronnd 
that  it  will  involve  both  additional  expense  and  greater  delay  in 
getting  the  traffic  to  market.  The  ferriage  and  cartage,  going  and 
returning,  will  be  at  shipper's  expense. 

The  ferriage  charges  are  given  by  a  witness  for  the  defendants 
as  follows : 

One  single  horse  truck  (going)  without  load,  15  cts. 

One  single  horse  truck  (returning)  loaded,  25  harrehj  25  cts. 

Hound  tnpj  40  ct8. 

One  two  horse  truck  (going)  without  load,  25  cts. 

One  two  horse  truck  (returning)  with  load,  50  hdbrrdSy  38  cU. 

Round  trip^  63  eta, 

A  witness  for  the  complainants  (a  dealer  in  potatoes) 
testifies  that  the  "  lines "  (presumably  truck  or  dray  lines) 
^^  charge  10  cts.  a  barrel  and  5  cts.  a  package  and  pay  their 
own  ferriage."  It  appears  from  cei*tain  bills  or  acconntB  of 
sales  of  strawberries  introduced  in  evidence  that  the  drayage 
from  Pier  29,  the  old  place  of  delivery ^  was  10  cts.  per  crate  of 
32  quarts.  From  this  data  it  is  impossible  to  estimate  what 
the  cost  of  ferriage  or  drayage  from  the  Jersey  City  deUvery 
will  amount  to  per  quart  or  100  lbs.  or  any  given  quantity  of 
berries  or  other  traffic  shipped  in  crates. 

Berries  deteriorate  rapidly  after  being  removed  from  the 
ice,  and  delay  in  getting  them  from  the  car  to  the  market 
results  in  greatly  diminishing  their  market  value.  It  is  testified 
on  behalf  of  the  shippers  that  it  will  require  more  time  to 
i-each  the  market  from  Jersey  City  than  from  the  New  York 
delivery,  that  the  market  in  New  York  was  practically  at  the 
docks  or  place  of  delivery,  but  that  this  will  not  be  the  case 
as  to  the  Jersey  City  delivery,  and  that  if  the  goods  were 
disposed  of  there  they  would  bring  less  than  when  delivered  on 
the  2s  ew  York  side. 

Of  the  articles  named  in  the  tables  of  rates  heretofore  given, 
strawberries,  asparagus,  potatoes,  and  cabbage  in  bulk,  apples 
and  onions  and  turnips  in  barrels,  squash  or  cymbling  and  egg- 
plant in  barrels,  and  vegetables,  N.  O.  S., — beans  and  peas  and 
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cncnmbers  in  standard  bushel  box,  are  delivered  at  Jersey  City, 
and  the  same  rate  is  charged  on  all  of  them  as  was  charged  when 
they  were  delivered  in  New  York,  with  the  exception  of  straw- 
l)errie8  and  asparagus,  as  hereinbefore  shown.  Potatoes  and  cab- 
bage in  standard  l)arrel  or  barrel  crate,  and  kale  and  spinach  in 
barrels,  are  the  only  articles  named  in  those  tables  which  are  still 
delivered  in  New  York. 

3.  Early  in  the  season  shipments  of  strawberries  are  by 
express;  some  shipments  are  also  made  in  small  refrigerators 
or  refrigerator  chests,  "loaded  in  cars;"  but  the  bulk  of  the 
strawberry  shipments  from  Charleston  are  in  refrigerator  cars 
in  crates  of  32  quarts.  The  icing  is  at  the  shipper's  expense, 
and  the  roads  collect  from  him  on  this  account  2  cents  per 
quart  of  strawberries,  which  is  paid  by  tliem  to  the  refrigerator 
company  which  furnishes  the  cars.  The  ice  in  the  refrigerator 
cars  has  to  be  replenished  from  time  to  time  as  it  melts.  For 
this  purpose  the  cars  are  stopped  at  suitable  places.  At  these 
]X)int8  the  ice  is  furnished  and  placed  in  the  car  by  contractors 
with  the  refrigerator  company.  It  does  not  appear  that  the 
refrigerator  company  rendered  any  further  service.  The  cost 
of  ice  is  given  in  the  complaint  at  $5.00  per  ton,  and  at  the 
hearing  it  was  stated  that  it  was  advertised  in  Charleston  at 
$3.00  per  ton.  The  testimony  on  the  part  of  the  roads  is  that 
seven  tons  is  required  on  an  average  load  of  strawberries  from 
Oharleston  to  New  York.  The  average  carload,  as  will  be  here- 
nfter  seen,  is  about  9,000  lbs.  or  5,760  quarts.  Seven  tons  at 
$5.00  per  ton  would  be,  on  a  carload  of  9,000  lbs.  or  5,760  quarts, 
6.07  mills  per  quart. 

The  rate  of  $1.76,  in  force  when  the  complaint  was  made, 
on  a  32-quart  crate  shipped  in  a  refrigerator  car,  was  5^  cts. 
per  quart,  and  this  added  to  the  2  cts.  paid  the  refrigerator 
company,  amounted  to  7^  cts.  per  quart  and  to  $2.40  per 
Pirate  of  32  quarts.  As  these  crates  weigh  50  pounds,  the 
charge  to  the  shipper  per  hundred  pounds  (64  quarts)  was 
$4.80.  Of  this,  $3.52  went  to  the  carrier  and  $1.28  (2  cts. 
per  quart)  was  paid  by  the  carrier  to  the  refrigerator  company. 
Under  the  present  reduced  rate  of  $1.44  per  crate  of  32 
quarts,  which  became  effective  March  1,  1894,  the  rate  per 
^juart  is  4|^  cts.  and,  if  the  amount  paid  the  refrigerator 
20 
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coiiipaiiy  is  still  2  cts.  per  quart,  the  total  charge  to  the  shipper  is 
6i  cts.  per  quart,  $2.08  per  crate  of  32  quarts  and  $4.16  per  hun- 
dred pounds.  Of  the  last  amount,  $2.88  goes  to  the  road  and 
$1.28  to  the  refrigerator  company.  The  present  rate  is  less  than 
he  rate  in  force  when  the  complaint  was  filed  by  32  cts.  per  crat« 
and  64  cts.  per  hundred  pounds. 

The  reduction  in  the  rate  on  asparagus  in  crates  of  24  bunches 
is  about  23  cts.  per  hundred  pounds  and  in  crates  of  36  bunches 
about  15  cts.  per  hundred  pounds. 

4.  The  testimony  as  to  the  weight  of  the  average  carload  of 
strawberries  from  Charleston  to  New  York  is  conflicting.  One 
statement  put  in  evidence  by  the  defendants  shows  an  average 
of  7,500  pounds,  and  another,  also  introduced  on  behalf  of  the 
defendants,  an  average  of  12,747  pounds.  On  the  whole,  a 
fair  estimate  seems  to  be  9,000  pounds,  and  this  is  the  basis 
of  the  calculations  made  at  the  hearing,  and  set  forth  in  the 
record  of  the  testimony.  A  carload  of  9,000  pounds  at  the 
rate  of  §1.76  per  crate  of  32  quarts,  or  $3.52  per  100  pounds, 
in  force  when  this  proceeding  was  instituted,  would  yield  an 
aggregate  rate  of  $316.80.  A  carload  of  that  weight  would 
contain  180  crates  of  32  quarts,  weighing  50  pounds  per  cnte, 
or  5,760  quarts.  At  2  cts.  per  quart,  the  charge  for  ice  ur 
refrigeration  would  amount  to  $115.20,  which,  added  to  the 
above  aggregate  rate,  gives  $432  as  the  total  paid  by  the 
shipper  on  such  a  carload  for  transportation  and  refrigeration. 
Under  the  existing  rate  of  $1.44  per  crate  of  32  quarts,  or  $2.88 
per  100  pounds,  the  aggregate  rate  on  a  carload  of  9,000  ponnde 
would  be  $259.20,  which,  added  to  the  charge  for  refrigeration, 
$115.20,  amounts  to  $374.40. 

The  evidence  is  silent  as  to  whether  the  rate  on  etrawberriee 
in  32-qnart  crates  shipped  in  refrigerator  cars  covers  the 
weight  of  the  crate  or  package,  but  as  this  is  the  general  role 
as  to  i)ackages,  the  presumption  is  that  it  does.  This  being 
so,  the  cost  of  transportation  to  the  shipper  on  the  actual 
amount  of  strawberries  shipped  is  greater  than  is  shown  by 
the  rate;  how  much  greater,  in  the  absence  of  proof  of  the 
weight  of  the  crate,  cannot  be  determined.  In  addition  to 
the  amounts  paid  the  carrier  for  rate  charges  and  icing,  tlie 
shi])per  has  to  pay  commissions  on  sales  of  from  5  to  10  per 
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cent,  and  cartage,  and  also,  since  the  change  of  delivery  in 
April,  1893,  ferriage  from  Jersey  City  to  New  York. 

5.  The  season  for  shipping  strawberries  from  Charleston 
begins  about  or  soon  after  the  first  of  April  and  is  over  before 
the  end  of  May,  the  shipments  being  heaviest  from  the  middle 
of  April  to  the  middle  of  May.  During  the  first  part  of  the 
season,  the  Charleston  shipper  meets  competition  in  the  New 
York  market  from  points  further  south  in  Florida,  and  in  the 
latter  part  from  Norfolk  and  other  points  north  of  Charleston. 
The  prices  realized  are  highest  early  in  the  season,  but  later, 
when  competition  is  met  with  berries  from  localities  to  the 
North,  prices  decline  and  soon  reach  a  figure  too  low  for 
profitable  shipment.  There  were  introduced  in  evidence  on 
part  of  the  defendants  the  daily  numbers  of  "The  Producers* 
Price  Current"  of  New  York,  for  the  months  of  May  and 
June,  1892.  In  these  the  quotations  from  April  1  to  23  are 
of  prices  of  strawberries  shipped  by  express.  The  quotations 
on  shipments  in  refrigerator  cars  begin  April  22  and  end  May 
26.  The  highest  price  quoted  during  that  period  was  40  cts. 
per  quart,  April  22  and  23,  and  after  that  the  highest  was  30 
cts.,  April  29  and  30.  In  May  the  prices  declined  materially, 
the  highest  during  that  month  being  25  cts.  The  lowest 
price,  7  cts.  per  quart,  was  reached  May  16;  after  that,  prices 
were  very  low  and  quotations  (and  presumably  shipments) 
ceased  May  26.  The  average  of  the  quotations  for  the  season 
on  shipments  in  refrigerator  cars  appears  to  be  about  19  cts. 
These  quotations  are,  doubtless,  based  on  some  standard 
of  quality  or  condition,  and  the  prices  actually  realized  by 
the  shipper  must  vary  according  to  the  condition  of  the 
berries  at  the  time  of  sale,  and  in  many  instances  be  less  than 
the  amount  indicated  by  the  prices  quoted.  The  evidence 
does  not  furnish  any  reliable  data  as  to  the  actual  average 
price  realized  by  the  shipper  throughout  the  season. 

At  the  average  quoted  price  of  19  cts.  per  quart,  a  carload 
of  9,000  pounds,  or  5,760  quarts,  would  bring  $1,094.40.  On 
such  a  carload,  as  heretofore  shown,  the  sum  of  the  aggregate 
freight  charge  under  the  old  rate  and  of  the  charge  for 
refrigeration  was  $432  and  under  the  new  rate  it  is  $374.40. 
Subtracting  these  sums  from  $1,094.40,  the  gross  proceeds   of 
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Bale,  there  is  left  in  the  former  ease  $662.40,  and  in  the  latter 
$720.  To  arrive  at  the  net  profit  of  the  shipper  or  pro- 
ducer, there  must  be  made  the  further  deductions  of  commis- 
sions on  sales,  which,  at  8  per  cent,  amount  to  $87.55, 
ferriage  from  Jersey  City  to  New  York,  cartage,  the  interest 
on  investment,  the  cost  of  production  or  raising  and  of 
gathering,  preparation  for  transportation,  and  delivery  to 
carrier.  As  before  stated,  there  is  no  evidence  from  which 
the  cost  of  ferriage  or  cartage  per  quart  or  any  given  quantity 
of  berries  can  be  ascertained.  There  is  also  no  satisfactorj 
evidence  as  to  the  cost  of  production  and  interest  on  invest- 
ment, and  none  whatever  as  to  that  of  gathering,  preparation 
for  transportation,  and  delivery  to  the  carrier.  A  witness 
engaged  in  the  business  near  Charleston  testifies  that  one 
season  the  cost  to  him  of  raising,  up  to  the  time  the  crop  was 
ready  for  harvesting  and  exclusive  of  picking,  boxing,  and 
cartage  or  delivery  to  carrier,  was  $150.23  per  acre;  that  he 
shipped  1,821  quarts  per  acre,  and  that  the  cost  per  quart  of 
raising  was  from  7^  to  8  cts.  7^  cents  per  quart  on  a 
carload  or  9,000  lbs.,  or  5,760  quarts  is  $4S2.  As  1,821 
quarts  at  7^  or  8  cents  a  quart  amount  to  about  $150.23. 
the  cost  of  raising  an  acre  of  strawberries  is  in  this  estimate 
placed  on  the  strawberries  shipped.  The  evidence  is  that 
shipments  stop  in  the  latter  part  of  May,  before  the  crop  is 
exhausted,  and  about  25  per  cent,  or  a  greater  proportion  of 
the  crop,  is  not  shipped  North.  Of  this  a  large  amount  rots 
in  the  fields,  and  an  inconsiderable  portion  is  sold  in  Charles- 
ton at  a  very  low  price.  The  cost  of  raising,  it  is  also  stated, 
varies  with  tlie  seasons.  While  this  cost  cannot  be  definitely 
stated  from  the  testimony,  it  is  evident  that  it  is  large,  and 
when  taken  in  connection  with  the  other  items  of  expense, — 
rate  and  refrigeration  charges,  commissions,  ferriage,  cartage, 
and  the  cost  of  picking,  boxing,  and  delivery  to  the  carrier, — 
and  leaving  out  of  the  account  the  interest  on  investment^ 
there  is  not  left  a  large  margin  of  profit  to  the  shipper  or 
producer.  The  evidence  is,  however,  that  tlie  result  as  to 
those  engaged  in  the  business  around  Charleston  has  been 
that,  on  the  whole,  taking  good  years  with  bad,  they  have 
managed  to  make  ^^a  living  and  some  more."    The  testimony 
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to  this  effect  related  to  the  business  prior  to  the  change  of  the 
delivery  from  New  York  to  Jersey  City,  and  prior  to  the  redac- 
tion, which  became  effective  March  1, 1894,  in  the  rates  on  straw- 
berries and  asparagus. 

6.  The  strawberry  and  vegetable  traffic  comes  to  the  roads 
at  a  time  when  business  in  other  traffic  is  dull.  While,  as 
before  stated,  the  season  for  shipping  strawberries  from 
Charleston  to  New  York  begins  in  April  and  ends  in  the  latter 
part  of  May,  before  all  the  crop  is  disposed  of,  other  vegetables 
are  shipped  from  April  to  July.  The  entire  crop  of  no 
vegetable,  however,  is  shipped.  This,  in  the  case  of  both 
strawberries  and  other  vegetables,  cannot  be  attributed  solely 
to  freight  rates  and  other  charges,  but  is  due  mainly  to  com- 
petition in  the  latter  part  of  the  season  from  points  north 
of  Charleston,  pao'ticvla/rly  Norfolk.  "When  the  shipping 
season  begins  at  Norfolk,  that  city  has  the  advantage  of 
Charleston  because  it  is  much  nearer  the  market,  and  ship- 
ments of  berries  and  other  "highly  perishable"  produce  are 
made  by  water.  For  this  reason,  Norfolk  has  rates  less  in 
proportion  to  distance  than  those  from  Charleston.  There 
does  not  appear  to  be  any  appreciable  water  competition  in 
the  transportation  of  strawberries  from  Charleston  to  New 
York,  the  distance  and  consequently  the  time  consumed  in 
that  mode  of  transit  being  too  great.  The  distance  from 
Norfolk  to  New  York  by  the  rail  line  is  345  miles,  while,  as  before 
stated,  it  is  740  miles  from  Charleston  to  New  York  over  the 
line  of  the  Atlantic  Coast  Despatch.  With  the  exception  of 
distance  of  26  miles  from  Norfolk  to  Cape  Charles,  there  is 
railroad  transportation  (Pennsylvania  system)  from  Norfolk 
to  New  York,  and  there  is  water  transportation  by  the  Old 
Dominion  Steamship  Line.  The  water  line  participates  in  the 
berry  and  vegetable  traffic,  and  the  rates  by  rail  and  by  water 
are  said  to  be  the  same.  The  all  rail  class  1  rate  per  100  lbs. 
from  Charleston  to  New  York  is  78  cts.,  and  from  Norfolk  21  cts. 
The  rates  from  Norfolk  on  berries  and  vej^etables  for  the  New 
York  market  were  at  the  time  of  the  complaint  in  this  case  and 
still  are,  as  follows : 
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Hale,  spinach,  and  cabbage  per  barrel 17  eta 

All  other  vegetables  (including  potatoes) per  barrel,  25  " 

**  "  «  "  per  i  bbl.  box,  14  " 

**  «  «  «  per  bus.  box,  11  ** 

Berries,  per  60  qt.  crate 52  " 

w        «    48   "      "     50  " 

w        "    45   "      «  47  " 

«        "    36   "      «     38  " 

«        w    32  «      «     34  " 

<<        «    24  "      "     26  " 

These  rates  covered  delivery  at  New  York  up  to  May  8,  1894^ 
when  the  place  of  delivery  was  changed  to  Jersey  City  without 
any  change  in  the  rates. 

7.  The  distance  from  Callahan,  Florida,  by  rail  to  Charleston 
is  267  miles,  and  to  New  York  via  Charleston  over  the  Atlantic 
Coast  Despatch  Line  (all  rail)  994  miles.  The  rate  on  strawberries 
in  refrigerator  cars  over  this  line  from  Callahan  to  New  York  is 
$1.77  per  32-quart  crate  or  $3.54  per  100  lbs.  Under  this  raie 
the  delivery  is  at  Jersey  City. 

8.  In  the  table  of  rates  from  Norfolk  the  rate  on  cabbage  pei 
barrel  is  17  cts.  and  on  potatoes  per  barrel  is  25  cts.,  the  fonner 
being  about  two  thirds  of  the  latter.  From  the  table  of  rates 
from  Charleston  it  will  be  seen  that  the  rate  on  both  cabbage  and 
potatoes  per  barrel  is  61  cts. 

As  to  risk  and  convenience  of  carriage  there  is  no  material 
diflFerence  between  cabbage  and  potatoes.  Cabbage  occupy  the 
same  space  per  barrel  as  potatoes,  but  weigh  less;  the  weight 
per  barrel  of  the  former  being  given  as  about  150  lbs.  and  of  the 
latter  as  about  200  lbs.  Potatoes  are,  however,  of  much  greater 
value  than  cabbage.  It  appears  from  the  "Producers'  Price 
Current"  introduced  in  evidence,  that  from  May  17  to  May 
31,  1892,  the  average  price  per  barrel  of  potatoes  from 
Charleston,  in  the  New  York  market,  was  fully  twice  as  great  as 
that  of  cabbage. 

9.  Strawberries  and  asparagus  appear  to  be  shipped 
exclusively  in  crates.  Other  vegetables  are  8hipi)ed  in 
standard  barrels,  barrel  crates,  and  standard  bushel  crates 
called  "bushel  boxes."     The  barrel  crate  is  similar  in  size  and 
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freight  to  the  standard  barrel,  and  is  preferred  by  the  shippei 
because  ^^  whatever  is  shipped  in  it  is  a  more  merchantable 
article  on  account  of  ventilation."  The  barrel  and  the  barrel 
crate  have  the  capacity  of  three  bushel  crates.  The  rate  on  the 
harrel  and  the  barrel  crate  are  the  same.  That  rate  from  Charles- 
ton to  New  York  is  61  cts.  The  rate  on  the  bushel  crate  to 
^ew  York  is  33  cents.  Cabbage  and  certain  other  articles  which 
are  shipped  in  barrels  or  barrel  crates  under  the  rate  of  Gl  cts. 
are  also  shipped  in  bushel  boxes  or  crates  under  the  rate  of  33 
cts.  In  such  cases  it  results  that  the  charge  on  three  bushel 
crates  of  cabbages,  etc.,  amounts  to  99  cts.,  whereas  for  the  same 
quantity  shipped  in  a  barrel  or  barrel  crate  the  charge  is  61  cts. 
The  testimony  is  that  three  bushel  boxes  or  crates  occupy  some- 
what more  space  than  the  barrel  or  barrel  crate  and  require 
extra  work  in  handling.  There  is  also  some  evidence  tending 
to  show  that  the  bushel  crate  packages  are,  on  arrival  at  destina* 
tion,  more  convenient  for  the  distribution  of  the  traffic  among 
dealers. 

10.  While  asparagus  and  other  traffic  are  to  a  small  extent 
shipped  in  them,  refrigerator  cars  are  run  expressly  for  straw- 
berries, and  are  returned  by  the  roads  at  the  close  of  the 
strawberry  shipping  season  to  the  refrigerator  companies. 
For  the  shipment  of  vegetables,  in  general,  ventilated  cars 
are  used,  which  cost  per  car  $120  more  than  the  box  cars 
used  for  ordinary  freight.  The  cost  of  the  refrigerator  car 
is  said  to  be  from  $800  to  $1,000.  The  ventilated  cars 
carrv  other  freight  in  connection  with  veoretables,  and  remain 
in  use  by  the  defendants  after  the  close  of  the  vegetable 
season.  All  refrigerator  cars  are  returned  empty,  and  but  a 
small  proportion  of  the  ventilated  cars  return  loaded.  For 
the  refrigerator  cars  the  roads  pay  the  refrigerator  companies 
the  usual  mileage  of  three  fourths  of  a  cent,  both  ways.  The 
distance  from  Charleston  to  New  York  by  the  Atlantic  Coast 
Despatch  line  being  740  miles,  this  mileage  (round  trip)  per 
car  amounts  to  $11.10.  On  the  return  trip  these  cars  do  not 
make  the  fast  time  which  they  make  going.  The  crew  are 
carried  back,  and  there  is  the  wear  and  tear  of  the  track, 
locomotive,  and  cars,  but  these  are  not  so  great  as  when  the 
train  is  loaded,  and  the  amount  of  coal  consumed  is  not  so 
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large.  There  are  not,  also,  on  the  return  trip  the  expenses  of 
taking  on  ice,  handling  the  freight  at  the  termini  of  the  line  or 
of  "drilling"  or  arranging  the  cars  in  a  train  (hereinafter  re- 
ferred to)  at  initial  and  junction  points.  No  definite  statement 
is  given  as  to  the  difference  in  the  expense  of  transporting  a 
loaded  or  an  empty  car  or  train,  but  a  railroad  expert  gives  as  a 
*'^ probably  fair  estimate,"  that  the  expense  in  the  latter  case  is 
about  65  per  cent  of  that  in  the  former.  The  average  load  of 
the  refrigerator  car  is  estimated  to  be  from  less  than  a  half  to 
as  low^  as  28  per  cent  of  its  capacity,  and  there  is  transported  in 
those  cars,  free  of  charge,  about  seven  tons  of  ice.  In  ventilated 
cars  about  one  fourth  of  the  space  is  required  for  ventilation, 
and  they  are  loaded,  on  an  average,  to  about  two  thirds  of  their 
capacity.  Strawberries  and  highly  perishable  vegetables  re- 
quire rapid  transportation  and  prompt  delivery  at  a  market, 
and  the  roads  have  provided  a  special  "  fast  freight "  service 
for  that  class  of  traffic.  The  trains  employed  in  this  service 
are  run  at  a  speed  of  about  22  miles  an  hour,  exclusive  of  the 
stops,  while  ordinary  freight  trains  average  about  10  miles  an 
hour. 

Under  the  schedule  for  the  season  of  1892,  the  special 
vegetable  train  left  Charleston  at  9.30  P.  M.,  and  arrived  at 
Jersey  City  at  the  same  hour  on  the  second  day,  the  time 
consumed  in  the  run  being  48  hours,  and  under  that  proposed 
for  1893,  the  hour  of  leaving  was  9.30  P.  M.,  and  of  arrival 
6.30  P.  M.  of  the  second  day,  the  time  consumed  in  the  ran 
being  45  hours.  It  is  stated  that  the  ordinary  or  regular 
freight  train  would  make  the  same  run  in  85  hours,  not  in- 
cluding any  "  lay  over "  at  junction  points.  The  celerity  of 
movement  of  the  fast  freight  or  vegetable  trains  necessitates 
the  use  of  air  brakes  and  the  limitation  of  the  number  of 
cars  per  train  to  from  22  to  27.  The  regular  freight  train  is 
not  supplied  with  air  brakes,  and  the  limit  as  to  number  of 
cars  is  40.  The  vegetable  trains  have  the  right  of  way  over 
the  ordinary  freight  trains,  and  great  care  is  required  in 
running  them  on  time  through  the  streets  and  over  the 
crowded  and  complicated  tracks  at  Washington  and  the  other 
cities  and  junction  points  from  Washington  on  to  Jersey  City. 
The  cars  in  this  train  have  to  be  distributed,  or   "drilled" 
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it  is  termed,  with  reference  to  destination, — ^those  being  placed 
first  which  are  to  be  carried  to  the  most  distant  point  of 
delivery,  and  so  on  successively  according  to  distance  of 
destination.  Extra  facilities  and  labor  are  required  of  the 
roads  in  the  gathering  and  handling  of  the  traffic  at  Charleston 
and  for  its  handling  and  delivery  at  New  York  or  Jersey  City. 
The  risk  of  the  roads  on  perishable  traffic — particularly  straw- 
berries— is  greater  than  on  ordinary  traffic,  because  of  the 
rapid  deterioration  of  the  former  in  case  of  any  delay  in 
transit,  and  the  loss  of  freight  charges  in  cases  where,  because 
of  its  decayed  condition,  it  is  left  on  the  carrier's  hands,  and 
on  sale  does  not  realize  enough  to  pay  those  charges.  Pre- 
payment of  freight  is  demanded,  however,  when  it  is  dis- 
covered there  is  a  "  glut "  which  will  not  be  relieved,  and  when 
the  truck  from  Charleston  is  being  superseded  and  ren- 
dered unprofitable  by  that  from  the  country  nearer  the 
market 
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We  deem  it  proper,  as  preliminary  to  the  statement  of  our 
conclusions,  to  call  attention  to  the  fact  that  the  evidence  in 
behalf  of  the  complainants  has  not  been  produced  in  full  as 
appears  to  have  been  contemplated  by  them.  After  the  taking 
of  testimony  at  Charleston,  April  3,  1893,  further  testimony 
was  introduced  by  the  Pennsylvania  Eailroad  Company  at 
Washington,  April  18,  1893,  and  the  complainants  gave  notice 
that  they  would  adduce  evidence  in  rebuttal.  After  the  case 
had  been  held  open  for  this  purpose  at  the  instance  of  the 
complainants  for  more  than  a  year,  the  Commission  was 
advised  that  the  complainants  would  offer  no  further  testimony 
because  the  "  truck  farmers,"  in  whose  interest  the  complaints 
were  made,  were  so  impoverished  by  the  disastrous  effects 
upon  their  crops  of  a  cyclone  as  to  be  unable  to  bear  the 
expense.  It  was  not  until  June,  1894,  that  the  Commission 
was  finally  notified  that  both  sides  had  consented  to  the  sub- 
mission of  the  case  "  upon  the  records  as  made"  and  without  the 
filing  of  briefs. 
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1.  The  strawberry  rates  complained  of  are  the  rates  charged 
on  shipments  from  Charleston  of  strawberries  in  refrigerator 
cars  in  32-quart  crates,  which  rates  were,  when  this  proceeding 
was  instituted,  $3.52  per  100  lbs.,  to  New  York,  Philadelphia 
Baltimore,  and  Washington.  Since  the  filing  of  the  complaints 
and  the  taking  of  the  testimony  they  have  been,  March  1, 
1894,  reduced  64  cents,  and  are  now  $2.88  per  100  lbs.  This 
reduction,  however,  as  to  shipments  from  Charleston  to  New 
York  was  preceded  April  17,  1893,  by  a  circular  from  the 
roads,  making  the  rate  applicable  to  Jersey  City  only,  and 
changing  the  place  of  delivery  from  New  York  to  Jersey  City. 
Prior  to  this  change  the  transportation  of  the  traffic  across 
from  Jersey  City  to  New  York  was  paid  for  by  the  roads  and 
covered  by  the  rate ;  it  has  since  been  done  at  the  expense  of 
the  shipper  and  over  a  ferry  owned  by  one  of  the  defendants, 
the  Pennsylvania  road.  The  testimony  furnishes  no  data  from 
which  the  cost  of  ferriage  per  100  lbs.  of  berries  can  be 
arrived  at.  In  the  absence  of  such  data,  the  proportion  the 
cost  of  ferriage  bears  to  the  subsequent  reduction  in  rates  cannot 
be  ascertained. 

The  average  ferriage  for  the  round  trip  on  single  and  donble 
horse  trucks  going  over  to  Jersey  City  empty  and  retnrnin;: 
loaded,  on  a  barrel  is,  according  to  the  testimony  set  forth  in 
our  statement  of  facts,  about  1.4  cts.  A  barrel  of  vegetables 
is  estimated  to  weigh  from  150  lbs.  to  180  lbs.  The  weight  of 
a  crate  coiitaining  32  quarts  of  strawberries  is  given  at.  50  lbs. 
It  does  not  seem  probable  that  the  ferriage  on  such  a  crate 
would  be  as  much  as  that  of  a  barrel,  but  if  it  be,  it  would 
amount  to  about  2.8  cents  per  two  crates,  or  100  lbs.,  of  straw- 
berries. This  deduction  from  the  64  cts.  reduction  in  rates  would 
leave  61.2  cts. 

The  cost  of  ferriage  per  100  lbs.  is  doubtless  small,  but, 
whatever  it  may  be,  it  is  to  be  added  to  the  rate  of  288  cts.  to 
Jersey  City  in  computing  the  total  cost  of  transportation  from 
Charleston  to  New  York.  On  the  above  basis,  which  is 
largely  conjectural,  the  actual  cost  per  100  lbs.  to  the  shipper 
of  the  transportation  of  his  berries  to  New  York  would  be 
290.8  cts.  The  shipper  was  charged  with  the  cartage  before 
as   well   as   since   the    change    of    delivery,   and    there    is    no 
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evidence  as  to  whether  it  has  been  increased  or  diminished  by 
the  change. 

What  is  said  above  as  to  change  of  delivery  does  not,  of 
course,  apply  to  Philadelphia,  Baltimore,  and  Washington, 
where  there  has  been  no  snch  change,  and  the  reduced  rate 
to  which  cities  is  288  cts.  per  100  lbs.,  the  same  as  to  Jersey 
City. 

Another  element  of  expense  to  the  shipper  incidental  to  the 
transportation  of  strawberries  is  refrigeration  in  transit.  The 
shipper  is  charged  2  cents  per  quart  for  ice,  and  this,  on  64 
quarts  or  100  lbs.,  amounts  to  128  cents.  As  will  be  seen  from 
our  findings  of  facts,  the  cost  of  ice,  basing  the  calculation 
upon  the  price  per  ton  of  $5  named  in  the  complaint,  and 
which  is  $2  higher  than  that  named  in  the  testimony  for 
defendants,  is  6.07  mills  per  quart  on  an  average  carload  of 
9,000  lbs.,  or  a  little  over  one  fourth  of  2  cts.,  the  amount 
charged  the  shipper.  At  $3  per  ton,  the  advertised  price 
in  Charleston,  as  shown  by  the  testimony  of  defendants,  the 
cost  of  ice  per  quart  would  be  3.6  mills,  less  than  one  fourth 
of  the  amount  charged  the  shipper.  As  the  cost  of  ice  at  the 
stations  where  it  is  placed  in  refrigerator  cars  is  probably 
greater  than  at  Charleston,  a  fair  estimate  of  the  cost  per 
quart  would  appear  to  be  half  a  cent.  We  are  of  opinion 
that  the  charge  of  2  cents  per  quart  is  excessive,  and  that  a 
charge  of  1^  cents  will  not  be  unreasonably  low.  This  will 
leave  1  cent  over  and  above  the  cost  of  the  ice  for  the  expense 
of  its  transportation  and  replenishment  from  time  to  time  in 
transit.  This  one  cent  will  amount  to  64  cents  per  100  lbs., 
and  on  an  averatre  carload  of  9,000  lbs.,  to  $57.60.  Including 
the  i  cent  allowed  for  cost  of  ice  per  quart  the  charge  on  100 
lbs.  of  berries  will  be  96  cents,  and  for  seven  tons  of  ice  the 
anioimt,  according  to  the  evidence,  required  for  the  trip  from 
Charleston  to  New  York,  the  total  charge  will  be  $86.40.  This 
will  be  $12.35  per  ton — certainly  not  unreasonably  low  for  a  ton 
of  ice  and  its  transportation  from  Charleston  to  New  York. 

The  defendants'  witnesses  maintain  that  the  roads  make  no 
contract  for  the  ice  or  the  refrigerator  cars,  but  that  they  are 
furnished  the  shipper  under  contract  with  the  refrigerator 
coiiipaniea.      The    testimony    for    the    complainants  is  to  the 
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contrary.  The  weight  and  legal  effect  of  the  evidence  on  this 
point  is,  in  our  opinion,  with  the  complainants.  The  undisputed 
testimony  is  that  the  defendants  pay  the  refrigerator  com- 
panies their  usual  mileage  (J  of  a  cent  per  mile)  for  their  cars, 
and,  as  testified  by  one  of  their  leading  witnesses  and  officialii 
(W.  H.  Joyce),  this  enables  them  "to  furnish  the  cars  tliein- 
selves."  The  2  cents  per  quart  for  the  icing  is  paid  by  the 
shipper  to  the  roads  along  with  the  regular  freight  charg<s 
and  by  the  roads  paid  to  the  refrigeriitor  company.  The 
evidence  shows  conclusively  that  the  transjvction  as  to  l>oth 
the  cars  and  the  icing  is  between  the  carrier  and  tlie  refri<:- 
erator  companies,  and  that  the  shipper's  conti*act  is  with  the  for 
mer  alone. 

In  the  case  of  Indepe^ident  Ref.  Asso.  of  TitusvtUe  cfe  OH 
City  V.  Western  New  York  cfe  P.  R.  Co.^  4  Inters.  Com.  Pe]). 
170,  5  I.  C.  C.  Rep.  434,  this  commission  held  that  whei-e  a 
carrier  pays  mileage  for  a  car  which  is  employed  in  the  service 
of  shippers,  it  is  the  carrier,  and  not  the  party  or  company 
from  whom  the  car  is  rented,  who  furnisiies  the  car  to  tiie 
shipper;  in  other  words,  that  there  is  no  privity  of  contract 
between  the  car  owner  and  the  shipper.  It  is  further  held  in 
that  case  (p.  [169]  433)  in  conformity  with  the  decision  of  the 
commission  in  Scofield  v.  Lake  Shore  cfe  M.  8,  R.  Co.y  2  Inters. 
Com.  Rep.  67,  2  I.  C.  C.  Rep.  90,  that  "  the  duty  of  the  carrier 
is  .  .  •  obligatory  at  common  law  and  by  its  charter  to 
furnish  an  adequate  car  equipment  for  all  the  business  it 
undertakes  and  advertises  in  its  tariffs  it  will  do" — citin<; 
numerous  decisions  by  the  courts.  An  adequate  or  suitable 
car  equipment  is  in  most  cases  something  in  addition  to  the 
naked  cars  or  boxes  themselves.  Where  a  carrier  undertakes 
to  transport  passengers,  seats,  water,  ventilation,  and  light  are 
essential  to  the  comfort,  health,  and  safety  of  the  passengers; 
and  are  therefore  necessary  parts  of  an  adequate  car  equip- 
ment for  that  class  of  traffic.  So,  when  carriers  undertake  to 
transport  highly  perishable  traffic,  requiring  refrigeration  id 
transit,  ice  and  the  facilities  for  its  transportation  in  con- 
nection with  that  traffic  are  incidental  to,  and  ineeparaHU  fram^ 
the  service  of  transportation  itself.  We  are  of  the  opinion, 
therefore,  that  the   defendants,  as  common  carrierSi  are  under 
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the  law  charged  with  the  duty  of  furnishing  the  ice  necessary 
for  the  refrigeration  of  strawberries  which  they  undertake  to 
transport,  that  the  expense  thus  incurred  is  a  necessary  ele- 
ment of  the  cost  of  the  transportation  of  such  traffic,  and 
the  amount  received  or  demanded  therefor  is  a  freight  chaise. 
Section  1  of  the  Act  to  Begulate  Commerce  exacts  reasonable- 
ness in  "aW  charges  made  for  a/ny  service  rendered  or  to  be 
rendered  in  the  transportation  of  passengers  or  property,  or  in 
connection  iherewithP  The  demand  and  receipt  of  an  excessive 
sum  for  refrigeration  is,  in  our  opinion,  an  unreasonable  charge 
within  the  meaning  of  the  law,  and  the  defendants  are  in  re- 
spect to  such  charge  subject  to  its  provisions.  The  defendants, 
in  conformity  with  what  we  hold  to  be  their  legal  obligation,  do 
furnish  the  ice  necessary  for  refrigeration,  and  the  question  in 
this  case  is  simply,  whether  their  charge  therefor  is,  in  legal 
contemplation,  a  charge  for  the  reasonableness  of  which  they 
can  be  held  responsible  und^r  section  1  of  the  Interstate  Com- 
merce Law. 

The  rates  on  strawberries  from  Callahan,  Florida,  to  New 
York,  were  passed  upon  by  this  Commission  in  the  case  of 
Perry  v.  Florida  Cent,  <6  P.  R.  Co.^  3  Inters.  Com.  Eep. 
740,  6  I.  C.  C.  Rep.  97.  Strawberries  from  Callahan  to 
Xew  York  are  hauled  by  the  Atlantic  Coast  Despatch  Line 
practically  via  (within  about  seven  miles  of)  Charleston,  and 
the  distance  from  Callahan  is  267  miles  greater  than  from 
Charleston.  A  rate  of  $3.33  per  100  lbs.  (exclusive  of  the 
charge  for  ice)  was  prescribed  in  that  case  for  the  haul  from 
Callahan  to  New  York.  This  rate  for  the  distance  of  the 
entire  haul,  994  miles  over  the  Atlantic  Coast  Despatch  Line, 
yields  a  rate  per  ton  per  mile  of  6.9  cents.  The  present  rate 
from  Charleston  of  $2.88  per  100  lbs.  (exclusive  of  the  charge 
for  ice),  taking  the  distance  as  740  miles,  gives  a  rate  per  ton 
per  mile  of  a  little  over  7.7  cents,  nearly  a  cent  more  than  the 
rate  ordered  for  Callahan.  This  excess  of  the  rate  per  ton 
per  mile  from  Charleston  over  that  from  Callahan  may  to  some 
extent,  if  not  entirely,  be  accounted  for  under  the  general  rule 
that  the  rate  per  ton  per  mile  decreases  as  the  distance 
increases.  It  is  to  be  noted,  however,  that  in  the  Perry  Case 
the  rate  prescribed  cohered  tromsportation  through  to  New  York 
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and  not  to  Jersey  City  only.  Furthermore,  the  rate  to  be 
charged  from  Callahan  was  fixed  upon  the  idea,  among  other 
considerations,  that  the  return  haul  of  the  empty  refrigerator 
cars  was  as  expensive  to  the  roads  as  the  haul  of  the  loaded 
cars  to  New  York.  There  appears  to  have  been  no  evidence 
in  that  case,  as  in  the  present,  that  the  return  haul  of  empty 
cars  is  materially  less  costly  than  the  haul  of  the  loaded  cars. 
The  proof  on  this  point  is  stated  in  our  findings  of  fact,  and  it 
appears  from  the  testimony  of  a  railroad  expert,  referred  to 
therein,  that  a  fair  estimate,  in  his  opinion,  as  to  the  cost  of 
the  return  of  empty  cars  is  that  it  is  about  65  per  cent  of  the  cost 
of  the  haul  of  the  cars  loaded. 

The  total  amount  collected  by  the  roads  from  the  shipper 
or  consignee  for  transportation,  including  refrigeration  under 
the  present  rates,  is  6^  cents  per  quart  of  berries.  Our  con- 
clusion is  that  the  total  charge  should  not  exceed  6  cents  per 
quart.  This  will  be  a  reduction  of  32  cents  per  100  lbs.,  but 
will  leave  the  amount  to  be  paid  by  the  shipper  $3.S4  per  100 
lbs.,  $76.80  per  ton,  and  $345.60  per  the  average  carload,  9,00;» 
lbs. 

The  rate  per  ton  per  mile  under  the  charge  above  prescribed 
of  6  cents  per  quart  will  be  very  much  higher  than  that  de- 
manded by  carriers  on  ordinary  freight.  Relatively  higher 
rates  on  strawberries,  however,  appear  to  be  justified  by  the 
exceptional  character  of  the  service,  connected  with  their  trans- 
portation. This  exceptional  service,  which  seems  to  be  faithfully 
performed  by  the  defendants,  is  necessitated  by  the  highly  per- 
ishable character  of  the  traffic,  requiring  refrigeration  en  roiUe^ 
rapid  transit  in  specially  provided  trains,  and  prompt  delivery  at 
destination.  There  is  also  involved  in  this  service  extra  trouble 
in  handling  at  receiving  and  delivering  points,  extra  facilities 
at  such  points,  the  ^^ drilling"  of  cars  in  a  train,  reduction 
of  length  of  trains  to  secure  celerity  of  movement^  partially 
loaded  cars,  the  return  of  cars  empty,  and  perhaps  other  similar 
incidentals. 

2.  The  rates  on  asparagus  are  applied  to  packages  of  S4 
and  35  bunches.  Those  rates  us  well  em  the  rates  of  straw- 
berries were  reduced,  March  1,  1894,  since  the  commencement 
of  this  proceeding    and    the  hearing  therein,  and    since    the 
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change  of  delivery  from  New  York  to  Jersey  City.  The 
reduction  on  crates  of  24  bunches  was  from  100  cents  to  85 
cents,  and  on  crates  of  35  bunches  from  135  cents  to  120  cents. 
As  in  the  case  of  strawberries,  there  is  no  proof  of  the  cost  of 
ferriage  from  Jersey  City  to  New  York.  That  cost,  however, 
it  is  safe  to  say  is  many  times  less  than  the  reductions  in 
rates.  There  is  also  no  reliable  evidence  as  to  other  items  of 
expense  incident  to  the  service  of  transportation  of  this 
vegetable,  from  which  a  satisfactory  conclusion  can  be  reached 
as  to  the  reasonableness  or  unreasonableness  of  these  reduced 
rates.  Asparagus  is  a  less  perishable  and  less  valuable  article 
than  strawberries,  and  refrigerator  cars  are  not  run  expressly 
for  its  transportation.  These  and  possibly  other  circumstances  of 
difference  call  for  relatively  lower  rates  on  asparagus  than  on 
strawberries.  Whether  the  existing  relation  between  these  rates 
is  just,  we  are  unable  from  the  facts  presented  in  this  case  to 
satisfactorily  determine. 

3.  The  charge  of  unreasonableness  in  rates,  made  in  the 
complaint  in  this  case,  refers,  as  stated  at  the  outset,  particu- 
larly to  the  rates  on  strawberries.  At  the  hearing  one  of  the 
main  witnesses  for  the  complainants,  a  "truck"  farmer  in  the 
vicinity  of  Charleston  (Mr.  Nix),  in  answer  to  the  question 
from  a  member  of  the  Commission,  "What  concessions  or 
reductions  in  rate  should  be  made  by  the  roads?"  said:  "I 
do  not  think  they  (the  roads)  will  be  called  upon  to  make  any 
great  concessions  in  the  rate.  It  would  be  but  a  small  per- 
centage, in  my  judgment.  Some  things  they  are  excessive  on. 
On  berries,  for  instance,  they  are  excessive,  and  on  asparagus. 
*  *  *  Potatoes  are  not  much  out  of  the  way.  They  are  car- 
ried by  weight  and  there  would  not  be  a  call  for  much  reduction 
on  them." 

In  the  tariff  of  rates  from  Charleston,  put  in  force  March 
1,  1894,  and  now  operative,  it  will  be  seen  delivery  is  still  made 
in  New  York  of  ^^ potatoes  and  cabbage^  per  standard  haa^d  or 
harrd  crais^'*  and  "  kale  and  spina/ih  per  harrd.^^  There  is  no 
evidence  justifying  a  reduction  in  the  rates  on  any  of  these  arti- 
cles except  cabbage. 

One  of  the  matters  complained  of  at  the  hearings  was  that 
the  relation   between  the  rates  on   cabbage   and  potatoes  from 
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Norfolk  to  New  York  wa-s  not  maintained  from  Charleston — 
the  rate  from  Norfolk  on  cabbage  being  17  cents  and  on  pota- 
toes 25  cents  per  barrel,  while  from  Charleston  it  is  61  cents 
on  both.  There  is  no  material  dissimilarity  in  other  respects, 
but  it  appears,  as  stated  in  our  findings  of  fact,  that  a  barrel 
of  cabbage  weighs  about  150  and  of  potatoes  about  200  lbs., 
and  the  average  market  price  of  the  former  is  not  over  half 
that  of  the  latter,  both  barrels  being  of  the  same  size  and 
occupying  the  same  space.  As  a  general  rule  the  fact  that  a 
commodity  occupies  more  space  to  a  given  weight  than 
another  is  a  ground  for  making  the  rate  on  the  former  higher 
than  on  the  latter,  leaving  out  of  the  calculation  the  further  fact 
that  the  greater  the  weight  carried  the  greater  is  the  consump- 
tion of  fuel  and  wear  and  tear  on  the  locomotive,  cars,  and  track. 
As  a  general  rule,  also,  the  service  of  transportation  is  more 
valuable,  the  greater  the  value  of  the  article  transported,  and 
this  justifies  a  relatively  higher  rate  on  one  article  than  on 
another  of  less  value.  If  these  two  elements  of  rate  making, 
the  one  existing  as  to  cabbage  and  the  other  as  to  potatoes, 
balanced  each  other,  it  would  follow  that,  so  far  as  they  were 
concerned,  the  rates  should  be  the  same;  but  they  do  not. 
As  the  weight  of  a  barrel  of  cabbage  is  three  fourths  of  that 
of  a  barrel  of  potatoes,  and  its  price  or  value  only  one  half 
(two  fourths),  it  would  seem  that  there  is  a  difference  of  one 
fourth  in  favor  of  cabbage.  This  is  upon  the  assumption  that 
bulk  and  value  should  operate  equally  in  proportion  to 
amount  in  enhancing  rates.  However  this  may  be,  it  seems 
clear  that  the  rate  on  cabbage  should  be  less  than  on 
potatoes.  As  we  have  seen  the  rate  on  cabbage  from  Norfolk 
is  about  one  third  less  than  on  potatoes.  Sailroad  officials, 
witnesses  for  the  defendants,  when  called  on  to  state  why  this 
was  the  case  on  shipments  from  Norfolk  and  not  from  Charles- 
ton, could  give  no  satisfactory  explanation  whatever.  The 
only  dissimilar  circumstance  relating  to  the  transportation  of 
this  traffic  from  Norfolk  was  said  to  be  carriage  by  boat,  bat 
this,  it  was  not  denied,  would  operate  equally  on  both  com- 
modities. In  view  of  the  relation  between  the  rates  from 
Noriolk,  it  might  seem  proper  that  the  rate  on  cabbage  from 
Charleston  should,  as  the  complainants  claim,  be  made  one  third 
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Ie68  than  the  rate  on  potatoes.  The  maintenance  for  a  long  series 
of  years  of  that  relation  on  shipments  from  Norfolk  is  prima 
facie  evidence  of  its  fairness  as  to  such  shipments,  and,  in  the 
absence  of  differentiating  circumstances,  would  raise  a  presump- 
tion that  a  like  relation  on  shipments  from  Charleston  would  be 
proper ;  but,  in  consideration  of  the  proof  in  this  case  as  to  the 
difference  in  weight  and  value  of  the  two  articles,  our  conclusion 
is  that  the  rate  on  cabbage  from  Charleston  should  be  onefowrth 
less  than  the  rate  on  potatoes,  or,  in  other  words,  should  not 
exceed  three  fourths  of  that  rate.  Under  the  existing  rate  on 
potatoes  of  61  cents  per  barrel,  this  will  give  a  rate  on  cabbage  in 
whole  numbers  of  46  cents  per  barreL 

4.  Since  the  change  of  delivery  from  Jersey  City,  there 
has  been  no  reduction  in  the  rates  on  ^^ potatoes  omd  cabhage  in 
bulk,  apples,  onions  and  turnips  in  barrels,  squash  or  cymbUng 
and  egg  plant  in  ba/rrds,  am^d  vegetcMeSy  *  N.  0.  8.^  beanSy  peas 
(md  cucumbers  in  buskd  boxes.^^  The  rates  on  these  articles 
which  were  maintained  before  the  change  are  still  in  force.  The 
defendants  claim,  as  appears  from  our  statement  of  facts,  not  only 
that  delivery  at  their  depot  in  Jersey  City  is  justified  on  the 
ground  of  necessity,  but  also  that  it  will  be  beneficial  to  the  traffic 
and  consequently  to  the  shipper.  This  is  denied  by  the  com- 
plainants, who  contend  that  it  will  both  put  an  additional  expense 
on  the  shipper  and  result  in  delaying  delivery  and  hence  in  injury 
to  the  traffic  and  themselves.  Without  attempting  to  determine 
towards  which  side  the  evidence  preponderates,  it  is  sufficient  to 
say  that,  even  though  the  claim  of  the  defendants  be  sustained, 
and,  furthermore,  loss  result  to  the  Pennsylvania  road  from  the 
operation  of  its  ferry,  the  fact  remains  that,  so  long  as  the  rates 
on  any  of  the  traffic  affected  by  the  change  of  delivery  are  the 
same  to  Jersey  City  as  they  had  been  to  New  York  prior  to  the 
change,  the  roads  are  charging  for  a  less  service,  the  compensation 
which  they  had  demanded  and  presumably  deemed  adequate,  for 
a  greater.  The  rates  to  New  York  had  been  maintained  for  a 
long  period  of  time.  The  commission  holds  that  "a  railroad 
company  by  putting  in  force  a  rate  of  charges  furnishes  evidence 
that  the  rate  is  profitable,  which  is  more  convincing  when  such 
rate  is  long  maintained."  Coo:e  v.  Leh  igh  Valley  R,  Co,  3  Inters. 
Com.  Rep.  460,  4  L  C.  C.  Hep.  555.  A  rate  which  is  profitable 
21 
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for  transportation  through  Jersey  CSty  to  New  York  is  prima 
facie  excessive  for  a  haul  from  the  same  initial  point  terminating 
at  Jersey  City.  Our  conclusion  is  that  the  rates  on  the  above 
articles  to  Jersey  City  should  be  reduced  to  the  extent  of  the  ex- 
pense to  the  shipper  of  transporting  them  from  Jersey  City  on 
to  New  York.  The  rate  on  apples^  onions,  turnips^  squash  sr 
cymhling  and  egg  plant  are  per  barrel  and  the  average  ferriage 
per  barrel  in  truck  loads,  as  before  stated,  is,  mider  the  evidence, 
1.4:  cents.  This  should  be  deducted  from  the  rates  per  barrel  on 
those  articles.  As  to  '^  ^^potatoes  amd  caltibage  m  h%dk^^  and  ^^t^e^ 
etahleSj  If.  0.  S,  heanSj  peas  and  citcumbers  in  Inishel  ioaoes" 
there  is  no  testimony  as  to  the  charges  for  their  ferriage  and  no 
basis  for  an  order  of  reduction  in  rates. 

5.  At  the  hearing,  attention  was  called  to  the  cBsparity  between 
the  rates,  as  set  forth  in  our  findings  of  faot^  on  cabbage  and  cer- 
tain other  vegetables,  when  shipped  in  barrels  and  barrel  crates, 
and  the  rates  on  such  vegetables  when  shipped  in  bushel  boxei 
(crates) — the  rate  on  a  barrel  or  barrel  crate  to  New  Yoric,  for 
instance,  being  61  cents  and  on  three  bushel  boxes  (orates)  con- 
taining the  same  quantity  of  traffic,  99  cents.  Three  bashd 
boxes,  it  appears,  occupy  more  space  than  a  barrel  or  barrel  crate 
and  call  for  extra  work  in  handling  and  are  more  oouvenient| 
when  they  arrive  at  their  destination,  for  distribution  among 
dealers.  Both  rates  or  modes  of  shipment  are  open  to  the  shipper, 
and  witnesses  for  complainants  state  that  they  have  no  aerioui 
ground  for  complaint  as  to  the  relation  between  iheee  ntos. 
While  the  disparity  between  them  is  great,  we  have  been  fm^ 
nished  no  data  for  determining  the  relation  which  ahould  be 
maintained. 

It  is  directed  that  an  order  issue  requiring  the  defendants  to 
readjust  their  tariffs  of  rates  in  accordance  with  the  oonclusioiis 
hereinbefore  announced.  Such  readjustment  will,  of  course,  in- 
volve whatever  changes  in  the  rates  to  Philadelphia^  Baltimore 
and  Washington  may  be  necessary  to  bring  them  into  conformitj 
with  the  law  when  compared  with  the  rates  to  New  York. 


i 
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IN  THE  MATTER  OF  THE  PETITION  OF  THE  CIN- 
CINNATI,  HAMILTON  &  DAYTON  RAILROAD 
COMPANY  FOR  RELIEF  FROM  THE  OPERATION 
OF  THE  FOURTH  SECTION  OF  THE  ACT  TO 
REGULATE  COMMERCE. 


Petition  filed  August  8, 1808-Heard  August  16, 1898— Decided  October  8. 1808. 


1.  Under  the  proviso  to  the  4th  section  of  the  Act  to  Regulate  Commerce  it  is 
left  to  the  Commission,  in  the  exercise  of  a  reasonable  and  lawful  discre- 
tion, to  determine  the  description  or  exceptional  character  of  the  "special 
cases"  in  which  the  Commission  may,  after  investigation,  authorize  com- 
mon carriers  to  charge  less  for  longer  than  for  shorter  distances,  and  the 
extent  to  which  such  carrier  may  be  relieved  from  the  operation  of  this 
section  of  the  Act 

Sl  The  exceptional  and  special  nature  of  the  cases  in  which  such  discretion 
may  be  exercised,  renders  the  application  of  any  general  rule  impracticable, 
and  every  special  case  must  be  determined  upon  its  own  facts  and  special 
circumstances  and  in  view  of  the  objects  for  which  the  law  was  enacted. 

8.  Additional  transportation  facilities  and  accommodations  for  passengers  trav- 
eling to  Chicago  and  return,  during  the  World's  Fair,  are  shown  to  be 
necessary  to  the  convenience  and  safety  of  travelers.  The  petitioner  has 
made  provision  for  increased  facilities  by  establishing  a  new  route  which 
can  only  be  utilized  by  the  acceptance  of  a  lower  rate  from  a  longer  dis- 
tant point,  and  such  acceptance  without  relief  from  the  operation  of  the 
fourth  section  of  the  Act,  will  compel  the  reduction  of  rates  which  are  rea- 
sonable from  shorter  distance  points,  Held,  To  secure  additional  guaranties 
for  the  safety  and  coDvenience  of  the  public  under  conditions  like  these  is 
believed  to  be  in  accordance  with  the  spirit  and  purpose  of  the  Act  to  Reg- 
ulate Commerce,  and  the  relief  from  the  operation  of  the  4th  section  of  the 
Act  will  be  granted. 

(No.  368.) 


Ramsey^  Max^cell  <b  Ha/msey,  for  Cincinnati,  Hamilton  & 
Dayton  Railroad  Company. 
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BBPOBT  AND   OPINION  OV  THB  OOMMI88IOV. 

MoBBisoN,  Comrwiasioner  : 

This  is  an  application  under  the  fourth  section  of  the  Act  to 
Regulate  Commerce  to  be  relieved  from  the  operation  of  said 
section  four  of  the  Act  during  the  continuance  of  the  "  World's 
Fair  Exposition." 

The  petitioner  asks  that  it  may  be  allowed,  in  connection  with 
the  Cincinnati,  Hamilton  &  Indianapolis  Railroad  Company,  and 
the  Louisville,  New  Albany  &  Chicago  Railway  Company,  to 
issue  excursion  tickets  for  transportation  between  Lima,  Ohio, 
and  Chicago,  Illinois,  during  the  Exposition,  to  end  October  31, 
1893 ;  such  tickets  to  be  good  for  the  round  trip  from  lima  via 
Piqua  and  Dayton  to  Hamilton,  Ohio,  over  the  lines  of  the  peti- 
tioner ;  thence  by  the  Cincinnati,  Hamilton  &  Indianapolis  road 
to  Indianapolis,  Indiana,  and  over  the  Louisville,  New  Albany  & 
Chicago  road  from  Indianapolis  to  Chicago  and  return.  That 
such  tickets  might  be  sold  for  $9.00,  while  like  excursion  tickets 
to  Chicago  and  return  might  be  sold  for  $11.50  from  Piqua  and 
Dayton,  points  less  distant  than  Lima  on  the  petitioner's  route  to 
Chicago. 

This  application  was  filed  August  2,  and  submitted  on  petition 
and  proofs  August  15, 1893.  On  investigation,  the  facts  respect- 
ing the  application  are  ascertained  to  be : 

1.  The  petitioner,  an  Ohio  corporation,  caused  to  be  inserted 
ten  consecutive  days  next  before  and  including  August  14, 1893, 
in  the  Lima  Daily  Republican  Gazette,  a  daily  newspaper  of  gen- 
eral circulation,  published  at  Lima,  Ohio,  notice  that  on  the  15th 
day  of  that  month  the  petitioner  would  apply  to  this  Commission 
for  a  temporary  suspension  of  the  Fourth  Section  of  the  Act  to 
Regulate  Commerce,  that  it  might  establish  an  excursion  rate  of 
$9.00,  a  lower  rate  from  Lima,  Ohio,  to  Chicago,  Illinois,  and 
return,  than  its  rate  from  Piqua  and  Dayton,  points  less  distant 
from  Chicago  on  the  same  route. 

2.  The  petitioner  operates  a  line  of  road,  as  owner  or  lesseei, 
from  Cincinnati  through  the  cities  of  Hamilton,  Dayton,  Piqua 
and  Lima  to  Toledo,  in  the  state  of  Ohio ;  the  Cincinnati,  Ham- 
ilton &  Indianapolis  Raiboad   Company  operates  a  road  from 
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Hamilton,  Ohio,  to  Indianapolis,  Indiana ;  the  Louisville,  New 
Albany  &  Chicago  Railway  Company  operates  a  road  from  In- 
dianapolis, Indiana,  to  Chicago,  Illinois ;  and  petitioner,  in  con- 
nection with  these  companies,  has  established  a  traffic  arrange- 
ment with  continuous  through  car  service  from  Lima,  through 
Piqua  and  Dayton  to  Hamilton,  thence  through  Indianapolis  to 
Chicago,  which  is  the  only  route  over  which  the  petitioner  is 
enabled  to  carry  and  forward  freight  and  passengers  to  Chicago 
from  Lima  and  points  further  south  on  petitioner's  line. 

3.  A  line  of  the  New  York,  Lake  Erie  &  Western  and  a  line 
of  the  Pennsylvania  Eailroad  system  pass  through  Lima  and  ex- 
tend to  Chicago.  The  Pennsylvania  system  has  a  line  and  is  a 
carrier  of  passengers  and  property  from  Piqua  and  from  Dayton 
as  well  as  from  Lima ;  and  the  Pennsylvania  lines  are  the  short 
lines  between  these  places  respectively  and  Chicago.  The  dis- 
tances from  these  places  to  Chicago  over  the  Pennsylvania  lines, 
and  the  excursion  rates  to  Chicago  and  return,  established  by  the 
Pennsylvania  Co.  are  as  follows : 

Distance  to  Chicago.  Excursion  Bate 

To  Chicago  and  BeturiL 

Prom  Lima,        208  miles $  9.00 

"      Piqua,      241      "     11.50 

**      Dayton,    265      "     11.50 

The  distances  from  these  places  over  the  petitioner's  route  to 
Chicago  are : 

From  Lima,  276  miles ;  from  Piqua,  332  miles ;  from  Dayton, 
305  miles. 

4.  The  petitioner  seeks  to  establish  and  maintain  the  same  ex- 
cursion rates  from  Lima,  Piqua,  Dayton,  and  return,  which  have 
been  established  and  are  now  in  force  over  the  Pennsylvania 
lines.  This  rate,  $9.00,  over  the  petitioner's  route  from  Lima  to 
Chicago  and  return,  is  less  than  might  reasonably  be  demanded 
for  the  service,  but  will  yield  some  profit  to  the  carriers.  The 
rate,  $11.50,  from  Piqua  and  from  Dayton  to  Chicago  and  return, 
is  not  unreasonably  high  for  the  transportation  over  the  through 
route  established  by  petitioner  through  Hamilton  &  Indianapolis 
to  Chicago. 

5.  During  the  continuance  of  the  World's  Fair  Exposition, 
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travel  from  Lima,  and  points  between  Lima  and  Hamilton,  has 
largely  increased,  and  continues  to  so  increase  that  suitable  and 
additional  transportation  facilities  to  and  from  Chicago  is  neces- 
sary and  will  contribute  to  the  convenience  and  safety  of  passen- 
gers going  to  and  returning  from  the  Exposition. 

The  proviso  to  section  4  of  the  Act  to  Regulate  Commerce, 
under  which  relief  is  asked  in  this  proceeding,  is  as  follows : 

^^That  upon  application  to  the  Commission  appointed  under 
the  provisions  of  this  Act,  such  common  carrier  may,  in  special 
cases,  after  investigation  by  the  Commission,  be  authorized  to 
charge  less  for  longer  than  for  shorter  distances  for  the  trans 
portation  of  passengers  or  property ;  and  the  Commission  may, 
from  time  to  time,  prescribe  the  extent  to  which  such  designated 
common  carrier  may  be  relieved  from  the  operation  of  this  sec- 
tion of  this  Act." 

It  may  be  assumed  that  when  first  enacted  the  fourth  section 
was  widely,  if  not  generally,  understood  by  the  legal  profession 
as  establishing  an  inflexible  rule  prohibiting  any  greater  charge 
for  a  shorter  than  for  a  longer  distance,  except  as  such  greater 
charge  might  be  authorized  by  the  Commission  on  application 
made  to  it  in  accordance  with  this  proviso  ;  for,  within  five  days 
next  after  its  organization,  numerous  railroad  companies,  operating 
roads  in  widely  separate  sections  of  the  country,  and  represented 
by  learned  counsel,  petitioned  the  Commission  to  be  relieved 
from  the  operation  of  ^^  this  section  of  this  Act,"  and  to  be  author- 
ized to  charge  less  for  longer  than  for  shorter  distances.  Upon 
investigation,  the  petitioners  were  by  the  Commission  temporarily, 
and  during  further  investigation,  authorized  to  charge  less  for 
longer  than  for  shorter  distances.  Afterwards  the  Commission 
sanctioned  and  the  carriers  made,  without  previous  application, 
lower  charges  for  longer  distances  under  certain  circumstances, — 
notably  when  necessary  to  meet  the  competition  of  cheaper  water 
transportation  to  longer  distance  points  as  to  freight  which,  if  not 
carried  to  longer  distance  points  over  the  line  of  the  competing 
road,  would  reach  such  destination  by  water  transportation. 

Under  this  proviso  it  is  left  to  the  Commission,  in  the  exeroiae 
of  a  reasonable  and  lawful  discretion,  to  determine  the  description 
or  exceptional  character  of  the  "special  cases"  in  which  the  Com- 
mission may,  after  investigation,  authorize  common  carrien  to 
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charge  less  for  a  longer  than  for  a  shorter  distance,  and  the  extent 
to  which  any  such  carrier  may  be  relieved  from  the  operation  of 
this  fonrth  section  of  the  Act.  The  exceptional  and  special 
natnre  of  the  cases  in  which  such  discretion  may  be  exercised 
renders  the  application  of  any  general  rule  impracticable,  and 
every  case  must  be  determined  upon  its  own  facts  and  special  cir- 
cumstances, in  view  of  the  objects  from  which  the  law  was 
enacted. 

In  the  case  under  consideration  it  is  shown  that  additional 
transportation  facilities  and  accommodations  for  passengers  trav- 
eling from  lima  through  Dayton  and  Hamilton  to  Chicago  and 
return,  during  the  World's  Fair  Exposition,  are  necessary  to  the 
convenience  and  safety  of  travelers  to  and  from  the  exposition. 
The  petioner  has  made  provision  for  such  increased  facilities  by 
establishing  a  new  route  which  can  only  be  utilized  by  the  accept- 
ance of  the  lower  rate  from  Lima,  $9.00,  which  has  been  estab- 
lished by  a  competing  carrier  having  a  more  direct  route.  Such 
acceptance,  without  relief  from  the  operation  of  the  fourth  sec- 
tion of  the  Act,  would  compel  the  reduction  of  rates  which  are 
reasonable  from  shorter  distance  points.  It  also  appears  that  this 
lower  rate  will  yield  to  the  petitioner  something  more  than  the 
cost  of  the  service,  and  that  it  will  not,  during  the  time  of  its  ac- 
ceptance, add  to,  but  take  from  the  cost  of  other  transportation 
services  over  the  same  route. 

Under  conditions  like  these,  to  secure  additional  guaranties  for 
the  safety  and  convenience  of  the  public  by  authorizing  the  peti- 
tioner to  charge  less  for  longer  than  for  shorter  distances,  is 
believed  to  be  in  accord  with  the  spirit  and  purpose  of  the  Act  to 
Regulate  Commerce. 

An  order  will  be  made  authorizing  a  less  charge  for  the  longer 
distance  from  Lima  to  Chicago  and  return  than  from  shorter  dis- 
itanoe  points,  as  prayed  for  by  the  petitioner. 
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IN  THE  MATTER  OF  THE  APPLICATION  OF  THi'. 
ROME,  WATERTOWN  &  OGDENSBURG  RAIL 
ROAD  COMPANY  FOR  RELIEF  FROM  THE  OPER 
ATION  OF  THE  FOURTH  SECTION  OF  THE  ACT 
TO  REGULATE  COMMERCE. 


Petition  filed,  September  7, 1898— Heard  and  decided,  October  8«  1888. 


The  established  rate  for  carrying  passengers  from  Ogdensburg  and  polntfl 
east  of  Richland  on  the  Rome,  Watertown  &  Ogdensburg  Railroad  to 
Chicago  and  return  had  previously  been  $86.00,  or  $18.00  each  way. 
After  the  opening  of  the  World's  Fair  the  Canadian  roads  established  an 
excursion  rate  from  the  points  above  referred  to,  to  Chicago  and  return,  of 
$24.00.  The  Rome.  Watertown  A  Ogdensburg  Railroad  Company  and  its 
connections,  established  an  excursion  World's  Fair  rate,  to  Chicago  and 
return,  of  $26.75,  which  was  reasonable,  from  shorter  distanee  points  south 
of  Richland,  including  Syracuse,  N.  Y.  The  largely  incneaaed  travel 
during  the  Chicago  Exposition  required  the  use  of  all  routes  of  transporta- 
tion for  the  greater  safety  and  convenience  of  visitors.  On  application  of 
the  Rome,  Watertown  &  Ogdensburg  Railroad  Company  to  be  rellafed 
from  the  operation  of  the  4th  section  of  the  Act,  relief  waa  granted,  and 
the  petitioner  was  authoriased,  during  the  continuance  of  the  World'a  Fsir, 
to  accept  $24.00  to  Chicago  and  return,  the  rate  eatabliahed  l^  ita  compet- 
itors, the  Canadian  roads,  without  reducing  its  greater  charge  of  $8S.75,  to 
shorter  distance  points,  including  Syracuse, 

(No.  889.) 

Theodore  BuUerfidd^  General  Passenger  Agent,  for  petitioiier. 

BEPOBT  AND  OPINION  OF  THE  00M1CI88I0V. 

Morrison,  Commissioner: 

The  foiirt)i  section  of  the  Act  to  Regulate  Commeroe  makes 
it  unlawful  for  common  ciirriers  subject  to  its  provisiona  to 
charge  or  receive  any  greater  compensation  in  the  aggregate  for 
the  transportation  of  passengers  or  of  like  kind  of  properly, 
under  substantially  similar  circumstances  and  eonditionsy  for  a 
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shorter  than  for  a  longer  distance,  over  the  same  line  in  the  same 
direction,  the  shorter  being  included  within  the  longer  distance. 

The  proviso  to  this  section  enables  common  carriers  to  apply 
for  relief  from  its  provisions  to  the  Interstate  Commerce  Com- 
mission, and  empowers  the  Commission  in  special  cases,  after 
investigation,  to  authorize  common  carriers  to  charge  less  for 
longer  than  for  shorter  distances  for  the  transportation  of  passen- 
gers or  property,  and  the  Commission  may,  under  this  proviso, 
prescribe  the  extent  to  which  any  common  carrier  so  applying 
may  be  relieved  from  the  operation  of  this  section  of  the  Act. 

Under  this  provision,  the  Rome,  Watertown  &  Ogdensburg 
Railroad  Company  applied  to  be  relieved  during  the  continuance 
of  the  World's  Fair  from  the  operation  of  section  4  of  the  Act, 
and  asked  to  be  authorized  to  charge  and  receive  less  for  carrying 
passengers  from  Clayton,  Morristown,  Ogdensburg,  Norwood  and 
ocher  points  on  the  line  east  of  Richland,  N.Y.,  to  Chicago, 
Illinois,  and  return,  than  it  charges  to  Chicago  and  return,  from 
less  distant  points  on  its  line,  including  Syracuse,  N.  Y. 

1.  On  investigation,  it  is  ascertained  that  petitioner  is  a  New 
York  corporation  engaged  in  the  transportation  of  persons  and 
property,  over  its  own  lines  in  that  state,  and,  in  connection  with 
other  companies,  is  a  carrier  between  points  in  the  state  of  New 
York  and  points  in  Illinois  and  other  states.  In  connection  with 
the  New  York  Central  &  Hudson  River  Railroad  Company,  the 
Michigan  Central  Railroad  Company  and  the  Lake  Shore  & 
Michigan  Southern  Railway  Company,  the  petitioner  is  a  carrier 
of  passengers  from  the  various  points  on  its  line  to  Chicago  and 
return,  by  way  of  Syracuse,  N.  Y.,  the  junction  point  of  petition- 
er's line  with  the  line  of  the  New  York  Central  &  Hudson  River 
Railroad. 

2.  The  Grand  Trunk  Railway  of  Canada  and  the  Canadian 
Pacific  Railway,  with  their  connections,  are  common  carriers  of 
persons  and  property  between  Chicago,  111.  and  Morristown^ 
Ogdensburg  and  other  places  east  of  Richland,  on  petitioner's 
line.  The  route  from  these  places  to  Chicago  over  the  Grand 
Trunk  Railway  and  the  Canadian  Pacific  Railway  and  connec- 
tions, is  mainly  through  the  Dominion  of  Canada,  and  these  car- 
»iers  have  established  a  World's  Fair  excursion  rate  of  $34.00  to 
^  liicago  and  return.    The  established  rate  one  way  from  or  to 
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Norwood,  Ogdensburg,  Morristown,  and  Clayton,  N.  T.,  to  of 
from  Chicago,  is  $18.00.  The  established  World^s  Fair  excursion 
rate  from  Syracuse  to  Chicago  and  return  is  $25.75,  $1.75  more 
than  the  rate  over  the  Canadian  routes  from  the  various  points 
on  petitioner's  line  more  distant  than  Syracuse  from  Chicago. 

3.  To  compete  successfully  with  the  Canadian  routes  in  the 
carrying  of  passengers  to  and  from  Chicago,  the  Rome,  Water- 
town  &  Ogdensburg  Kailroad  Company  must  maintain  the  same 
rates  maintained  by  them  from  the  same  points  on  its  line.  While 
some  higher  rate  than  $24.00,  to  Chicago  and  return,  from 
Ogdensburg  and  points  east  of  Richland,  on  petitioner's  line, 
might  lawfully  be  charged  and  received,  this  rate  will  yield  some 
profit.  The  acceptance  of  this  rate  by  petitioner,  without  relief 
from  the  operation  of  the  fourth  section,  would  require  the 
reduction  of  the  excursion  rate,  $25.75,  in  force  from  Syracuse 
to  Chicago  and  return,  which  is  not  excessive, 

4.  The  increased  and  continually  increasing  travel  between  all 
points  on  petitioner's  line  and  Chicago  during  the  "World's  Fair" 
requires,  for  the  safety  and  convenience  of  visitors,  that  all  lines 
and  routes  of  transportation  should  be  available  to  the  public 

Practically  the  same  question  here  presented  has  just  been  dis- 
posed of,  and  upon  substantially  a  like  statement  of  facts  and  cir- 
cumstances, on  the  application  of  the  Cincinnati,  Hamilton  & 
Dayton  R.  Co.  In  effect,  that  was  a  petition  to  be  allowed  to 
charge  a  lower  rate,  during  the  time  of  the  "  World's  Fair,"  from 
Lima,  Ohio,  than  from  places  less  distant  from  Chicago.  We 
said  in  that  case :  "  In  the  case  under  consideration  it  is  shown 
that  additional  transportation  facilities  and  accommodations  for 
passengers  traveling  from  Lima  through  Dayton  and  Hamilton  to 
Chicago  and  return,  during  the  World's  Fair  Exposition,  are  nec- 
essary to  the  convenience  and  safety  of  travelers  to  and  from 
the  Exposition.  The  petitioner  has  made  provision  for  such  in- 
creased facilities  by  establishing  a  new  route  which  can  only  be 
utilized  by  the  acceptance  of  the  lower  rate  from  Lima,  $9.00, 
which  has  been  established  by  a  competing  carrier  having  a  more 
direct  route.  Such  acceptance,  without  relief  from  the  operation 
of  the  4th  section  of  the  Act,  would  compel  the  reduction  of 
rates  which  are  reasonable  from  shorter  distance  points.  It  also 
appears  that  this  lower  rate  will  yield  to  the  petitioner  something 
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more  than  the  cost  of  the  service,  and  that  it  will  not,  dnring  the 
time  of  its  acceptance,  add  to  but  take  from,  the  cost  of  other 
transportation  services  over  the  same  route.  Under  conditions 
like  these,  to  secure  additional  guaranties  for  the  safety  and  con- 
venience of  the  public  by  authorizing  the  petitioner  to  charge  less 
for  longer  than  for  shorter  distances,  is  believed  to  be  in  accord 
with  the  spirit  and  purpose  of  the  Act  to  Regulate  Commerce." 
Substantially,  the  facts  upon  which  relief  was  granted,  in  the 
case  above  referred  to,  are  shown  to  exist  in  this  case ;  besides, 
the  facts  and  circumstances  upon  which  relief  from  the  operation 
of  the  4th  section  of  the  Act  was  granted  in  that  case,  there  is, 
in  this,  the  additional  circumstance  that  the  carriers  competing 
with  the  petitioner  are  the  Grand  Trunk  Railway  of  Canada  and 
the  Canadian  Pacific  Railway  of  Canada,  both  carrying  over  Can- 
adian lines ;  and,  in  view  of  all  the  circumstances,  and  especially 
in  consideration  of  the  fact  that  the  greater  safety  of  passengers 
will  be  promoted  by  making  all  routes  and  lines  to  and  from 
Chicago  available  during  the  World's  Fair,  the  petitioner  will  be 
authorized  to  receive  less  from  Clayton  and  other  points  on  its 
line  east  of  Richland,  to  Chicago  and  return,  during  the  World's 
Fair,  than  from  shorter  distance  points  including  Syracusei  N.  Y. 
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IN  THE  MATTER  OF  THE  SAFETY  OF  EMPLOYES 
AND  TRAVELERS  UPON  RAILROADS  USED  IN 
INTERSTATE  COMMERCE. 


July  13,  1896. 


Petitions  of  J.  G.  McCullough  and  £.  B.  Thomas,  Receivers  of  the  New  York, 
Lake  Erie  &  Western  Railroad  Company,  and  other  carriers,  for  extension 
of  time  within  which  to  comply  with  sections  four  and  five  of  an  Act  of 
Congress,  entitled  "An  Act  to  Promote  the  Safety  of  Employes  and  Travel- 
ers upon  Railroads  by  Compelling  Common  Carriers  Engaged  in  Interstate 
Commerce  to  Equip  their  Cars  with  Automatic  Couplers  and  Continuoos 
Brakes  and  their  Locomotives  with  Driving-wheel  Brakes,  and  for  other 
purposes,"  approved  March  2,  1898. 

Time  for  placing  grab  irons  and  drawban  of  a  standard  height  on  can  extended. 


OBDEB  OF  THB  OOMIOSSIOS; 

A  hearing  having  been  had  in  this  matter  at  Washington,  D.  0., 
on  the  12th  day  of  July,  1895,  upon  the  petition  of  J.  G.  McCul- 
lough and  £.  B.  Thomas,  Beceivers  of  the  New  York,  Lake  Erie 
&  Western  Railroad  Company,  for  extension  of  time  within  which 
to  comply  with  the  provisions  of  sections  f onr  and  five  of  said 
Act  of  Congress  approved  March  2, 1893,  which  said  petition  was 
filed  under  the  provisions  of  section  seven  of  said  Act ;  and  vari- 
ous other  petitions  for  like  extension  having  also  been  filed  at  or 
before  such  hearing  by,  or  with  due  authorization  on  behalf  of 
a  large  number  of  railroad  companies  engaged  in  interstate  com- 
merce, which  said  petitions,  together  with  the  petition  of  the 
Receivers  of  said  New  York,  Lake  Erie  &  Western  Bailrood 
Company,  relate  to  nearly  all  the  railroad  mileage  of  the  conntiy; 
and  representatives  of  various  organizations  of  railroad  employee, 
including  switchmen,  trainmen  and  firemen,  as  well  as  officers, 
representatives  or  counsel  for  all  of  said  petitioners,  having 
appeared  and  been  heard  at  such  hearing ;  and  the  proceedings 
at  such  hearing  having  related  to  the  ability  of  the  various  com- 
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mon  carriers  by  railroad  in  the  United  States  to  comply  with  the 
provisions  of  said  sections  four  and  five  of  said  Act  of  March  2, 
1893,  and  due  and  full  hearing  having  been  had  in  the  matter ; 

And  it  appearing  to  the  Commission  that  while  a  considerable 
number  of  carriers  engaged  in  interstate  commerce  by  railroad  have 
been  reasonably  diligent  in  equipping  their  cars  with  grab  irons  or 
hand  holds  in  the  ends  and  sides  of  cars  and  with  drawbars  of  the 
prescribed  standard  height,  so  that,  in  respect  of  such  cars,  they 
might  be  able  to  comply  with  the  requirements  of  said  sections 
four  and  five  of  said  Act  on  July  1, 1895,  the  date  when  said  sec- 
tions became  effective,  many  other  carriers  so  engaged  in  inter- 
state commerce  have  not  been  equally  diligent  in  so  equipping 
their  cars  with  grab  irons  or  hand  holds  and  with  drawbars  of  the 
prescribed  standard  height ; 

And  it  further  appearins^  to  the  Commission  that,  under  the 
operation  of  said  sections,  which  prohibit  .such  common  carriers, 
after  said  first  day  of  July,  1895,  from  using  any  car  in  interstate 
commerce  which  is  not  equipped  with  grab  irons  or  hand  holds, 
and  from  so  using  any  freight  car  which  is  not  provided  with 
drawbars  of  the  prescribed  standard  height,  carriers  who  may 
have  fitted  all  or  a  sufficient  number  of  their  cars  with  said  appli- 
ances are,  nevertheless,  because  of  the  failure  of  other  carriers  to 
equip  their  cars  with  the  said  appliances,  unable  to  comply  with 
the  requirements  of  said  sections  in  relation  to  the  movement  of 
interstate  commerce  offered  for  through  carriage  in  cars  of  such 
other  carriers,  except  by  refusing  to  receive  and  move  interstate 
commerce  in  such  cars,  and  therefore  that  much  confusion  in  rail- 
road operation  and  much  prejudice  to  commercial  interests  and 
railroad  employment  may  ensue  under  such  conditions ; 

And  it  further  appearing  to  the  Commission  that  the  failure  of 
many  carriers  to  fully  equip  their  cars  so  as  to  make  them  con- 
form to  the  provisions  of  said  sections  is  partially  due  to  dimin- 
ished railroad  earnings  caused  by  protracted  depression  of  business 
since  the  said  Act  was  approved,  and  to  the  insolvent  condition 
of  various  carriers  engaged  in  interstate  commerce,  but  that  car- 
riers generally  throughout  the  country  are  now  using  considerable 
diligence  in  equipping  their  freight  cars  with  grab  irons  or  hand 
holds  and  standard  height  drawbars,  as  required  by  said  Act; 

And  it  further  appearing  to  the  Commission,  from  the  evi- 
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dence  and  statements  of  representatives  of  railroad  employes, 
that  the  exercise  of  too  great  haste  in  the  application  of  grab 
irons  or  hand  holds  to  such  cars  may,  through  insecurity  of 
fastening,  result  in  much  danger  to  men  employed  in  coupling 
and  uncoupling  cars;  and  further,  that  a  greater  degree  of  uni- 
formity in  the  placing  of  grab  irons  or  hand  holds  upon  such  cars 
will  probably  ensue  from  proposed  conferences  between  commit- 
tees of  railroad  employes,  railroad  car  builders  and  railroad  offi- 
cials, it  being  conceded  that  substantial  uniformity  is  essential  to 
the  greater  security  of  men  required  to  couple  and  uncouple  cars ; 

And  it  appearing  that  divers  good  reasons  exist  for  some  exten- 
sion of  the  time  within  which  carriers  engaged  in  interstate  com- 
merce by  railroad  are  required  to  comply  with  the  provisions  of 
sections  four  and  five  of  said  Act  of  March  2,  1893,  and  that  all 
interests  concerned  will  be  served  by  the  granting  of  a  reasonable 
extension  of  such  time  to  all  carriers  so  engaged  in  interstate 
commerce ; 

It  is  Ordered^  That  the  time  within  which  the  several  oommon 
carriers  of  the  United  States  engaged  in  interstate  commerce  by 
railroad  shall  comply  with  the  provisions  of  section  foui^  of  Baid 
Act  of  Congress,  approved  March  2,  1893,  which  prohibits  the 
use  of  any  car  in  interstate  commerce  that  is  not  provided  with 
secure  grab  irons  or  hand  holds  in  the  ends  and  sides  of  saeh  ear 
for  greater  security  to  men  in  coupling  and  uncoupling  cars,  be, 
and  is  hereby,  extended  from  the  first  day  of  July,  1895,  when 
said  section  became  effective,  to  and  until  the  first  day  of  Deo^n* 
her,  1895,  and  for  such  time  only. 

And  it  is  fttrther  Ordered,  That  the  time  within  whieh  the 
several  common  carriers  of  the  United  States  engaged  in  inter- 
state commerce  by  railroad  shall  comply  with  the  provisions  of 
section  five  of  said  Act  of  Congress,  approved  March  2,  1893^ 
which  prohibits  the  use  of  any  car  in  interstate  commerce  that  is 
not  provided  with  drawbars  of  the  standard  height,  heretofore 
duly  prescribed  as  required  by  said  section,  be,  and  is  hereby, 
extended  from  the  first  day  of  July,  1895,  when  said  section 
became  effective,  to  and  until  the  fifteenth  day  of  Febroaryi  1896^ 
and  for  such  time  only. 
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THE  MICHIGAN  BOX  COMPANY  F.  THE  FLINT  & 
PERE  MARQUETTE  RAILROAD  COMPANY,  THE 
MICHIGAN  CENTRAL  RAILROAD  COMPANY, 
THE  LAKE  SHORE  &  MICHIGAN  SOUTHERN 
RAILWAY  COMPANY,  THE  CANADA  SOUTHERN 
RAILWAY  COMPANY,  AND  THE  CHICAGO  & 
GRAND  TRUNK  RAILWAY  COMPANY. 


Dedded July  M,  100(1 


1.  Hie  railroad  oompanles  named  as  defendants  established  and  maintained  a 
rate  of  16  cents  per  hundred  pounds  on  box  shooks,  and  a  lowei  rate  of 
18  cents  per  hundred  pounds  on  lumber,  laths  and  shingles  carrieu  &rom 
Bay  City,  Michigan,  to  Buffalo,  Black  Rock,  Tonawanda  and  Suspension 
Bridge,  New  York.  A  carload  of  lumber  weighs  about  86,000  pounds; 
a  carioad  of  box  shocks  or  shingles  weighs  about  80,000  pounds.  Lum- 
ber carried  in  carloads  is  worth  from  $850  to  $800  per  car;  a  carload  of 
box  shocks  is  worth  about  $220.  The  freight  charges  on  both  lumber 
and  box  shocks  are  about  $48,  and  on  shingles  about  $86  per  carload.  The 
rates  on  these  several  products  are  the  same  from  Bay  City  to  Cleveland 
and  ports  on  Lake  £rie  other  than  Buffalo,  and  to  points  in  Ulinois,  Indi- 
ana, Ohio,  and  other  states.  Edd,  that  the  higher  rate  on  box  shocks  was 
not  Justified,  and  was  excessive. 

2.  After  complaint  and  investigation,  but  before  decision  by  the  CommiMkm, 

the  carriers  complained  against  reduced  the  rate  to  the  extent  that  it  was 
alleged  to  be  excessive.  Bold,  that  any  order  in  respect  of  the  rate  of 
charges  Is  unnecessary  now  that  they  are  no  longer  excessive. 

3.  Where  reparation  is  asked  to  the  extent  of  alleged  excessive  charges,  the 

allegation  being  sustained,  reasonable  time  will  be  allowed  for  mAking 
proof  of  amounts  paid,  when  the  evidence  produced  shows  excessive  pay- 
ments without  disclosing  the  amount  of  excess. 

M.  J.  Beardslet/y  for  Complainant, 

Wm.  Z.  Webber,  Esq.,  for  The  Flint  &  Pere  Marqnette  Rail- 
road Company. 

Ashley  Pond,  Esq,,  for  The  Michigan  Central  Eailroad  Com- 
pany and  the  Canada  Southern  Railroad  Company, 
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REPOBT  AND   OPINION  OF  THE  COMMISSION. 

M0RBI8ON,  Commissioner: 

The  complainant  manufactures  box  shooks  at  Bay  City,  in  the 
state  of  Michigan,  and  ships  them  over  the  defendants'  roads  to 
various  points  in  other  states,  including  Buffalo,  Tonawanda, 
Black  Eock  and  Suspension  Bridge,  in  the  state  of  New  York. 

The  defendants  have  established  and  maintained  a  tariff  rate  of 
15  cents  from  Bay  City  to  Buffalo,  Tonawanda,  Black  Kock  and 
Suspension  Bridge,  New  York,  on  the  100  pounds  of  box  shocks, 
destined  to  these  or  to  more  eastern  points,  while  they  charge  a 
lower  rate  of  12  cents  on  the  100  pounds  of  lumber,  shingles 
laths  and  other  forest  products,  not  including  box  shooks,  from 
Bay  City  to  the  other  above-named  places  without  regard  to  place 
of  destination  and  the  complainant  avers  that  the  defendants  in 
making  this  higher  charge  on  box  shooks  unjustly  discriminate 
against  box  shooks  in  the  matter  of  transportation  charges  and  in 
violation  of  the  Act  to  Begulate  Commerce;  and  comphdnant  far- 
ther avers : 

^^That  this  discrimination  against  our  products  in  the  matter  of 
freights  we  have  been  obliged  to  pay  to  the  points  named,  and 
our  inability  to  secure  trade  which  we  otherwise  could  have  got, 
has  caused  us  a  damage  of  fully  $500.00  since  the  26th  day  of 
March,  1890,  to  the  present  time,  which  amount  the  defendants 
)ught  to  return." 

Wherefore  the  complainant  prays  the  Commission  to  inyesti- 
s^ate  the  matter,  order  the  defendants  to  desist  from  such  alleged 
violation  of  the  Act,  and  to  further  order  as  the  Commission  may 
deem  necessary. 

The  Chicago  &  Grand  Trunk  Railway  Company,  answering 
separately,  admits  that  it  has  established  and  maintains  a  higher 
rate  of  15  cents  on  box  shooks  as  stated  in  the  complaint,  denies 
that  its  rates  are  unlawful,  and  avers  that  the  lower  rate  on  lum- 
ber, shingles  and  laths  is  maintained  to  meet  water  competition, 
which  competition  does  not  exist  as  to  box  shooks,  because,  it 
alleges,  these  are  liable  to  injury  by  handling  in  transfer  when 
shipped  by  water,  and  are  therefore  not  so  shipped,  and  that  the 
rate  on  these  is  no  more  than  reasonable  for  the  transportation. 
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The  defendants  other  than  the  Chicago  &  Grand  Trunk  Bail- 
way  Company,  separately  answering,  deny  that,  in  their  several 
tariffs,  box  shooks  are  classified  the  same  as  lumber,  laths  and 
shingles  and  other  forest  products,  or  that  box  shooks  are  in- 
cluded in  the  general  term  "forest  products ;"  and  said  defend- 
ants afiSrm  that  box  shooks  is  a  specially  manufactured  article 
upon  which  the  defendants  are  not  required  to  name  the  same 
rate  as  upon  lumber.  They  deny  that  their  transportation  charges 
are  unreasonable  or  that  they  have  made  any  unjust  discrimina- 
tion against  box  shooks. 

On  investigation  it  is  found  that  the  complainants  make  and 
ship  and  the  defendants  carry,  lumber  and  other  products  above- 
named,  and  have  established  and  maintained  rates  of  charges  over 
their  roads  between  Bay  City  and  New  York  points,  as  above 
stated. 

From  Bay  City,  which  is  on  the  Saginaw  river,  there  is  wat^r 
transportation  to  Saginaw  Bay,  Lake  Huron,  Lake  Erie,  and 
Lake  Erie  ports,  including  Buffalo,  K.  Y.,  and  to  Black  Bock, 
and  Tonawanda,  New  York  points  on  the  Niagara  river  above 
Suspension  Bridge. 

Box  shooks,  in  many  railroad  tariffs  designated  ^^  Box  stuff," 
are  planks  or  boards,  dressed  or  undressed,  sawed  or  cut  in  widths 
and  lengths,  and  only  need  nailing  together  to  make  them  into 
boxes  of  various  sizes.  The  parts  or  material  for  a  single  box, 
bound  in  a  bundle,  is  a  box  shook.  They  are  made  of  lumber  of 
inferior  grades,  "  cullings,"  and  a  carload  is  worth  about  $220.00. 
A  carload  of  lumber  weighs  about  36,000  pounds ;  of  box  shooks 
about  30,000  pounds ;  of  shingles  about  the  same  as  box  shooks. 
Lumber,  both  dressed  and  undressed,  shipped  at  the  commodity 
rate,  includes  higher  grades,  and  is  worth  from  $360  to  $800  per 
carload.  The  freight  on  a  carload  of  box  shooks  from  Bay  City 
to  Buffalo  and  New  York  points  above-named  is  about  the  same 
as  on  a  carload  of  lumber,  $43 ;  on  a  carload  of  shingles  the 
freight  is  about  $36. 

In  the  general  or  standard  tariffs  of  the  defendant  in  force  up 
to  1886,  box  shooks  or  box  stuff,  lumber  and  other  articles  above- 
named,  with  other  products  of  the  forest,  were  rated  alike.  In 
that  year  the  defendants  issued  a  commodity  tariff  or  supple- 
mental rate  sheet,  which  established  the  lower  rate  of  12  oentB 
22 
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from  Bay  City  and  other  points  in  the  Saginaw  valley,  Mich.,  to 
the  New  York  points  above-named,  which  lower  rate  is  still 
maintained  on  Inmber,  shingles,  staves,  heading,  and  some  other 
like  articles,  leaving  box  shooks  subject  to  the  higher  rate  of  15 
cents  established  by  the  general  tariff,  issued  previous  to  1885 
and  still  in  force  at  the  time  of  this  hearing. 

After  the  issuance  of  said  commodity  tariff  establishing  the 
lower  rate  of  12  cents  on  lumber,  laths  and  shingles  in  1885, 
thence  to  March  26,  1890,  the  complainant  continued  to  ship  and 
the  defendants  to  carry,  box  shooks,  lumber,  laths  and  shinglei 
from  Bay  City  to  Buffalo,  Black  Rock,  Tonawanda  and  Suspen- 
sion Bridge  at  the  same  rate,  namely,  12  cents  per  100  pounds 
the  commodity  rate  on  lumber,  laths  and  shingles.  Box  shooks 
so  shipped  and  carried  were  sometimes  billed  as  lumber ;  at  other 
times  as  box  shooks,  and  were  so  billed  openly  and  with  the 
knowledge  of  both  shipper  and  carrier.  Between  March  86, 
1890,  and  the  hearing  in  this  proceeding,  the  complainant  shipped 
from  Bay  City  over  the  defendants'  lines  numerons  carloads  of 
box  shooks  destined  to  Buffalo,  Black  Rock,  Tonawanda,  Suspen- 
sion Bridge,  or  points  beyond,  on  all  of  which  complainant  paid 
more  than  12  cents  to  Buffalo,  Black  Rock,  Tonawanda,  and  Sns- 
pension  Bridge,  which  was  the  rate  being  paid  at  the  time  to 
these  points  on  lumber,  laths,  shingles,  heading  and  some  other 
like  forest  products. 

On  shipments  made  by  water  from  Bay  City  to  Bu£hlo,  Black 
Rock  and  Tonawanda,  and  through  these  places  to  points  further 
east,  the  cost  of  cartage  is  considerable,  and  the  general  manager 
of  the  complainant  testified  that  complainant  shipped  by  rail  to 
avoid  payment  of  expensive  cartage. 

The  defendants  maintain  and  their  rate  sheets  establish,  thesamo 
rates  and  charges  on  box  shooks  as  on  lumber,  laths  and  shinglei 
from  Bay  City  to  points  in  Illinois,  Indiana,  Ohio  and  other 
states,  including  the  cities  and  ports  of  Toledo,  Sandusky  and 
Cleveland,  Ohio,  to  which  Ohio  ports,  lumber,  laths,  shingles  and 
other  forest  products  are  largely  carried  by  water  from  Bay  City 
East  of  Buffalo,  box  shooks,  lumber,  laths  and  shingles  are  rlnnnfrti 
tDgether  and  carried  at  one  and  the  same  rate.  Practically  they 
are  so  classed  and  carried  between  all  points  other  than  Bay  City 
and  said  ^ew  York  points  of  Buffalo,  Tonawanda^  Black  Bock 
and  Suspension  Bridge. 
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After  the  hearing  and  mvestigation  of  this  proceeding  the  de- 
fendants, through  the  Michigan  Central,  the  Flint  &  Pere  Mar- 
quette, and  the  Chicago  &  Grand  Trunk,  the  defendant  companies 
having  initial  lines  at  Bay  City,  filed  with  the  Commission,  to 
take  eflfect  February  12,  1894,  "a  joint  commodity  tariflE  on  lum- 
ber," including  box  shocks,  estabUshing  the  same  rate  of  12  cents 
on  the  several  products,  and  after  said  12th  day  of  February, 
1894,  the  defendants  ceased  making  the  alleged  excessive  and 
higher  charges  on  box  shocks  than  on  lumber,  laths  and  shingles, 
as  the  complainant  asked  they  might  be  required  to  do. 

In  view  of  the  above  ascertained  facts,  the  higher  rate  charged 
by  defendants  on  box  shocks  than  on  lumber,  laths  and  shingles 
carried  from  Bay  City  to  Buffalo,  Black  Bock,  Tonawanda  and 
Suspension  Bridge  between  March  25, 1890,  and  February  12, 
1894,  was  not  justified,  and  to  the  extent  of  the  difference  in  these 
rates  was  excessive  on  box  shocks. 

The  defendants,  by  their  tariff  of  March  25,  1894,  established 
the  same  rate,  12  cents  per  100  pounds,  on  box  shooks,  lumber, 
laths  and  shingles,  thus  making  reparation  as  to  so  much  of  the 
complaint  as  relates  to  discrimination  and  inequality  of  rates 
charged  by  conceding  to  the  complainant  the  rate  of  charges  it 
had  asked  for.  Any  order  in  respect  to  the  charges  is  unneces- 
sary now  that  they  are  no  longer  excessive. 

The  complainant  asks,  by  way  of  reparation,  that  the  defend- 
ants may  be  required  to  refund  the  amount  of  damages  suffered 
by  reason  of  the  amount  of  charges  in  excess  of  12  cents  per  100 
pounds  on  box  shooks  shipped  by  complainant  over  defendants' 
roads  to  Buffalo,  Black  Kock,  Tonawanda  and  Suspension  Bridge 
and  for  the  loss  of  business  which  complainant  alleges  it  was 
unable  to  get  because  of  the  higher  rate  on  box  shooks.  The 
aggregate  of  the  damages  or  reparation  so  claimed  was,  at  the 
time  the  complaint  was  filed,  $500.00. 

No  testimony  was  given  or  offered  at  the  hearing  as  to  any  loss 
of  business,  or  tending  to  establish  such  claim. 

The  bills  of  lading,  expense  bills  and  other  testimony  produced 
at  the  hearing,  showed  shipments  of  box  shooks  over  the  roads  of 
the  defendant  companies  to  interior  points  east  of  Buffalo,  Black 
Rock,  Tonawanda  and  Suspension  Bridge,  at  aggregate  rates 
made  up  of  the  rate  from  Bay  City  to  Buffalo  and  other  points  on 
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the  New  York  border,  with  the  rate  to  interior  points  east  there- 
of added,  and  the  amounts  of  transportation  charges  so  added 
together  are  not  separately  disclosed. 

The  complainant  is  allowed  until  October  1,  1895,  to  make 
proof  of  the  amounts  it  paid  to  the  defendants  in  excess  of  12 
cents  per  100  pounds  on  box  shocks  carried  by  them  from  Bay 
City  to  Buffalo,  Black  Eock,  Tonawanda  or  Suspension  Bridge, 
between  March  26,  1890,  and  February  12,  1894,  during  which 
time  the  defendants'  rate  was  12  cents  per  100  pounds  on  lumber, 
laths  and  shingles,  carried  from  Bay  City  to  Buffalo  and  othei 
places  last  above-named.  Without  such  proof,  the  question  and 
amount  of  reparation  cannot  be  determined. 
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8.  J.  HILL  A  BRO.  V.  NASHVILLE,  CHATTANOOGA  & 
ST.  LOUIS  RAILWAY  COMPANY,  WESTERN  & 
ATLANTIC  RAILROAD  COMPANY,  EAST  TEN- 
NESSEE, VIRGINIA  &  GEORGLdL  RAILWAY  COM- 
PANY, GEORGIA  SOUTHERN  &  FLORLDA  RAIL. 
ROAD  COMPANY,  LOUISVILLE  &  NASHVILLE 
RAILROAD  COMPANY,  AND  SAVANNAH,  AMERI- 
CUS  &  MONTGOMERY  RAILWAY  COMPANY. 


Decided  October  19, 189S. 


1  The  eompelitiTe  and  basing  point  ijitem  under  which  railroad  compantea 
operating  in  the  Southern  Railway  d;  Steamship  AsaociatiQn  teixiUnry  elect 
distributing  centers  and  competing  points,  reyiewed,  again  condemned, 
and  found  to  result  in  unreasonable  and  unlawful  rates  to  points  daasbd  as 
local,  and  give  favored  business  rivals  unreasonable  advantage. 

8.  In  the  absence  of  other  influential  conditions,  distance  may  be^falrly  con- 
sidered a  controlling  element  in  fixing  reasonable  rates.  The  distance  be- 
ing in  favor  of  one  of  two  competing  points,  and  neither  the  cost,  the  value 
of  the  service  nor  other  conditions  of  transportation  in  favor  of  the  other, 
the  shorter  distance  point  cannot  Justly  be  denied  at  least  equal  rates  with 
the  loDger: 

3.  Udd,  on  the  facts  in  this  case,  that  any  higher  rate  from  Nashville,  Tenn,, 
to  Cordele,  Qa.,  than  to  Albany  and  Americus,  Ghi.,  is  unreasonable  and 
unduly  prejudicial  to  complainants. 

4.  Where  carriers  form  an  indirect  line  over  which  they  transport  freight 
and  charge  and  receive  greater  compensation  in  the  aggregate  for  a  shorter 
than  for  a  longer  distance,  the  shorter  being  included  within  the  longer: 

EM  to  be  unlawful  and  in  conflict  with  section  4  of  the  Act  to  Regulate  Com- 
merce: and, 

HM^  further:  the  fact  that  a  more  direct  line,  over  which  the  mileage  to  a 
longer  distance  point  (Macon  or  Americus)  by  the  indirect  line  is  less  than 
the  mileage  to  a  shorter  distance  point  (Cordele)  by  such  indirect  line,  may 
be  or  is  formed  and  used  in  transporting  grain  to  or  from  such  longer  dis 
tance  point  (Macon  or  Americus),  does  not  alter  or  so  change  the  conditioi  8 
of  transportation  over  the  indirect  line  as  to  take  it  out  of  the  rule  of  the 
statute. 
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REPORT  AND  OPINION   OF  THE  COMMISSION. 

Morrison,  CJuiirmcm: 
The  complaint  in  this  case  is  as  follows : 

'^  S.  J.  Hill  &  Bro.  V.  ^Nashville,  Chattanooga  &  St.  Loiub 

way,  Western  &  Atlantic  Railroad,  East  Tennessee,  Virginia 
&  Georgia  Eailway,  Georgia  Sonthem  &  Florida  Bailroad, 
Lonisville  &  Nashville  Eailroad,  Savannah,  AmericiiB  & 
Montgomery  Railway." 

^'The  petition  of  the  above-named  complainant  respectfully 
shows : 

I.  That  S.  J.  Hill  &  Bro.  are  a  firm  in  a  wholesale  and  retail 
grain,  hay  and  flour  business  at  Cordele,  Ghu 

II.  That  defendants  above-named  are  common  carriers,  and 
under  a  common  control,  management  or  arrangement  for  oon- 
tinuons  carriage  or  shipment,  and  engaged  in  the  transportation 
of  passengers  and  property  wholly  by  ndlroad  between  Nashville 
in  the  state  of  Tennessee  and  Cordele  in  the  state  of  Georgia, 
and  as  such  common  carriers  are  subject  to  the  Act  to  Regulate 
Commerce. 

III.  That  on  Aug.  8,  1892,  petitioners  had  shipped  to  them 
from  Nashville,  via  N.  C.  &  St.  L.  R.  R.  to  Chattanooga,  W.  & 
A.  R.  R.  to  Atlanta,  E.  T.  V.  &  G.  R.  R.  to  Macon,  and  G-  8.  & 
F.  R.  R.  to  Cordele,  one  car  of  corn  for  which  the  chatgea  were 
27^  per  hundred  pounds,  while  the  same  car  is  allowed  to  pais 
over  said  lines  through  Cordele  to  Americus,  a  greater  distance  by 
31  miles,  for  20^  per  hundred  pounds. 

lY.  That  in  July,  1892,  petitioners  caused  to  be  shipped  from 
Nashville,  Tenn.,  via  L.  &  N.  R.  R.  to  Montgomery,  S.  A,  M. 
Ry.  to  Cordele,  one  car  of  flour  for  which  the  charges  were  31^ 
per  Lundred  pounds,  whereas  the  rate  over  said  lines  from  Nash- 
ville through  Cordele  to  Macon,  a  distance  of  65  miles  further,  is 
only  22^  per  hundred  pounds. 

Wherefore  the  petitioners  pray  that  the  defendants  may  be  re- 
quired to  answer  the  charges  herein,  and  that,  after  due  hearing 
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and  investigatioD,  an  order  be  made  commanding  the  defendants 
to  cease  and  desist  from  said  violations  of  the  Act  to  Kegnlate 
Commerce,  and  for  each  other  and  farther  order  as  the  Conmus- 
sion  may  deem  necessary  in  the  premises." 


The  Nashville,  Chattanooga  &  St.  Louis  Railway  Company, 
answering  for  itself  and  for  the  Western  &  Atlantic  Railroad 
Company,  of  which  said  Kashville,  Chattanooga  &  St.  Lonis 
Railway  Company  is  lessee,  denies  that  these  companies  discrim- 
inate against  complainant  or  the  city  of  Cordele,  in  rates  of 
transportation  on  grain,  hay,  floor  or  other  freight ;  denies  that 
Cordele  is  on  a  direct  line  or  intermediate  with  Macon,  Americas 
and  Albany,  on  shipments  reached  over  their  lines ;  and  claims 
that  the  rates  to  Cordele  are  made  apon  the  same  basis  as  to 
stations  on  either  side  of  Cordele,  and  upon  a  fair  and  reasonable 
basis ;  and  denies  that  they  are  anreasonable  or  discriminating  in 
their  natnre,  or  that  they  are  in  violation  of  section  f  oar  of  the 
Act  to  Regalate  Commerce. 

The  East  Tennessee,  Virginia  &  Georgia  Railway  Company, 
answering  by  its  receivers,  Charles  M.  McGhee  and  Henry  Fink, 
avers  that  the  road  of  said  company,  its  assets  and  the  transac- 
tion of  its  bnsiness  has  been  placed  in  the  hands  of  said  receivers 
by  order  of  the  Federal  coart ;  and  says  that  ^'this  respondent 
has  no  knowledge  as  to  what  is  set  forth  in  the  petition,  and  can 
neither  admit  nor  deny  the  same." 

The  Georgia  Southern  &  Florida  Railroad  Company,  for  an- 
swer, alleges  that  rates  between  the  east  and  west  and  Cordele  are 
made  by  adding  locals  to  the  current  rates  to  or  from  Macon,  Al- 
bany or  AmericuB,  and  that  this  basis  is  proper  and  just  to  all 
concerned ;  that  it  does  not  touch  Albany  or  Americus,  or  fix 
the  rates  between  these  points  and  the  east  and  west,  but  has 
traffic  arrangements  with  its  connections  whicii  enable  it  to  han- 
dle business  to  and  from  these  points  through  Cordele;  that  it 
does  not  fix  rates  between  Macon  and  the  east  and  west,  but  is 
enabled  by  means  of  traffic  arrangements  with  other  lines,  to 
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handle  business  between  Macon  and  the  east  and  west  through 
Cordele ;  that  the  rates  to  and  from  Gordele  are  now  made  on  a 
proper  basis  and  respondent  should  not  be  required  to  make  a 
change  which  would  seriously  affect  its  revenue,  and  on  account 
of  light  business  and  increased  expenses,  it  is  not  in  condition  to 
stand  any  reduction  in  its  revenue ;  that  for  these  reasons  it  would 
be  a  hardship  to  require  it  to  desist  from  participating  in  busi- 
ness between  the  east  and  west  and  Albany,  Americus  and  Ma- 
con through  Cordele ;  and  claims  that  it  is  not  violating  the  Act 
to  Regulate  Commerce. 

The  separate  answer  of  the  Louisville  &  Kashville  Bailroad 
Company  denies  participation  in  the  alleged  transportation  of 
com  from  Nashville,  Tenn.,  to  Gordele,  Ga.,  in  August,  1892 ; 
it  avers  that  in  July,  1892,  it  did  carry  a  mixed  carload  of  floor, 
meal  and  bran  from  Nashville,  Tenn.,  over  its  line  to  Mont- 
gomery, and  there  delivered  the  same  to  the  Savannah,  Americas 
&  Montgomery  Railroad ;  that  said  freight  was  consigned  to  S. 
J.  Hill  &  Bro.,  Cordele,  G«.,  and  the  charges  on  the  same  were 
made  in  accordance  with  the  published  tariff  rates  of  respondent 
from  Nashville  to  Cordele ;  respondent  further  states  that  Cordele 
is  not  an  intermediate  point  on  the  liiie  from  Nashville,  Tenn.,  to 
Macon,  Ga.;  that  Cordele  is  more  distant  from  Nashville  than 
Macon  is,  and  that  the  rates  from  Nashville  to  Gordele  are 
rightly  and  properly  higher  than  to  Macon. 

The  Savannah,  Americus  &  Montgomery  Railway  Company, 
answering  the  complaint,  says  that  the  rates  from  western  points 
to  Americus,  Albany,  Macon  and  Cordele  were  fixed  by  the 
Southern  Railway  &  Steamship  Association,  of  which  it  is  a 
member,  and  in  fixing  these  rates  the  shortest  line  between  two 
points  is  the  governing  condition  ;  that  the  short  line,  as  a  rale, 
from  western  points  to  ifaeon,  Americus  and  Albany,  is  via  At- 
lanta ;  tliat  in  making  up  total  mtes  from  western  points  to  Cor- 
dele the  local  rates  are  added  to  the  established  rates  to  Macon, 
Americus  and  Albanv,  and  the  lowest  total  obtained  therefrom  is 
adopted  by  all  the  lines  in  connection  with  other  various  routes 
coinpetinir  for  Cordele  business,  which  results  in  higher  rates  to 
Cordele  than  to  either  Albany,  Americus  or  Macon ;  that  the 
lines  prefer  to  abandon  business  to  Cordele  rather  than  rednce 
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the  Cordele  rates  to  the  rates  in  force  to  more  distant  points  in 
the  direction  in  which  the  freight  moves,  because  such  redaction 
would  necessitate  a  reduction  at  other  points  which,  in  the  pres- 
ent depressed  condition  of  the  roads,  would  increase  their  diffi- 
culties ;  that  "the  conditions  surrounding  the  business  to  Macon, 
Cordele,  Americus  and  Albany  are  most  widely  dissimilar,  the 
process  of  rate  construction  is  also  dissimilar,  and  the  causes 
which  operate  against  the  rapid  growth  of  the  business  of  the 
complainants,  and  the  city  of  Cordele,  do  not  find  their  origin  in 
the  present  constmction  of  the  rates,  nor  does  the  Savannah, 
Americus  &  Montgomery  Railway  discover  that  any  injustice 
would  be  done  to  any  party  but  the  transportation  companies,  if 
the  Interstate  Commerce  Commission  ordered  a  modification  of 
the  rates,  in  compliance  with  the  4th  clause  of  the  Interstate 
Commerce  Act." 

In  a  paper  filed  by  way  of  replication,  after  the  defendants  had 
filed  their  answers,  the  complainant  denied  asking  cheaper  rates, 
but  asked  equal  rates  with  more  distant  points  having  lower  rates. 
aQd  avers  that  the  defendants,  by  their  traffic  arrangements,  reach 
Americus  and  Albany  through  Cordele,  and  carry  freight  to 
these  more  distant  points  at  lower  rates,  and  reach  Macon  through 
Americus  and  Cordele  and  carry  freight  to  this  more  distant 
point,  Macon,  at  lower  rates  than  to  Cordele. 

FACTS. 

The  facts  in  the  case  are  as  follows : 

1.  Cordele  is  located  30  miles  east  of  Americus,  and  at  the  in- 
tersection or  crossing  of  the  Savannah,  Americus  &  Montgomery 
and  the  Geort^ia  Southern  &  Florida  roads,  and  a  branch  line  of 
the  Savannah,  Americus  &  Montgomery  railway  extends  from 
Cordele,  35  miles  southeast,  to  Albany.  Macon  is  65  miles  north 
of  Cordele,  by  the  Georgia  Southern  &  Florida  road. 

The  Nashville,  Chattanooga  &  St.  Louis  Railway  Company, 
the  Western  &  Atlantic  Railroad  Company,  the  East  Tennessee, 
Virginia  &  Georgia  Railway  Company,  and  the  Georgia  Southern 
&  Florida  Railroad  Company,  form  a  line  from  Nashville,  via 
Chattanooga,  Atlanta  and  Macon  to  Cordele,  and,  connecting 
with  the  Savannah,  Americus  &  Montgomery  Railway  Company 
at  Cordele,  extend  their  line  to  Americus  and  Albany. 
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The  Lonisville  &  Kashville  and  the  Sayannah,  Amerieas  & 
Montgomery  roads  connect  at  Montgomery  and  form  a  line  from 
Kashville  through  Montgomery  to  Americas^  thence  to  Cordele, 
and  thence  to  Albany,  and  connecting  with  the  Oeorgia  Sontheni 
&  Florida  Bailroad  at  Gordele,  the  Lonisville  &  Naahville  and 
the  Savannah,  Americus  &  Montgomery  roads  extend  their  line, 
or  form  a  line  from  Nashville  through  Montgomery,  Americni 
and  Cordele  to  Macon. 

Grain  and  flour  are  carried  by  the  defendants  over  some  of 
these  lines  from  Kashville  through  Cordele  to  Macon  and  to 
Albany,  and  over  others  through  Gordele  to  Ameriens,  under 
joint  tariffs  of  through  rates. 

The  distances  over  the  most  direct  or  short  lines  from  Nash- 
ville to  Macon^  Americus,  Cordele  and  Albany,  are  as  foUowi: 

JF'rom  IfashmUe. 

Shobt  Lnncs.                                    warn. 
To  Macon,  over  Nashville,  Chattanooga  &  St.  hoxoBj  fhe 
Western  &  Atlantic  and  East  Tenn.,  Ya.  &  GHel  roada^ 
via  Chattanooga  and  Atlanta S77 

'^  Americus,  over  the  Louisville  &  Nashville  road  and 
Central  E.  B.  of  Ga.  via  Birmingham,  Opelika  aad 
Columbus 480 

^^  Cordele,  over  Nashville,  Chattanooga  &  St.  Louis,  the 
Western  &  Atlantic,  East  Tenn.,  Va.  &  Gku  and  Georgia 
Southern  &  Florida  roads,  via  Chattanooga,  Atlanta  and 
Macon 4iS 

"  Albany,  over  Louisville  &  Nashville  road  and  Central 
B.  B.  of  Ga.  via  Birmingham,  Opelika,  Columbus  and 
Americus 466 

The  lines  named  in  the  complaint  and  the  distances  by  those 
lines  to  Cordele,  Americus,  Macon  and  to  Albany,  are : 

From,  NashviHe. 

To  Cordele,  via  Chattanooga,  Atlanta  and  Macon,  over  the 
Nashville,  Chattanooga  &  St.  Louis,  the  Western  &  At- 
lantic, the  East  Tenn.,  Va.  &  Ga.,  and  the  Georgia 
Southern  &  Florida  roads 449 

"  Americus,  via  Chattanooga,  Atlanta,  Macon  and  Cordele, 
over  the  Nashville,  Chattanooga  &  St.  Louis,  the  West- 
ern &  Atlantic,  the  East  Tenn.,  Va.  &  Ga.  and  the 
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Geoi^ia  Soathern  &  Florida  roads  to  Cordele,  and 
thence  to  Americns,  over  the  Savannah,  Americas  & 

Montgomery  road 473 

Albany,  via  Chattanooga,  Atlanta,  Macon  and  Cordele, 
over  the  Nashville,  Chattanooga  &  St.  Louis,  .the  West- 
em  &  Atlantic,  the  East  Tenn.,  Ya.  &  Ga.  and  the 
Georgia  Southern  &  Florida  roads  to  Cordele,  and 
thence  to  Albany,  over  the  branch  line  of  the  Savannah, 
Americus  Ss  Montgomery  road 477 

^  Cordele,  t^  Montgomery  and  Americus,  over  the  Louis- 
ville &  Nashville  and  the  Savannah,  Americus  Ss  Mont- 
gomery roads  . . . « 475 

Albany,  via  Montgomery  and  Americus,  over  the  Louis- 
ville &  Nashville  and  Savannah,  Americus  A  Montgom- 
ery roads  to  Cordele,  and  thence  to  Albany,  over  the 
branch  of  the  Savannah,  Americus  &  Mon^mery  road  510 

^  Macon,  via  Montgomery,  Americus  and  Cordele,  over 
the  Louisville  &  Nashville  and  Savannah,  Americus  A 
Montgomery  roads  to  Cordele,  and  thence  to  Macon, 
over  uie  Georgia  Southern  &  Florida  road 640 

The  short  lines  and  lines  named  in  the  complaint^  set  forth  in 
the  foregoing  tables,  are  not  the  only  rail  lines  over  which  traffic 
may  be  hauled  from  Nashville  to  Macon,  Cordele,  Americus  and 
Albany.  A  number  of  other  lines  from  Nashville  to  Cordele,  aa 
well  as  to  Macon,  Americus  and  Albany,  may  be  formed  by  dif- 
ferent combinations  of  roads,  with  each  of  the  two  initial  carriers, 
the  Louisville  &  Nashville  and  the  Nashville,  Chattanooga  A  St. 
Louis  Railway. 

As  shown  by  the  Annual  Beport  of  the  Louisville  &  Nashville 
Railroad  Company,  one  of  the  initial  carriers,  that  company  has, 
by  ownership  of  a  majority  of  capital  stock,  a  controlling  interest 
in  the  line  of  the  other  initial  carrier,  the  Nashville,  Chattanoga 
&  St  Louis  Railway  Company. 

2.  The  defendants  have  made  several  changes  in  their  grain 
and  flour  rates  since  they  were  complained  against.  Those  in 
force  when  the  complaint  was  made,  and  those  now  in  force^  are 
shown  in  the  following  table : 
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Ratb 

[ti  Cknth 

FKU  100  Lbb. 

Per  Barbel. 

GB*ra. 

FLOUR  O,    8ACK. 

FLOUR. 

s  - 

1 

„i 

1 

P  i 

1 

To 

""  i 

1 

"a 

1 

'i 

i 

Albany,  Ga. 

20 

21 

u 

26 

40* 

43 

Amerlcus,  Qa. 

ao 

81 

S4 

35 

40* 

43 

Cordele,  Oa. 

27 

m 

81* 

82* 

65 

57 

Macon,  Ga. 

18 

18 

89 

38 

M 

86 

From  June  1, 1895,  to  September  16, 1895,  defendantB'  grab 
and  floor  rates  were  conBiderably  lower  than  they  now  are^  oi 
were  when  the  complaint  was  filed,  as  shown  by  the  foUowing 
table: 


June  1.  1836, 
Sept.  1«,  1835. 

BaTB  Of  Gbhtb  nx  100  Lk 

Prom  NaihTUle, 
Tenn. 

ORAIM. 

vLouB  iH  tacx. 

VLOUBPnaiL. 

To 

Albany,  Oa. 
Americiu,  Gft. 
MacoD,  Oa. 
Cordele,  Oa. 

17 

17 
15 
33* 

tl 

81 

1« 

«7J 

84 
M 

80 
47 

The  rates  on  grain  and  floor  from  Nashville  to  SftTannali  and 
other  Bontlieaeteru  Atlantic  porta,  over  defendants'  lines,  throngb 
Macon  and  Cordele,  are: 

Grain,  per  100  lbs 17  oenti. 

Flour  in  sacks,  per  100  lbs. SI      « 

Floor  in  barrels,  per  bbl 84     ** 

The  som  of  the  local  rates  over  defendants'  several  lines  from 
Nashville  via  Hacon  to  Cordele  on  grain  is  49  eta.  per  100  llit4 
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the  local  rate  on  grain  from  Macon  to  Cordele  iB  9  cents  per 
100  Iba. 

The  defendants  charge  complainants  67  cents  for  carrying  a 
barrel  of  flour  (200  lbs.)  from  Nashville  through  Macon  to  Cor- 
dele. On  a  barrel  of  flour  carried  through  Macon  to  Cordele  the 
defendants  receive  38  cents  for  the  haul  to  Macon.  The  defend- 
ants' charge  is  approximately  a  cent  per  ton  per  mile  on  flour  from 
Nashville  to  Macon.  On  the  same  mileage  basis  their  rate 
through  Macon  to  Cordele  on  a  barrel  of  flour  would  be  44  cents, 
or  13  cents  less  than  their  Cordele  rate. 

3.  By  the  short  lines  Cordele  is  nearer  to  the  ports  of  Savan- 
nah, Brunswick  and  Jacksonville  than  either  Macon^  Americas 
or  Albany,    The  distances  are  as  follows : 

From  Sa/o(mnaJu 
TO  Shobt  LnnBS.  xilm. 

Cordele.        Via  Lyons,  over  the  Central  of  Georgia  and  the 

Savannah,  Americus  &  Montgomery 169 

Albany.         Via  Lyons  and  Cordele,  over  me  above-named 

roads 204 

Americna.     Via  Lyons  and  Cordele,  over  the  above-named 

roads 199 

Macon.  Via  Millers,  over  Central  B.  B.  of  Georgia.  • .  191 

From  Brv^iswick. 
TO  Shobt  Linbs.  iolbs. 

Cordele.  Via  Helena,  over  Southern  Railway  and  Savan- 
nah, Americus  &  Montgomery  road 167 

Albany.        Over  the  Brunswick  &  western  RE 171 

Americus.     Via  Helena  and  Cordele,  over  the  Southern 

Hallway  and  Savannah,  Americus  &  Mont- 
gomery    198 

Macon.         Over  Southern  Eailway 190 

From  Jacksonville. 
TO  Shobt  Lmss.  hilbs. 

Cordele.         Via  Waycross  and  Tif ton,  over  the  Savannah, 

Florida  &  Western,  the  Brunswick  &  West- 
ern, and  the  Georgia  Southern  &  Florida 
roads 186 

Albany.         Via  Waycross,  over  the  Savannah,  Florida  & 

Western,  and  the  Brunswick  &  Western  roads  187 
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Ameriens.  Fia  Wavcross,  Tifton  &  Cordele,  over  the  Sa- 
vannah, Florida  &  Western,  the  Brunswick 
&  Western,  the  Georgia  Southern  &  Florida 
and  the  Savannah,  Amerieus  &  Montgomery 
roads 216 

Macon.  Via  Everett,  over  the  Florida  Central  &  Penin- 
sula and  the  Southern  Eailway 252 

The  rates  from  each  of  these  ports  to  Cordele  are  in  excess  of 
the  rates  to  Macon  and  Albany  on  all  the  classes,  and,  with  few 
exceptions,  higher  than  to  Amerieus.  They  are,  for  example,  as 
follows: 

From,  Sa/oannah^  Oa. 

Glasses  liiS^6    6A£CDEH^^ 

To  Macon,  Ga.  64  56  48  40  34  30  18  27  16  15  32  40  33 
«  Amerieus,  "  69  63  51  43  35  33  20  28  20  19  38  48  40 
«  Cordele,      ''     94  82  74  63  49  39  37  37  19  17^49  63    STj 

"  Albany,      «     64  56  48  40  34  29  18  27  15  14  32  40    31 

4.  The  rates  to  Macon,  Amerieus,  Cordele  and  Albany,  both 
from  the  west  and  the  east  are  regulated  by  the  Southern  Bail- 
way  &  Steamship  Association,  of  which  the  defendants  are  mem- 
bers. In  making  the  total  through  rate  to  Cordele,  a  different 
rule  is  adopted  from  that  applied  to  Macon,  Amerieus  and  Al- 
bany. The  rates  to  Cordele  are  fixed  under  what  is  known  as  the 
"  basing  point "  or  "  trade  center  "  system ;  for  example,  on  a  ship- 
ment from  Nashville  the  rate  to  Cordele  is  the  through  rate  to 
Amerieus  or  Macon  with  the  local  rate  to  Cordele  added,  over 
either  the  Savannah,  Amerieus  &  Montgomery  or  the  Georgia 
Southern  &  Florida  road,  while  the  through  rate  to  Albany  is  tiie 
same  as  to  Amerieus,  though  the  freight  passes  through  Ameriens 
to  Cordele  and  Albany.  In  making  rates  to  Cordele  from  Nash- 
ville on  corn,  fiour  and  other  freights,  Ameriens  and  Albany,  as 
well  as  Macon,  are  treated  as  basing  or  competing  points,  and 
Cordele  as  a  local  station.  The  rate  to  Cordele,  so  made  up,  is 
the  rate  to  one  of  these  competing  points  having  the  lowest  rate, 
with  the  local  rate  from  such  competing  point  to  Cordele  added. 

Defendants  claim  to  justify  this  difference  in  method  of  con- 
structing rates  on  the  ground  that  Albany,  Ameriens  and  Macon 
are  competitive  points,  and  that  Cordele  is  not.  This  system  of 
rate  making  results,  as  appears  from  the  foregoing  tables,  in 
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throogli  rates  to  Cordele,  from  both  east  and  west,  very  much 
higher  in  the  aggregate  than  to  Macon,  Americus  and  Albany,  as 
well  when  Gordele  is  the  shorter  as  when  it  is  the  longer  distance 
point.  By  the  shortest  line,  the  distance  from  Nashville  to  Am- 
ericus is  12  miles  less,  and  to  Albany  24  miles  more  than  to  Cor- 
dele,  but  the  rate  to  Cordele  is  35  per  cent  higher  than  to  either. 

It  does  not  appear  that  grain  and  flour  are  extensively  shipped 
from  Kashville  to  Macon  by  the  indirect  route  over  the  Louisville 
&  Kashville,  the  Savannah,  Americus  &  Montgomery  and  the 
Georgia  Southern  &  Florida  roads,  through  Montgomery,  Amer- 
icus and  Cordele,  thence  to  Macon.  When  shipments  are  so 
made  over  the  indirect  route  through  Cordele  to  Macon,  they  take 
the  regular  Macon  rate,  which  is,  approximately,  half  as  much 
more  to  Cordele  than  to  Macon,  though  by  this  route  Cordele  is 
the  shorter  distance  point  by  65  miles. 

The  foregoing  tables  of  short  line  distances  and  rates  illustrate 
the  inequality  that  results  from  the  basing  point  system,  in  the 
rates  to  Cordele  treated  as  a  local  noncompeting  point,  and  to 
Maoon,  Americus  and  Albany  treated  as  basing  and  competing 
points.  The  competition  in  transportation  to  Macon,  Americus 
and  Albany,  which,  it  is  claimed,  distinguishes  them  as  competitive 
points,  is  competition  between  the  rail  lines,  the  companies  all 
being  members  of  the  Southern  Bailway  &  Steamship  Assooia- 
tion. 

5.  Cordele  is  not  so  large  as  the  much  older  cities,  Americus? 
Albany  and  Macon ;  its  tonnage  of  com  and  flour  and  other  pro- 
ducts is  small  in  comparison  with  theirs,  and  its  relatively  unequal 
rates  detract  from  its  business  and  lessen  the  demand  for  these 
commodities.  Cordele  has  grown  up  since  the  building  of  the 
Savannah,  Americus  &  Montgomery  Railway.  In  April,  1S93, 
four  years  after  its  incorporation,  it  had  a  population  of  about 
2500 ;  it  had  a  cotton  mill  and  two  saw-mills  in  operation,  another 
ready  for  work,  two  in  process  of  construction,  and  a  number  of 
others  in  the  vicinity. 

As  dealers  in  grain,  flour  and  hay,  the  complainants  meet  with 
the  competition  of  Albany,  Americus  and  Macon  dealers  in  the 
same  products^  who  have  lower  rates  from  the  common  source  of 
supply. 

28 
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CONCLUSIONS. 

The  complaint,  copied  herein,  is  to  the  effect  that  the  rates  of 
the  defendants  on  grain  and  flour  from  Nashville,  Tenn.,  to  Co^ 
dele,  Gtt.,  are  unreasonable  and  unlawful,  both  of  themselves  and 
relatively  in  respect  to  the  rates  on  grain  and  flour  from  Nash- 
ville, Tenn.,  to  Macon  and  Americus,  Gra. ;  that  the  defendants, 
except  the  Louisville  &  Nashville  Eailroad,  carry  grain  and  floor 
from  Nashville,  through  Chattanooga,  Atlanta,  Macon  and  Cor- 
dele,  to  Americus,  more  distant  than  Gordele  by  this  route,  and 
the  Louisville  &  Nashville,  the  Savannah,  Americus  &  Mont- 
gomery and  the  Georgia  Southern  &  Florida  roads  carry  grain 
and  flour  from  Nashville,  through  Montgomery,  Americus  and 
Cordele,  to  Macon,  more  distant  than  Cordele  by  this  route,  and 
charge  a  greater  compensation  for  the  shorter  distance  to  Cordele 
by  either  route ;  that  such  greater  charge  to  Cordele  than  to  Am- 
ericus and  Macon  respectively  is  unlawful  and  in  oonliict  with 
section  4  of  the  Act  to  Eegulate  Commerce. 

The  defendants  deny  that  their  rates  are  unreasonable,  discrim- 
inating, in  conflict  with  section  4  of  the  Act  to  Begolate  Con^ 
merce,  or  otherwise  unlawful 

This  case  and  the  case  of  the  Cordele  Machine  Shop  againsir 
the  last  two  named  defendants  were  heard  together.     The  rate^ 
to  Cordele  were  the  subject  of  both.    The  testimony  was  thc^ 
same  and  the  questions  for  decision  were  practically  the  same  in. 
both.     In  that  case  it  was  claimed,  as  it  is  in  this,  that  rates  to 
Cordele,  Macon,  Americus  and  Albany  are  made  by  and  through 
the  Southern  Railway  &  Steamship  Association,  of  which  de- 
fendants are  members ;  that  in  flxing  these  rates  the  shortest  line 
between  two  points  is  the  governing  condition ;  that  the  condi^ 
tions  surrounding  the  business  (transportation)  to  Macon,  Cordele, 
Americus  and  Albany  are  widely  dissimilar  and  the  process  of 
rate  construction  is  also  dissimilar;  that  in  making  total  rates 
from  Nashville,  Birmingham  and  other  western  points  to  Cor- 
dele, local  rates  are  added  to  the  established  rates  from  such 
western  points  to  Macon,  Americus  and  Albany  the  lowest  total 
obtained  and  adopted  by  all  lines  competing  for  Cordele  business^ 
which  results  in  higher  rates  to  Cordele  than  to  either  Albany, 
Americus  or  Macon. 
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In  that  case,  Cordde  Machine  Shop  y.  Louisville  <b  N.  R.  Co. 

6  Inters.  Com.  Rep. y  6  L  C.  C.  Rep.  361,  the  Commission  fully 

considered  this  system  of  rate  making,  and  the  alleged  dissimilarity 
of  circumstances  and  competitiye  conditions  upon  which  defend- 
ants claimed  to  justify  it,  both  in  that  case  and  in  this,  and  said : 

«  This  system  yery  generally  preyails  in  the  territory  oyer  which 
the  Southern  Railway  &  Steamship  Association  assumes  jurisdic' 
tion  in  the  matter  of  fixing  and  adjusting  rates  to  points  in  such 
territory  designated  as  basing  or  competing  points.  Its  preval- 
ence was  and  is  claimed  to  be  the  outgrowth  of  competitiye  con- 
ditions and  was  brought  to  the  attention  of  this  Commission  soon 
after  its  organization,  when  the  Commission  said  (Be  ZouieviU* 
dk  N.  R.  Co.  1  Inters.  Com.  Rep.  278, 1  I.  C.  0.  Rep.  31,- 
opinion  by  Chairman  Cooley) : 

*The  pre-eminence  oi  trade  centers  in  the  territory  reached 
by  the  petitioner's  road  is  peculiar  and  has  probably  been  in- 
creased by  the  concessions  in  rates  which  tne  railroads  hay€ 
made  to  them,  while  making  less  concessions  or  none  at  all 
to  less  important  stations.  This  condition  of  a&tirs  tends  to 
perpetuate  itself,  and  the  disparity  of  rates  as  between  com- 
petitive and  noncompetitive  points — the  former  being  trade 
centers,  must  have  had  some  influence  to  increase  steadily 
the  disparity  in  growth  and  prosperity.' 

^  Among  other  objections  to  this  system  of  railway  tariff  ad- 
justment, made  by  the  Commission  in  that  case,  is  one  of  which 
an  illustration  is  disclosed  in  the  present  case,  namely,  that  it 
gives  to  railroad  managers  arbitrary  'power  of  determining,  within 
certain  limits,  what  towns  shall  tie  trade  centers  and  what  their 
relative  advantages.' 

"  In  the  case  of  Martin  y.  Chicago^  B.  <6  Q.  R.  Co.  2  Inters. 

Com.  Rep.  39,  40,  2  I.  C.  C.  Rep.  46,  47,  this  method  of  charges 

was  declared  to  be  in  conflict  with  the  statute  intended  to  secure 

relatively  equal  rates  to  large  and  small  towns.    The  Commission, 

by  Chairman  Cooley,  said : 

'  A  fatal  difficulty  with  the  theory  that  a  trade  center,  as 
euch,  is  entitled  to  specially  favorable  rates  is  found  in  the 
fact  that  it  is  in  conflict  with  the  spirit  and  purpose  of  the 
Act  to  Regulate  Commerce.  One  of  the  reasons  for  the 
passage  of  the  Act  was,  that  by  means  of  rebates  and  other 
contrivances,  large  towns  and  heavy  dealers  secured  advan- 
tages whicli  gave  them  a  practical  monopoly  of  markets  and 
shut  out  the  small  towns  and  small  dealers.  *  *  ♦ 
In  contemplation  of  a  law  which  was  enacted  in  the  in- 
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terest  of  equality  as  between  lar^  and  small  intereatL  tfiere 
can  be  no  unjust  discrimination  m  ginng  to  large  and  small 
towns  relatively  equal  rates.  It  is  not  a  matter  of  the  least 
importance,  in  a  legal  sense,  that  the  small  towns  are  strictlj 
local  and  noncompetitive.  If^  tmder  relativelif  equal  raie$ 
they  can  elevate  tnemaehes  to  the  dose  of  jdbibvng  toionSj  U 
is  their  right  to  do  eoJ 

"  In  a  later  case,  lie  Atlanta  dk  W.  P.  H.  Co.  2  Inters.  Com. 
Rep.  463,  464,  470-472,  3  I.  C.  C.  Rep.  24,  25,  46-49,  the  Com- 
mission, in  an  opinion  by  Oom'r  Walker,  say : 

^  It  is  peculiarly  true  that  long-established  usage  has  here 
(in  the  south)  created  a  system  of  so-called  ^^  trade  centers'' 
which  control  the  collection  and  distribution  of  commoditiea 
throughout  the  territory  in  their  vicinity ;  a  course  of  busi- 
ness which  has  become  so  firmly  grounded  that  the  territory 
surrounding  the  local  centers  is  frequently  spoken  of  as  ^^Ukt- 
urally  tributary  "  to  them, 

^  previous  to  the  passage  of  the  Act  to  Regulate  Oommeroe 
it  was  the  universal  custom  in  this  (the  southeni)  section  of 
the  country  to  establish  rates  to  certain  basic  pomts,  subject 
to  fluctuations  occasioned  by  competition  and  otherwise, 
while  rates  to  and  from  all  other  points  wero  obtained  by 
adding  the  local  charges  of  the  various  terminal  or  initial 
roads  to  the  rates  at  the  basing  points.    ♦    ♦    * 

*  While  this  method  was  satisfactory  to  the  centers  which 
it  created  and  maintained,  the  smaller  towns  and  rural  com- 
munities protested  against  a  system  which  worked  obviously 
to  their  disadvantage. 

'  The  belief  has  forced  itself  upon  this  Commission  with 
increasing  strength  during  the  period  in  which  it  has  ob- 
served the  operation  of  various  systems  of  rate  making  in 
the  southern  states  and  elsewhere,  that  this  system  of  com- 
bined joint  and  local  rates  to  points  in  the  southern  states 
intermediate  to  the  so-called  basing  points  is  in  a  very  great 
degree  responsible  for  the  lack  of  local  development  in  that 
region,  except  at  favored  localities.* 

"  In  answer  to  the  objection  made  in  that  case,  as  in  (he  caw 
before  us,  that  a  reduction  in  rates  to  local  points  so  as  to  make 
them  relatively  not  higher  than  the  rates  to  the  'basing  points' 
or  'trade  centers'  will  result  in  a  diminution  of  the  revenue  of 
the  roads,  it  was  and  is  said : 

*  They  say  that  the  railroads  must  live  or  there  can  be  no 
commerce  by  rail ;  and  they  insist  that  any  reduction  of  ratee 
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means  loss  of  revenue,  which  is  against  the  public  interest 
and  the  carrier's  right,  unless  the  rate  in  question  be  unrea- 
sonable per  86.  But  it  is  not  clear  that  the  application  of 
the  general  rule  of  the  law  would  involve  permanent  loss  of 
revenue.  The  stimulus  given  to  business  at  intermediate 
points  will  increase  traflBic  largely ;  that  proposition  has  been 
so  often  practically  demonstrated  that  no  intelligent  observer 
can  reject  it.      *     *     * 

'  At  present  the  amount  shipped  to  intermediate  points  is 
relatively  very  small ;  giving  such  points  the  rates  charged 
at  more  distant  places,  if  adopted  and  maintained  as  a  gen- 
eral principle,  would  necessanlj  encourage  local  industries 
and  enterprises.' 

^  The  defendants,  while  asserting  that  a  reduction  in  rates  to 
local  stations  will  not  result  in  an  increase  of  traffic  to  those  points 
sufficient  to  prevent  a  net  loss  of  revenue,  offer  no  statistics  or 
proof  in  support  of  that  assertion.  The  testimony  is  to  the  con- 
trary, and  so,  in  our  opinion,  is  the  better  reason. 

**^  In  sections  of  the  country  where  this  system  of  rate  making 
has  not  obtained,  the  prosperitv  of  railroads  and  communities  is 
believed  to  be  more  uniform,  if  not  greater,  and  it  may  be  fairly 
assumed  that  the  system  is  not  essential  to  the  prosperity  of  the 
roads  where,  with  rates  discriminating  as  between  localities  so 
long  prevailing,  the  roads  have  not  been  exceptionally  prosper- 
COS.  The  prosperity  of  a  road  must  be  more  dependent  upon 
the  general  prosperity  of  communities  along  its  entire  line  tnan 
upon  a  few  isolated  trade  centers  or  favored  and  widely  separated 
distributing  points.  Such  general  prosperity  must  be  largely 
dependent  upon  relatively  equal  or  nondiscriminating  rates  as  be- 
tween communities  and  rival  interests." 

If,  as  defendants  claim,  competitive  conditions,  existing  among 
themselves  and  other  members  of  the  Southern  Railway  &  Steam- 
ship Association,  authorize  them  to  select  basing  points  and 
distributing  centers,  and  to  give  them  lower  or  preferential 
rates,  upon  what  ground  are  Macon,  Americus  and  Albany  so 
favored,  while  this  advantage  is  denied  to  Cordele  ?  It  can  be 
and  is  reached  from  Nashville  over  various  competing  lines  formed 
in  connection  with  two  initial  and  two  terminal  lines,  it  has  con- 
venient rail  communication  east,  west,  north  and  south,  it  is  less 
distiwit  by  rail  from  the  coast  than  Americus,  Macon  and  Albany, 
and  is  arbitrarily  excluded  from  the  advantages  given  to  its  rivals 
and  business  competitors. 
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As  stated  substantially  by  this  Commission  in  the  case  heard 
with  this,  already  cited,  the  general  freight  and  passenger  agent 
of  one  of  the  defendant  companies,  a  witness  called  by  them  in 
support  of  the  higher  rates  to  Cordele,  testified  that  Maoon, 
Americus  and  Albany  were  competitive  points,  and  Cordele  was 
not,  for  the  reason  that  it  is  not  a  distributing  point  to  the  extent 
that  the  other  places  are ;  that  if  competitive  forces  were  aUowed 
to  operate  at  Cordele  so  as  to  give  it  lower  rates,  its  business 
would  increase  to  some  extent  and  thus  make  it  more  of  a  dis- 
tributing point.  Testimony  for  complainants  is  that  the  increase 
of  business  to  result  from  reduced  rates  would  be  large.  We 
have,  then,  this  state  of  case.  Cordele  is  not  treated  by  the  de- 
fendant roads  as  a  competitive  point  because  it  is  not  a  sufficiently 
large  distributing  point,  and  it  is  not  such  a  distributing  point 
because  it  is  not  treated  as  a  competitive  point,  and  the  defend- 
ants seek  to  excuse  themselves  from  wrongdoing  by  offering  the 
results  of  the  wrong  in  justification.  Tried  by  its  results,  this 
system  of  rate  making  is  at  variance  with  all  the  equality  pro- 
visions of  the  Act  to  Begulate  Commerce,  including  that  which 
requires  all  rates  to  be  reasonable  and  just.  It  results  in  rates  to 
Cordele  which  are  unreasonable  and  unlawful,  and  which  unduly 
prejudice  complainants,  and  give  their  more  favored  business  rivals 
in  Macon,  Albany  and  Americus  unreasonable  advantages. 

Answering  that  their  rates  to  Cordele  are  rightly  made,  by  a 
combination  of  through  rates  to  or  from  Macon,  Albany  or 
Americus  with  locals  thence  to  Cordele  added,  and  not  on  a  dis- 
tance basis,  the  defendants  protest  that  the  distance  being  greater 
the  rates  are  rightly  and  properly  higher  to  Cordele  than  to 
Macon  from  Nashville. 

In  the  absence  of  other  influential  conditions,  distance  may  be 
fairly  considered  a  controlling  element  in  fixing  reasonable  rates, 
and  the  distance  by  the  direct  line  being  considerably  longer,  the 
rate  to  Cordele  may  reasonably  be,  as  defendants  daim,  higher 
than  to  Macon.  But  the  mileage  basis,  fairly  adjusted,  which 
gives  to  Macon  a  rate  of  19  cents  per  100  lbs.,  applied  to  Cordele, 
would  reduce  its  rate  to  22  cents. 

The  distance  over  the  short  line  is  12  miles  in  favor  of  Ame^ 
icus,  and  strictly  on  a  distance  basis,  the  rate  on  grain  and  floor 
would  be  one  half  cent  (nearly  6  mills)  per  100  lbs.  against  Coi^ 
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dele ;  bnt  the  short  line  distance  from  Nashville  is  24  miles  in 
favor  of  Cordele  and  36  in  favor  of  Americus,  as  against  Albany, 
which  has  the  same  rate  as  Americas.  The  distance  being  in 
favor  of  Cordele,  and  neither  the  cost,  the  value  of  the  service 
nor  other  conditions  of  transportation  being  in  favor  of  Albany, 
Cordele  cannot  jnstly  be  denied  at  least  equal  rates  with  Albany, 
and  any  higher  rate  to  Cordele  than  to  Albany  and  Americas  is 
anreasonable  and  unduly  prejudicial  to  the  complainants. 

By  way  of  answer  to  or  in  avoidance  of  complainants'  state- 
ment to  the  effect  that  defendants  unlawfully  charge  more  for 
shorter  distances  to  Cordele  than  for  longer  distances  to  Macon 
and  Americus,  they,  the  defendants,  urge  that  Cordele  is  not  an 
intermediate  point  on  their  line  or  lines  from  Nashville  to  Macon, 
Albany  and  Americus  respectively,  and  that  over  the  most  direct 
lines  which  are  or  may  be  formed,  the  actual  mileage  to  Macon 
and  Americus  is  less  than  to  Cordele.     On  the  line  formed  and 
in  use  by  the  defendants  and  over  which  they  carry  grain,  flour 
and  other  freights  from  Nashville  through  Montgomery,  Amer- 
icas and  Cordele  to  Macon,  Cordele  is  an  intermediate  and  shorter 
distance  point  to  which  defendants  charge  and  receive  greater 
compensation  for  carrying  grain  and  flour  than  they  charge  and 
receive  on  grain  and  flour  carried  over  the  same  line  through 
Cordele  to  Macon.     The  same  is  true  as  to  the  line  formed  and 
m  use,  and  the  charge  made  for  carrying  over  it,  from  Nashville 
by  way  of  Atlanta,  Macon  and  Cordele  to  Americus.     The  fact 
that  more  direct  lines,  over  which  the  distance  to  Macon  and 
Americus,  respectively,  is  less  than  the  distance  to  Cordele  by 
any  lines  that  may  be  or  are  formed  and  used  in  transporting 
grain  from  Nashville  to  Macon  and  to  Americus,  does  not  alter 
or  so  change  the  conditions  of  the  transportation  as  to  take  it  out 
of  the  rule  of  the  statute,  and  make  the  greater  charge  for  the 
shorter  distance  to  Cordele  lawful.     The  defendants  insist  that 
as  the  rate  from  Nashville  to  Cordele  may  reasonably  be  greater 
than  to  Macon,  which  is  less  distant  than  Cordele  from  Nashville 
by  direct  line,  they  may  rightfully  participate  in  Macon  business 
over  their  lines  by  way  of  Cordele  which  may  lawfully  have  a 
higher  rate ;  and  further  insist  that  it  is  a  great  hardship  to  make 
their  participation  in  Macon  business  through  Cordele  dependent 
upon  a  reduction  of  their  higher  rates  to  Cordele. 
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The  defendants  declare  their  rates  to  Cordele,  which  are  half 
as  much  more  than  to  Macon,  to  be  no  more  than  is  reasonable. 

If  restraint  from  participation  in  the  longer  distance  and,  to 
them,  more  expensive  traffic  to  Macon  through  Cordele  at  such 
greatly  reduced  Macon  rates,  subjects  defendants  to  any  disad- 
vantage, the  statute  provides  relief  from  any  such  hardship  on 
application  to  the  Commission.  In  any  such  application,  rates  in 
dispute  may  be  adjusted  on  a  basis  of  fairness  to  all  interests. 

The  case  being  determined  on  other  grounds,  we  have  not 
deemed  it  necessary  to  decide  whether  the  defendants  have  been 
guilty  of  unjust  discrimination. 
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COKDELE  MACHINE  SHOP  V.  THE  LOUISVILLE  & 
NASHVILLE  KAILROAD  COMPANY  AND  THE 
SAVANNAH,  AMERICUS  &  MONTGOMERY  RAIL 
WAY  COMPANY. 


Decided  October  19,  1885. 


!•  Whfle  earrien  operating  shorter  lines  have  the  advantage^  both  III  making 
rates  and  in  canying  under  them,  they  cannot  dictate  a  system  of  charges 
which  the  operators  of  longer  lines  may  not  change  as  to  their  own  roads, 
though  it  may  be  true  as  a  rule,  and  as  claimed  by  defendants,  that,  to  get 
business,  longer  lines  must  take  it  as  low  as  rates  at  the  time  in  force  oyer 
more  direct  routes. 

1.  The  fourth  section  of  the  Act  to  Regulate  Commerce  cuts  off  any  pre* 
sumption  in  fayor  of  as  great  compensation  for  short  as  for  long  distances, 
and  is  based  on  the  assumption  that  ordinarily  a  higher  charge  for  a 
shorter  distance  is  discriminating  and  ezcessiye. 

IL  The  LouisyiUe  A  Nashville  Railroad  Company  and  the  Savannah,  Americus 
A  Montgomery  Railway  Company,  the  defendants,  unite  in  a  Joint  tariff 
over  thcdr  lines  from  Birmingham,  Ala.,  to  Cordele,  Ga.,  and  connecting 
at  Cordele  with  the  Georgia  Southern  A  Florida  Railway  Company,  the 
three  companies  form  a  line  and  join  in  a  tariff  through  to  Macon:  HM^ 
that  the  two  companies  first  named  may  lawfuUy  accept  less  for  their 
haul  to  Cordele  as  a  part  of  the  through  rate  to  Macon  than  they  might 
lawfully  charge  for  the  haul  to  Cordele  for  local  delivery;  but  when  the 
defendants  carry  a  ton  of  pig  iron  to  Cordele  destined  to  Macon,  and 
receive  for  their  share  of  the  through  tariff  $1.45,  and  when  they  cany  it 
to  Cordele  for  complainant  they  charge  $8.69,  this  charge  is  exorbitant 
and  unduly  prejudicial  to  complainant. 

4.  The  system  of  rate  making,  under  which  a  comparatively  few  places, 
arbitrarily  selected,  are  designated  competitive  points,  or  basing  points, 
and  given  preferential  rates,  while  adjacent  and  less  distant  points  are 
classed  as  local  and  made  to  pay  very  much  higher  rates,  is  at  variance 
with  all  the  equality  provisions  of  the  Act  to  Regulate  Commerce,  includ- 
kig  that  which  requires  all  rates  to  be  reasonable  and  Just  In  this  case  it 
results  in  rates  to  Cordele  which  are  unreasonable  and  unlawful,  prejudicial 
to  complainant,  and  gives  its  more  favored  rivals  in  Macon,  Albany  and 
Americus  unreasonable  advantages. 
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BEPOBT  AND  OPINION  OF  THE  COMMISSION. 

MoRBisoN,  Commissioner: 

The  Cordele  Machine  Shop,  a  corporation  under  the  laws  of 
the  state  of  Georgia,  engaged  in  the  foundry  and  machine  shop 
business  at  Cordele  in  that  state,  complains  of  the  Louisville  & 
Nashville  Railroad  Company  and  the  Savannah,  Americns 
&  Montgomery  Railway  Company,  and  aUeges  that  they  charge 
complainant  $3.84  on  pig  iron,  and  $2.30  on  coal,  per  ton,  for 
transportation  from  Birmingham,  Alabama,  to  Cordele,  Georgia, 
while  they,  the  defendants,  in  connection  with  the  Georgia 
Southern  &  Florida  Railroad  Company,  charge  for  such  transpor- 
tation from  Birmingham  to  and  through  Cordele,  and  thence  on 
65  miles  over  the  road  of  the  company  last  above  named,  to  Macon, 
a  lower  rate  of  $2.00  per  ton  of  pig  iron,  and  $1.60  per  ton  of 
coal ;  and  further,  that  the  rates  on  these  articles  from  Birming- 
ham to  Cordele  are  ''  far  in  excess  of  the  rates  from  Birmingham 
to  Americus  and  Albany,  Georgia."  As  a  result  of  these  dis- 
criminations and  differences  in  rates,  the  complainant  claims  that 
it  suffers  serious  ^^ detriment  in  its  business"  and  is  unable  to 
compete  with  foundries  located  in  Macon,  Americus  and  Albany. 
The  complainant  prays  that  defendants  be  required  to  cease  and 
desist  from  such  violations  of  the  Act  to  Regulate  Commerce, 
and  that  it  may  have  such  rates  on  iron  and  coal  as  will  enable  it 
to  compete  on  equal  terms  with  competitors  in  Macon,  Albany 
and  Americus,  and  for  such  other  aud  further  order  as  the  Com- 
mission may  deem  necessary. 

Neither  of  the  defendants  deny  that  their  rates  on  coal  and  pig 
iron  to  Macon,  Americus  and  Albany  are  lower  than  to  Cordele, 
though  the  Louisville  &  Nashville  R.  R.  Co.  denies  that  the  dif- 
ference as  against  Cordele  is  precisely  as  stated'  by  complainant, 
and  avers  that  its  rate  on  pig  iron  is  $3.62,  and  not  $3.84,  as  stated 
by  complainant. 

The  Savannah,  Americus  &  Montgomery  Railway  Company, 
answering  separately,  says,  in  justification  of  its  charges,  that  ^^e 
rate  on  coal  to  Cordele  is  based  on  the  rate  to  Americas;"  that  it 
^^  had  nothing  to  do  with  the  construction  of  the  rate  on  either 
coal  or  pig  iron  to  Macon,"  and  "is  powerless  to  increase  the 
rates  to  Macon,  and,  finding  them  as  they  exist,  finds  it  not  un- 
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profitable  to  transport  freignt  under  the  rates  in  effect  via  Mont- 
gomery and  Cordele ; "  that  coal  and  iron  "  move  to  Macon  in 
very  large  volume,  as  compared  with  their  movement  to  Cordele, 
and  no  reduction  that  might  be  made  to  Cordele  would  compen- 
sate the  carrying  company  in  any  increase  of  tonnage,  nor  would 
the  revenue  derived  show  anything  but  a  decrease  based  on  a 
reduction ; "  that  the  rates  ^^  from  points  of  supply  to  Macon  "  are 
made  by  "other  and  shorter  routes,"  and  that  it  would  prefer  "  to 
abandon  the  transportation  of  coal  and  pig  iron  to  Macon  "  rather 
than  "  impair  its  revenue  "  by  reducing  its  rates  to  "  intermediate 
points  "  so  as  to  make  them  conform  to  the  rates  to  Macon  estab- 
lished by  "a  short  line  over  which  it  has  no  control ; "  and  that,  if 
the  through  rate  to  Macon  viaOordele  were  raised,  it  would  divert 
the  traffic  to  other  routes,  and  the  abandonment  or  loss  of  the 
Macon  business  would  not  benefit  the  complainant,  and  only  re- 
sult in  a  decrease  of  revenue  to  the  road. 

The  Louisville  &  Nashville  Company  answering,  denies  "that 
it  is  under  any  common  control,  management,  or  arrangement 
with  the  Savannah,  Americus  &  Montgomery  company,  for  the 
continuous  carriage,  shipment  or  transportation  of  property 
between  Birmingham  and  Cordele,"  and  alleges  that  if  coal  and 
iron  "  originating  at  Birmingham  "  are  hauled  by  the  Savannah, 
Americus  &  Montgomery  road  through  Cordele,  and  thence  over 
the  Georgia  Southern  &  Florida  road  to  Macon,  "such  trans- 
portation by  such  indirect  route  has  no  bearing  upon  the  adjust- 
ment of  rates  to  Macon ; "  that  the  rates  to  Macon  were  in  effect 
prior  to  the  construction  of  the  Savannah,  Americus  &  Mont- 
gomery road  from  Montgomery  to  a  connection  with  the  Georgia 
Southern  &  Florida  road,  and  if  said  Savannah,  Americus  & 
Montgomery  road  is  in  condition  to  compete  at  all  for  traffic 
destined  to  Macon,  originating  at  Birmingham,  it  must  do  so  at 
rates  at  least  not  higher  than  those  which  are  in  effect  by  the 
shorter  and  more  direct  routes,  and  which  rates  were  established 
before  the  completion  of  said  Savannah,  Americus  &  Montgomery 
road.  It  also  denies  that  "  the  differences  shown  to  exist  between 
the  rates  to  Macon  and  those  to  Cordele  are  evidences  of  any 
\injust  discrimination  in  freight  rates  as  against  Cordele,  or  that 
they  can  be  of  any  serious  detriment  to  the  business  of  complain- 
ant, or  that  they  prohibit  competition  (by  complainant)  in  the 


364  INTEB8TATE  OOMKSBOS   COMMISSION   BEP0BT8. 

fonndrj  basiness  with  foundries  located  in  Macon,  Albany  or 
Americus." 

In  a  supplemental  paper  in  the  nature  of  a  replication,  filed 
after  the  answers,  the  complainant  states  that  it  "  does  not  ask  for 
an  adjustment  of  rates  to  Macon,  but  does  ask  an  adjustment  of 
rates  to  Cordele." 

FACTS. 

1.  The  lines  of  the  Louisville  &  Nashville  Kailroad  Company 
and  the  Savannah,  Americus  &  Montgomery  Sailway  Company 
connect  at  Montgomery  and  form  a  line  from  Birmingham  through 
Montgomery  to  Americus,  to  Cordele  and  to  Albany,  over  which 
coal  and  pig  iron  are  transported  from  Birmingham  to  Americas, 
Cordele  and  Albany  respectively,  under  joint  through  rates. 

Cordele  is  located  30  miles  east  of  Americus,  at  the  intersec- 
tion of  the  Savannah,  Americus  &  Montgomery  with  the  Georgia 
Southern  &  Florida  road,  and  a  branch  line  of  the  Savannah, 
Americus  &  Montgomery  Eailway  Company  extends  from  Cor- 
dele 35  miles  southeast  to  Albany,  Macon  is  65  miles  north  of 
Cordele  by  the  Georgia  Southern  &  Florida  road. 

The  distances  over  the  most  direct  or  short  lines,  from  Binn- 
ingham  to  Macon,  Americus,  Cordele  and  Albany,  are  as  follows: 

THE  SHOBT  LINES. 

Ftoiti  JBiTtningha/nhm  Miles. 

To  Macon,  via  Atlanta,  over  Georgia  Pacific  and  East  TeniL, 

Va.  &  Ga.  roads 255 

'^  Americus,  over  Central  S.  B.  of  Georgia,  via  Opelika 

and  Columbus S23 

^^  Cordele,  over  Central  R.  R.  of  Georgia  and  Savannah, 
Americus  &  Montgomery  road,  via  Opelika,  Columbus 

and  Americus   858 

^^  Albany,  over  Central  B.  R.  of  Georgia,  via   Opel3u^ 

Columbus  and  Americus 868 

The  distances  over  the  lines  of  the  companies  oomplained  of 
are: 

From  Birmingham^  Mfles. 

To  Cordele,  via  Montgomery,  over  tlie  Louisville  &  Nashyille 

and  Savannah,  Americus  &  Montgomery  roads 867 

^^  Americus,  via  Montgomery,  over  the  Louisville  &  Nasli- 
ville  and  Savannah,  Americus  &  Montgomery  roads. .  887 
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To  Albany,  via  Montgomery,  over  the  Louisville  &  Nash- 
ville and  Savannah,  Americas  &  Montgomery  roads  . .  802 
"  Macon,  via   Montgomery  and  Cordele,  over  the  above- 
named  roads  to  Cordele,  and  thence  over  the  Georgia 
Southern  &  Florida  road 332 

A  number  of  other  lines  than  those  above-named  may  be 
formed  by  other  combinations  of  roads  with  the  three  initial 
lines,  over  which  freight  may  be  hauled  from  Birmingham  to 
Macon,  Cordele,  Americus  and  Albany. 

2.  After  the  complaint  and  answers  were  filed,  some  changes 
were  made  in  the  rates  which  had  been  in  force  on  coal  and  pig 
iron  from  Birmingham  to  Macon,  Americus,  Albany  and  Cordele, 
and  which  were  complained  against  The  rates  so  established 
and  readjusted,  as  appears  from  the  tarifiE  sheets  of  the  Southern 
Railway  &  Steamship  Association  and  of  the  three  initial  car- 
riers from  Birmingham,  namely,  the  Louisville  &  Nashville,  the 
Central  B.  B.  of  Georgia  and  the  Georgia  Pacific  companies,  are 
as  shown  below : 

Bates  in  cents  per  ton.^ 


From 

Coal. 

Pig  Iron. 

Birmingham. 

Domestic. 

Steam. 

To 

Macon, 

Americus, 

Albany, 

Cordele,  via  L.  &  N. ) 

K.  K.                        [ 
Cordele,  via  Cent.  R.  \ 

E.  of  Ga,.                  j 
Cordele,  via  Georgia  [ 

Pacific  R.  R.            j 

190 
190 
190 

260 

230 

265 

160 
160 
160 

230 

230 

230 

180 
290 
290 

369 

369 

369 

*Coal  ton  via  L.  &  N.  R.  B.,  2240  lbs. ;  via  Central  of  Georgia 
and  Georgia  Pacific,  2000  lbs.     Pig  iron  ton  by  all,  2268  lbs. 

These  readjusted  rates  on  pig  iron  and  coal  applied  to  and  were 

the  same  over  all  routes  and  lines  from  Birmingham  to  Macon, 

Americus,  Albany  and  Cordele,  with  the  exceptions  as  to  domestic 

coal  shown  in  the  above  table ;  they  so  remained  in  force  until 

afterwards,  when  tlie  Louisville  &  Nashville  B.  B.  Co.  on  August 

10,  lSOr>,  establislied  a  rate  of  $1.60  per  ton  of  coal,  both  domestic 

an<l  stcain,  from  Birmingham  to  Americus,  Albany  and  Macon, 
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and  a  rate  of  $1.90  from  Birmingham  to  Cordele.  Five  days 
later,  Angust  15,  1895,  the  Central  R.  R.  of  Georgia,  the  short 
line,  reduced  its  Cordele  rate  to  $1.90  per  ton  on  both  domestic 
and  steam  coal,  and  still  maintains  its  rate  of  $1.90  on  domestic 
and  $1.60  on  steam  coal  to  Americus,  Macon  and  Albany. 

The  rates  on  pig  iron  from  Birmingham  to  Savannah  and  other 
sontheastem  Atlantic  ports  over  defendants'  and  other  lines  are 
the  same  as  to  Americus  and  Albany,  $2.90  per  ton. 

Of  the  rate,  $3.69  per  ton,  on  pig  iron  from  Birmingham  to 
Cordele,  divided  or  apportioned  on  the  basis  of  mileage  or  length 
of  haul,  the  Louisville  &  Nashville  R.  R.  Co.  receives  for  its 
haul  of  96  miles,  $1.28,  and  the  Savannah,  Americus  &  Mont- 
gomery R.  Co.,  for  its  haul  of  171  miles,  $2.41. 

On  Birmingham  and  Macon  business,  of  the  rate  of  $1.80  on  pig 
iron,  the  Louisville  &  Nashville  R.  Co.  receives  for  its  96  miles 
Iiaul  to  Montgomery  53  cents,  and  the  Savannah,  Americas  & 
Montgomery  R.  Co.  for  its  171  miles  thence  to  Cordele  92  cents; 
for  the  haul  thence  65  miles  to  Macon,  the  Georgia  Southern  A 
Florida  R.  R.  Co.  receives  35  cents. 

The  local  rates  on  pig  iron  per  ton  are : 

From  Birmingham  to  Montgomery $1.50 

•'     Montgomery  to  Americus 2.64 

"     Americus  to  Cordele   1.50 

"     Cordele  to  Macon    ) 

or  V 1.89 

"     Macon  to  Cordele    ) 

8.  The  following  are  the  short  lines  from  the  South  Atlantic 
ports,  Savannah,  Brunswick  and  Jacksonville,  respectively^  to 
Cordele,  Albany,  Americus  and  Macon : 


From,  Swowrmah. 

TO  Short  Lines. 

Cordele.        Yia  Lyons,  over  the  Central  of  Georgia  and  the 

Savannah,  Americus  &  Montgomery 169 

Albany.         Yia  Lyons  and  Cordele,  over  tne  above-named 

roads 204 

Americus.     Yia  Lyons  and  Cordele,  over  the  above-named 

roads 199 

Macon.  Yia  Millers,  over  Central  R.  R.  of  Ghu 191 
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From  BrwMwiek* 
10  Short  Linbs. 

Gordde.        Via  Helena,  over  Southern  Bailway  and  Sayaa- 

nah,  AmericuB  &  Montgomery  road 167 

Albanj.        Over  the  Brunswick  &  Western  R  R 171 

Amencna.     Yia  Helena  and  Oordele,  over  the  Southern 

Bailway  and  Savannah,  Amerions  &  Mont- 
gomery    198 

Maoon.         Oyer  Southern  Bailway 190 


TO 


Cordde. 


Albonj. 
AmericiUb 


Maoon. 


From  JachsonmOs, 
Short  Limbs. 

Via  Waycross  and  Tif ton,  over  the  Bayannah, 
Florida  &  Western,  the  Brunswick  &  West- 
em,  and  the  Oeorgia  Southern  &  Florida 

roads 186 

/Via  Waycross,  oyer  the  Savannah,  Florida  & 
Western,  and  the  Brunswick  &  Western  roads  187 

Via  Waycross,  Tifton  and  Cordele,  over  the 
Savannah,  Florida  &  Western,  the  JBrunswidk 
&  Western,  the  Oeorgia  Southern  &  Florida 
and  the  Savannah,  Americus  &  Montgomery 
roads 216 

Via  Everett,  over  the  Florida  Central  &  Penin- 
sula, and  the  Southern  Bailway 852 


The  Glass  Bates  in  cents  per  100  lbs.  from  Savannah,  Bruns> 
wick  and  Jacksonville  to  Macon,  Americus^  Cordele  and  Albany^ 
are  given  in  the  table  below : 


•Glass  Fbeioht  Baths. 


Gk>yEBNBD  BY  S.  R  &  S.  S.  Asso.  Classifioatioh. 

Rates  m  cents  fbr  100  lbs. 
1    e    S    i    6    6 


To 

Macon,        GkL 
Americus,     " 
Cordele, 
Albany, 


BBL. 

A  B  0  D  E  H    F 


From,  Samannah^  Oa. 

64  56  48  40  34  30  18  27  16  15  33  40  33 

69  68  51  43  35  33  20  28  20  19  38  40  40 

94  82  74  63  49  39  37  37  19  17  49  63  37i 

64  56  48  40  84  29  18  27  15  14  32  40  81 


W6 
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To 

Macon, 

6a. 

Americas, 

u 

Cordele, 

a 

Albany, 

u 

To 

Macon, 

Ga. 

Americus, 

u 

Cordele, 

ii 

Albany, 

u 

From  Brunswick^  Oa. 

64  56  48  40  34  30  18  27  16  15  32  40  S3 

69  63  51  43  35  33  20  28  20  19  38  40  40 

94  82  74  63  49  39  37  37  19  17  49  63  37J 

64  56  48  40  34  29  18  27  15  14  32  40  81 

From  Jacksonville,  Florida. 

64  51  48  40  34  32  18  27  16  15  32  40  33 

69  63  51  43  35  33  20  28  21  20  38  48  42 
98  84  75  61  48  39 

79  67  58  46  37  31  31  29  15  14  87  46  81 

4.  The  rates  to  Macon,  Americus,  Cordele  and  Albany,  both 
east  and  west  as  well  as  from  the  north,  are  regulated  by  the 
Southern  Kailway  &  Steamship  Association,  of  which  the  defend- 
ants are  members.  Through  this  Association,  places  are  recog- 
nized and  treated  as  local  or  noncompetitive  points  or  statioDS,  or 
as  competitive  or  basing  points.  Places  classed  or  described  as 
competitive  or  basing  points  are  given  through  rates  made  up  of 
reduced  local  rates,  while  to  points  called  local  or  noncompetitive, 
rates  are  made  up  of  a  combination  of  the  through  rate  to  a  nea^ 
by  basing  station  with  the  local  rate, — thence  to  the  local  station, 
using  for  this  purpose  the  combination  making  the  lowest  aggre- 
gate. This  system  of  rate  making,  known  or  designated  as  the 
"  basing  points  "  or  "  ti'ade  center  system,'*  prevails  in  the  South- 
ern Bailway  &  Steamship  Association  territory,  and  in  making 
the  total  through  rate  under  this  system  to  Cordele,  it  is  classed 
as  a  local  or  noncompeting  point,  and  a  different  rule  is  adopted 
from  that  applied  in  making  the  tlirough  rate  to  Macon,  Americas 
and  Albany,  which  are  classed  as  basing  and  competing  poinf& 
For  ilhistration, — on  a  shipment  of  coal  from  Birmingham,  under 
this  rule,  the  rate  to  Cordele  is  the  through  rate  to  Americas, 
treated  as  a  basing  or  competing  point,  with  the  local  rate  from 
Americus  to  Cordele  added,  while  the  through  rate  to  A11)any  is  the 
same  as  to  Anieriens,  though  the  freight  passes  through  Americus 
and  Cordele  to  Albany  which  is  recognized  as  a  competitive  point 
On  a  shipment  of  pig  iron  from  Birmingham,  the  rate  to  Cordele. 
$3.09,  is  made  up  of  the  through  rate,  $1.80,  to  Macon,  with  the 
local  rate  from  Macon  to  Cordele,  $1.89,  added,  whether  the  freight 
is  carried  to  and  through  Macon  to  Cordele,  or  reaches  Cordele  by 
the  route  over  which  Cordele  is  less  distant  from  Birmingham  than 
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is  Macon  by  any  route.  The  local  rates  far  exceed  per  mile  the 
through  rates  to  the  basing  points.  For  instance,  the  rate  per 
ton  per  mile  on  iron  from  Birmingham  through  to  Macon  over 
the  short  line  via  Atlanta,  255  miles,  is  7  mills,  while  under  the 
local  rate  for  the  haul  of  65  miles  on  to  Cordele  it  is  29  mills, 
more  than  four  times  greater  per  mile  for  the  last  65  miles  of  the 
through  haul.  The  defendants  claim  to  justify  this  difference  in 
the  method  of  constructing  rates  on  the  alleged  ground  that  to 
Albany,  Americus  and  Macon  the  rates  are  competitive,  and  that 
to  Cordele  they  are  not.  This  system  of  rate  making  to  Oordele 
results,  as  appears  from  the  foregoing  tables,  in  through  rates  to 
Cordele  from  east, west  and  north,  very  much  higher,  in  the  aggre- 
gate, than  to  Macon,  Americus  and  Albany,  and  as  well  when  Cor- 
dele is  the  shorter  as  when  it  is  the  longer  distance  point  Cor- 
dele, by  the  short  line  from  Birmingham,  is  3  miles  less  distant 
than  Macon ;  the  rate  on  pig  iron  to  Cordele  is  $1.89  higher  than 
to  Macon ;  the  short  line  distance  from  Birmingham  to  Cordele 
is  6  miles  less  than  to  Albany ;  the  rate  on  pig  iron  to  Cordele  is 
79  cents  more  than  to  Albany.  The  foregoing  tables  of  rates  and 
short  line  distanceB  iUustrate  the  inequality  resulting  from  the 
^^  basing  point "  system,  in  the  rates  to  Cordele  treated  as  a  local 
noncompeting  point,  and  Macon,  Americus  and  Albany  treated 
as  basing  and  competing  points.  This  system  is  not,  in  every 
instance,  adhered  to,  as  appears  from  the  defendants'  recent  reduc- 
tion of  the  coal  rate  to  Cordele  to  less  than  any  combination  of 
the  through  and  local  rates. 

The  competition  in  transportation  to  Macon,  Americus  and 
Albany,  which,  it  is  claimed,  distinguishes  them  as  "  competitive 
points,"  is  competition  between  rail  lines.  The  lines  from  Bir- 
mingham formed  by  the  Central  of  Georgia  and  by  the  Georgia 
Pacific  roads  as  the  initial  carriers,  as  well  as  the  lines  formed  by 
the  Louisville  &  Nashville  as  the  initial  carrier,  do  or  may  com- 
pete in  the  transportation  of  traffic  of  all  kinds  to  Cordele  as  well 
as  to  Macon,  Americus  and  Albany. 

5.  Cordele  is  not  so  large  as  the  much  older  cities,  Americus, 
Albany  and  Macon  ;  its  tonnage  of  coal  and  pig  iron  is  small  in 
comparison  with  theirs;  its  relatively  unequal  rates  detract  from 
its  business  and  from  its  demand  for  commodities.  It  has  grown 
up  since  the  building  ot  the  Savaimah,  Americus  &  Montgomery 
24 
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Bailway.  In  April,  1893,  four  years  after  its  incorporatiou,  it 
had  a  population  of  aboat  2500 ;  it  had  a  cotton  mill  and  two  saw 
mills  in  operation,  another  ready  for  work,  two  in  process  of  con- 
struction, and  a  number  of  others  in  the  vicinity.  The  bulk  of 
work  done  by  complainant  is  the  repairing  of  saw  miU  machineiy. 
In  this  and  in  the  general  foundry  business  coal  and  pig  iron  are 
used,  and  Macon  foundries  have  unfair  advantage  of  complainant 
by  reason  of  the  much  lower  rates  to  that  city  from  the  common 
point  of  supply  (Birmingham).  There  are  also  foondries  at 
Americus  and  Albany  with  which  the  "Cordele  Machine  Shop" 
comes  in  competition  at  some  disadvantage,  under  existing  rates. 
6.  It  does  not  appear  that  coal  and  pig  iron  are  extensivdy 
shipped  from  Birmingham  to  Macon  by  the  Louisville  A  Nash- 
ville and  Savannah,  Americus  &  Montgomery  roads  to  Cordeley  and 
thence  over  the  Georgia  Southern  &  Florida  road,  which  is  not 
the  short  route.  It  is  open  to  all  shippers.  When  shipments  are 
made  by  this  route  they  take  the  regular  rates  set  forth  above^ 
which  apply  on  aU  lines  from  Birmingham  to  Maoon. 


OOKOLUSIONS. 

The  intendment  or  meaning  of  the  complaint  in  this  caae  ii, 
that  the  defendants'  rate  of  charges  for  hauling  iron  and  ooal 
from  Birmingham,  Alabama,  to  Cordele,  Georgia,  are  unreason- 
able and  unlawful ;  that  they  are  very  much  higher  to  Cordele 
than  to  Macon,  Albany  and  Americus ;  and  that  the  defendants, 
by  making  and  maintaining  them,  unjustly  discriminate  against 
and  unlawfully  subject  the  complainant,  in  respect  to  its  businesB, 
to  undue  disadvantage. 

The  questions  raised  by  answer  of  defendants,  as  to  when  and 
by  what  authority  or  agency  these  rates,  or  any  of  them,  were 
first  established,  can  hardly  effect,  or  be  material  in  determining 
their  present  legality.  In  defense  of  their  rates  the  defendants 
claim  that  their  line  through  Montgomery,  Americus  and  Co^ 
dele,  thence  over  the  line  of  the  Georgia  Southern  &  Florida  R 
Co.,  is  not  the  short  route  from  Birmingham  to  Macon;  that 
wliere,  as  the  fact  is  in  respect  to  Birmingham  and  Macon,  there 
are  a  number  of  transportation  lines  competing  for  business  be- 
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tween  two  places,  the  short  line  makes  the  rate,  and  to  share  in 
such  business  longer  lines  mnst  accept  a  rate  at  least  not  higher 
than  the  rate  in  force  over  the  more  direct  route ;  and  that  finding 
the  Macon  rates  in  force  and  not  unprofitable  to  share  in,  the 
defendants,  on  the  completion  of  their  line  to  Cordele,  had  partic- 
ipated in  carrying,  and  were  offering  to  carry,  Birmingham  coal 
and  iron  to  Macon  at  the  rates  so  established  by  other  lines. 

Conceding  all  that  is  here  claimed,  it  can  have  no  controlling 
effect  upon  the  matter  in  controversy.  It  is  not  the  Macon  rate 
but  the  reasonableness  of  the  rates  to  Cordele,  both  of  themselves 
and  in  their  relation  to  rates  on  like  freight  to  Macon,  Albany 
and  Americus,  that  are  challenged  in  this  proceeding. 

Witnesses  of  much  railroad  experience  testified,  in  behalf  of  the 
defendants,  that  all  these  rates  are  made  by  or  as  the  result  of 
competitive  conditions,  that  the  short  line  makes  the  rates,  and 
that  all  these  rates  are  made  by  the  Southern  Bailway  &  Steam- 
ship Association. 

The  rates,  through  whatever  agency  made,  are  the  rates  of  the 
carriers  establishing  and  carrying,  or  offering  to  carry  under 
them.  Distance  is  an  element  so  important  in  fixing  the  cost  of 
transportation  as  to  afford  rival  carriers  having  shorter  lines  great 
advantage  in  determining  or  dictating  what  the  rate  shall  be,  as 
well  as  in  carrying  under  it  after  it  shall  be  established.  Time 
also  is  an  element  entering  into  the  value  and  cost  of  transporta- 
tion ;  and  as  it  is  to  the  interest  of  shippers  to  get  their  goods  to 
destination  speedily  and  inexpensively,  it  is  no  doubt  true,  as  a 
role,  and  as  claimed  by  defendants,  that  to  get  business,  longer 
lines  must  take  it  as  low,  if  not  lower,  than  the  rates  at  the  time 
in  force  over  more  direct  routes.  While  it  is  true  that  operators 
over  shorter  lines  have  the  advantage  both  in  establishing  rates 
and  carrying  under  them,  this  advantage  does  not  enable  such 
operators  to  dictate  rates  or  a  system  of  charges  which  the  owners 
or  operators  of  other  lines  may  not  change,  alter  or  reduce  as  to 
their  own  roads.  This  is  shown  in  the  reduction  made  by  defend- 
ants, August  5,  1895,  in  the  coal  rate  to  Cordele  complained  of, 
which  reduction  was  followed  five  days  later  by  the  shorter  line. 

It  is  not  claimed  that  the  transportation  service  is  more  ex- 
pensive for  carrying  coal  and  iron  from  Birmingham  to  Cordele 
tliaii  to  Macon,  Albany  or  Americus,  or  that  the  service  rendered 
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in  deliyering  snch  coal  aud  iron  is  more  yalnable  to  complainsnl 
than  is  the  service  rendered  in  delivering  coal  and  iron  to  tte 
complainant's  business  competitors  in  Macon,  Americas  and  Al- 
bany. The  defendants  deny  any  violation  of  law  in  respect  to 
their  rates,  and  without  affirming  their  legality  in  terms,  do,  in 
effect,  declare  their  Oordele  rates  to  be  reasonable  and  lawful,  and 
their  Macon  and  Albany  rates  to  be  less  than  a  reasonable  and 
fair  compensation  for  the  service,  and  that  because  of  competitive 
conditions  they  must  accept  these  lower  rates  to  get  a  share  of 
the  lower  rate  business  to  Macon  and  Albany.  If  this  bnsinees 
is  desirable  and  profitable  when  carried  through  Cordele  to  those 
more  distant  places,  we  may  fairly  assume,  under  the  circum- 
stances of  this  case,  that  any  higher  rate  to  Cordele  would  be 
excessive.  The  fourth  section,  or  '^  long  and  short  haul "  provis- 
ion of  the  statute  cuts  off  any  presumption  in  favor  of  even  m 
great  compensation  for  short  as  for  longer  distances  and  is  based 
on  the  assumption  that  ordinarily  a  higher  charge  for  a  shorter 
distance  is  discriminating  and  excessive. 

The  short  line  rule  insisted  upon  in  the  testimony  for  defense^ 
if  applied  in  this  case,  would  give  Cordele  at  least  as  low  rates  as 
Macon  and  Albany,  the  distance  being  3  miles  as  to  one  and  6  as 
to  the  other,  in  favor  of  Cordele. 

When  they  carry  a  ton  of  iron  from  Birmingham  to  Cordele 
the  defendants  receive  for  that  service  $1.45,  if  the  iron  is  des- 
tined for  Macon.  If  it  is  carried  to  Cordele  for  complainant  they 
charge  him  $3.69,  or  $2.24  more  for  the  same  haul.  They  will 
haul  it  through  Cordele  to  Albany,  35  miles,  or  to  the  sea,  169 
miles  more  distant  than  Cordele,  for  very  much  less  than  the 
Cordele  rate.  Similar  inequalities  in  the  defendant's  rates  on 
coal  are  shown  to  exist,  though  the  difference  as  against  the  com- 
plainant is  not  so  great  on  coal  as  on  iron.  When  these  products 
are  carried  through  Americus  to  Cordele,  as  well  since  as  before 
the  recent  reduction  as  to  coal,  the  rate  both  in  the  aggregate  and 
per  mile  for  the  last  30  miles  of  the  through  haul  is  largely  in- 
creased. When  carried  through  Americus,  and  thence  to  and 
through  Cordele  to  Macon  or  to  Albany,  the  aggregate  rate  on 
iron  to  Macon  and  the  rate  per  mile  on  both  products  are  largely 
reduced,  while  the  aggregate  on  both  to  Albany  remains  the  saiuf 
as  to  Americus. 
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That  the  defendants  may  lawfully  accept  less  for  their  haul  to 
Cordele,  as  their  part  of  a  through  rate  to  Macon,  than  they  might 
lawfully  charge  for  local  delivery  at  Cordele,  is  conceded,  but 
from  the  diflFerences  and  discriminations  actually  made,  the 
charges  exacted  from  the  complainants  appear  on  inspection  and 
at  first  view,  and  after  examination,  to  be  exorbitant  and  unduly 
prejudicial  to  the  complainant. 

In  our  view  of  the  matter  substantially  the  only  justification 
the  defendants  offer  for  the  charges  in  dispute  is  found  in  the  so- 
called  "basing  point"  or  "trade  center"  system  of  rate  making, 
illustrated  in  number  4  of  "  Facts." 

This  system  very  generally  prevails  in  the  territory  over  which 
the  Southern  Bailway  &  Steamship  Association  assumes  jurisdic- 
tion in  the  matter  of  fixing  and  adjusting  rates  to  points  in  such 
territory  designated  basing  or  competing  points.  Its  prevalence 
was  and  is  claimed  to  be  the  outgrowth  of  competitive  conditions 
and  was  brought  to  the  attention  of  this  Commission  soon  after 
its  organization  when  the  Commission  said  in  He  ZonisviUe  db  N, 
B.  Co.  1  Inters.  Com.  Bep.  278,  1  L  C.  0.  Bep.  81,  opinion  by 
Chairman  Cooley : 

"  The  pre-eminence  of  trade  centers  in  the  territory  reached  by 
the  petitioner's  road  is  peculiar  and  has  probably  been  increased 
by  tne  concessions  in  rates  which  the  railroads  have  made  to  them, 
while  making  less  concessions  or  none  at  all  to  less  important  sta- 
tions. This  condition  of  affairs  tends  to  perpetuate  itself,  and  the 
disparity  of  rates  as  between  competitive  and  noncompetitive 
points — the  former  being  the  trade  centers,  must  have  had  some 
influence  to  increase  steadily  the  disparity  in  growth  and  pros- 
perity." 

Among  other  objections  to  this  system  of  railway  tariff  adjust- 
ment made  by  the  Commission  in  that  case  is  one  of  which  an 
illustration  is  disclosed  in  the  present  case,  namely, — that  it  gives 
to  railroad  managers  arbitrary  "power  of  determining  within  cer- 
tain limits  what  towns  shall  be  trade  centers  and  what  their  rela- 
tive advantages." 

In  the  case  of  Martin  v.  Chicago^  B.  <b  Q.  B.  Co,  2  Inters. 
Com.  Rep.  39,  40,  2  I.  C.  C.  Rep.  46,  47,  this  method  of  charges 
was  declared  to  be  in  conflict  with  the  statute  intended  to  secure 
relatively  equal  rates  to  large  and  small  towns.  The  Commissionf 
by  Chairman  Cooley,  said : 
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^  A  fatal  diiBcnIty  with  the  theory  that  a  trade  center,  as  snch, 
is  entitled  to  specially  favorable  rates,  is  found  in  the  fact  that  it 
is  in  conflict  with  the  spirit  and  purpose  of  the  Act  to  Begulate 
Commerce.  One  of  the  reasons  for  the  passage  of  the  Act  was, 
that  by  means  of  rebates  and  other  contrivances,  large  towns  and 
heavy  dealers  secured  advantages  which  gave  them  a  practical 
monopoly  of  markets  and  shut  out  the  small  towns  and  small 
dealers.  *  *  *  In  contemplation  of  a  law  which  was  enacted 
in  the  interest  of  equality  as  between  large  and  small  interests, 
there  can  be  no  unjust  discrimination  in  giving  to  large  and  small 
towns  relatively  equal  rates.  It  is  not  a  matter  of  tne  least  im- 
portance, in  a  le^i  sense,  that  the  small  towns  are  strictly  local 
and  noncompetitive.  If^  tmder  relatvvel/y  equal  rateSj  tKey  can 
elevate  themsehee  to  the  claea  of  jobbing  toumsj  it  is  their  right  to 
do  soJ^ 

In  a  later  case,  Jie  Atlanta  db  W.  P.  B.  Oo.  S  Inters.  Oom. 
Rep.  463,  464,  470-472,  3  I.  C.  0.  Rep.  34,  26,  46-49,  the  Com- 
mission,  in  an  opinion  by  Com'r.  'Walker,say : 

^^  It  is  peculiarly  true  that  long  established  usage  has  here  (in 
the  south)  created  a  system  of  so-called  *  trade  centers '  which 
control  the  collection  and  distribution  of  commodities  throughout 
the  territory  in  their  vicinity ;  a  course  of  business  which  has  be- 
come so  firmly  grounded  that  the  territory  surrounding  the  local 
centers  h&  frequently  spoken  of  as  ^  naturally  tributair '  to  them." 

'^  Previous  to  the  passage  of  the  Act  to  Kegulate  Commerce  it 
was  the  universal  custom  in  this  (the  southern)  section  of  the 
country  to  establish  rates  to  certain  basic  points,  subject  to  fluctu- 
ations occasioned  by  competition  and  otherwise,  wnile  rates  to 
and  from  all  other  points  were  obtained  by  adding  the  local 
charges  of  the  various  terminal  or  initial  roads  to  the  rates  at  the 
basing  points."  «  «  «  «  « 

"  While  this  method  was  satisfactory  to  the  centers  which  it 
created  and  maintained,  the  smaller  towns  and  rural  communitiee 
protested  against  a  system  which  worked  obviously  to  their  dis- 
advantage." 

^'  The  belief  has  forced  itself  upon  this  Commission  with  in- 
creasing strength  during  the  period  in  which  it  has  observed  the 
operation  of  various  systems  of  rate  making  in  the  southern  states 
and  elsewhere,  that  this  system  of  combined  joint  and  local  rates 
to  points  in  the  southern  states  intermediate  to  the  so-called 
basing  points  is  in  a  very  great  degree  responsible  for  the  lack  of 
local  development  in  that  region,  except  at  favored  lo<»litie8.'' 

In  answer  to  the  objection  made  in  that  case,  as  in  the  case  b6> 
fore  us,  that  a  reduction  in  rates  to  local  points  so  as  to  make  them 
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relatively  not  higher  than  the  rates  to  the  "  basing  points  *'  or 
"  trade  centers,"  will  result  in  a  diminution  of  the  revenue  of  the 
roads,  it  was  and  is  said : 

^^  They  say  that  the  railroads  must  live  or  there  can  be  no  com- 
merce by  rail ;  and  the^^  insist  that  any  redaction  of  rates  means 
loss  of  revenue,  which  is  against  the  public  interest  and  the  carri- 
er's ri^ht,  unless  the  rate  in  question  be  unreasonable  per  w. 
But  it  IS  not  clear  that  the  application  of  the  general  rule  of  the 
law  would  involve  permanent  loss  of  revenue.  The  stimulus 
given  to  business  at  intermediate  points  will  increase  traffic  large- 
Iv.  That  proposition  has  been  so  often  practically  demonstrated 
that  no  intelligent  observer  can  reject  it.  *  * 

'^  At  present  the  amount  shipped  to  intermediate  points  is  rela- 
tively very  small ;  giving  such  points  the  rates  charged  at  more 
distant  places,  if  adopted  and  maintained  as  a  general  principle, 
would  necessarily  encourage  local  industries  and  enterprises." 

The  defendants,  while  asserting  that  a  reduction  in  rates  to  lo- 
cal stations  will  not  result  in  an  increase  of  traffic  to  those  points 
sufficient  to  prevent  a  net  loss  of  revenue,  offer  no  statistics  or 
proof  in  support  of  that  assertion.  The  testimony  is  to  the  con- 
trary, and  so,  in  our  opinion,  is  the  better  reason. 

In  sections  of  the  country  where  this  system  of  rate  making  has 
not  obtained,  the  prosperity  of  railroads  and  communities  is  be- 
lieved to  be  more  uniform,  if  not  greater,  and  it  may  be  fairly  as- 
sumed that  the  system  is  not  essential  to  the  prosperity  of  the 
roads  where,  with  rates  discriminating  as  between  localities  so 
long  prevailing,  the  roads  have  not  been  exceptionally  prosperous. 
The  prosperity  of  a  road  must  be  more  dependent  upon  the  gen- 
eral prosperity  of  communities  along  its  entire  line  than  upon  a 
few  isolated  trade  centers  or  favored  and  widely  separated  dis- 
tributing points.  Such  general  prosperity  must  be  largely  de- 
pendent upon  relatively  equal  or  nondiscriminating  rates  as 
between  communities  and  rival  interests. 

As  already  stated  and  shown,  the  lower  rates  from  Birmingham 
to  Macon,  Albany  and  Americus  than  to  Cordele,  are  not  based 
on  distance  or  length  of  haul,  or  on  the  cost  or  value  of  the  ser- 
vice ;  and  so  far  as  these  lower  charges  are  or  have  been  fixed  by 
conipetition,  it  was  and  is  competition  of  railroad  companies, 
members  of  the  Southern  Railway  &  Steamship  Association. 

Cordele  has  railroad  connection  north,  south,  east  and  weat ;  it 
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can  be  and  is  reached  from  Birmingham  by  lines  of  three  initial 
carriers  and  their  connections.  It  is  accessible  and  less  distant 
from  the  coast  by  rail  than  Americus,  Albany  and  Macon,  but  is 
arbitrarily  denied  a  place  in  the  favored  list  of  competitive  points. 
The  manipulators  of  the  competitive  or  basing  point  system  which 
excludes  it  arbitrarily,  select  favorites,  and  again  arbitrarily  ap- 
portion to  each  the  measure  of  its  unreasonable  advantage- 
Macon,  Americus  and  Albany  are  classed  together  as  basing  and 
competing  points,  and  favored  with  the  same  rates  on  coal,  while 
Albany  and  Americus  are  required  to  pay  a  rate  largely  in  excess 
of  that  paid  by  Macon  on  iron, — ^both  the  coal  and  iron  comin<j 
from  Birmingham. 

Tho  general  freight  and  passenger  agent  of  one  of  the  defend 
ant  companies,  a  witness  called  by  them  in  support  of  the  higher 
rates  to  Cordele,  testified  that  Macon,  Americus  and  Albany  were 
competitive  points,  and  Cordele  was  not,  for  the  reason  that  it  l< 
not  a  distributing  point  to  the  extent  that  the  other  places  are,— ^ 
that  if  competitive  forces  were  allowed  to  operate  at  Cordele  so 
as  to  give  it  lower  rates,  its  business  would  increase  to  some  ex- 
tent and  thus  make  it  more  of  a  distributing  point.  Testimony 
for  complainant  is  that  the  increase  of  business  to  result  from 
reduced  rates  would  be  large.  We  have,  then,  this  state  of  case. 
Cordele  is  not  treated  by  the  defendant  roads  as  a  competitive 
point  because  it  is  not  a  su£Sciently  large  distributing  point,  and 
it  is  not  such  a  distributing  point  because  it  is  not  treated  as  a 
competitive  point,  and  the  roads  seek  to  excuse  themselves  from 
wrong  doing  by  offeringthe  results  of  the  wrong  in  justification. 
Tried  by  its  results  this  system  of  rate  making  is  at  variance  with 
all  the  equality  provisions  of  the  Act  to  Regulate  Commerce,  in- 
cluding that  which  requires  all  rates  to  be  reasonable  and  just  In 
this  case,  it  results  in  rates  to  Cordele  which  are  unreasonable  and 
unlawful,  and  which  unduly  prejudice  complainant,  and  give  its 
more  favored  business  rivals  in  Macon,  Albany  and  Americus  un- 
reasonable advantage.  The  short  line  distance  is  in  favor  of 
Americus,  but  any  higher  rate  to  Cordele  than  to  Albany  or  Ma- 
con on  pig  iron  or  coal  from  Birmingham  is  unreasonable  and 
unlawful,  and  should  be  reduced  to  $1.60  on  coal  and  $1.80  on 
pig  iron. 

The  higher  rate  to  Americus  and  Albany  than  to  Macon  on  pig 


OOBDBLK  MAOHINB  SHOP  ▼.  LOUISTILLB  *  N.  S.  00.  XT  Ali.         877 

iron  is  not  complained  of  in  this  proceeding,  bnt  it  is  expected 
that  the  carriers  will  adjust  these  rates  in  conformity  with  the 
findings  in  this  case,  and  avoid  further  necessary  proceedings  to 
that  end. 

The  case  being  disposed  of  under  other  provisionB  of  the  stat- 
ute, we  have  not  deemed  it  necessary  to  determine  whether  the 
second  and  fourth  sections  of  the  Act  to  Begolate  Oommerce 
have  also  been  violated. 
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THE  INDEPENDENT  REFINERS'  ASSOCIATION  OJ 
TITUSVILLE,  PENNSYLVANIA,  AND  THE  INDR 
PENDENT  REFINERS'  ASSOCIATION  OF  OIL 
CITY,  PENNSYLVANIA,  F.  THE  WESTERN  NEW 
YORK  &  PENNSYLVANIA  RAILROAD  COMPANY; 
THE  NEW  YORK,  LAKE  ERIE  &  WESTERN  RAIL 
ROAD  COMPANY;  THE  DELAWARE  &  HUDSON 
CANAL  COMPANY;  THE  FITOHBURG  RAILROAD 
COMPANY;  AND  THE  BOSTON  &  MAINE  RAHr 
ROAD  COMPANY. 


THE  DfDEPENDENT  REFINERS'  ASSOCIATION  OF 
TITUSVILLE,  PENNSYLVANIA,  AND  THE  INDR 
PENDENT  REFINERS'  ASSOCIATION  OF  OIL 
CITY,  PENNSYLVANIA,  F.  THE  WESTERN  NEW 
YORK  &  PENNSYLVANIA  RAILROAD  COMPANY; 
THE  NEW  YORK,  LAKE  ERIE  &  WESTERN  RAIL 
ROAD  COMPANY;  AND  THE  LEHIGH  VALLEY 
RAILROAD  COMPANY. 


IN  THE  MATTER  OF  REPARATION. 


1.  On  failure  of  the  defendant  common  carrien  to  oeaae  charging  for  the 
transportation  over  their  respective  roads  of  barrel  packages  containing  oil 
shipped  from  points  in  Western  Pennsylvania  to  New  York  Harbor  points 
and  Boston  and  Boston  points,  or,  as  an  altematlTe,  promptly  f umiah  tank 
cars  to  shippers  of  oil  between  said  points,  and  to  file  and  publish  tariib 
accordingly,  and  to  make  reparation  to  injured  parties  U^^y  entitled 
thereto,  by  refunding  all  sums  received  for  carrying  barrel  packages  con- 
taining oil  shipped  between  said  points  when  the  use  of  tank  cars  for  sncli 
shipments  had  not  been  open  to  shippers  impartially,  and  shippers  had 
been  thereby  deprived  of  their  use,  all  of  which  was  required  of  defend- 
ants by  order  entered  in  these  cases  on  November  14,  1908,  and  upon  ths 
filing  of  itemized  claims  for  reparation,  due  hearing  of  the  dlaioiants  and 
defendants,  and  full  investigation  of  the  matters  involved: 
Held,  that  the  claims  for  reparation  served  upon  defendant  initial  oanien 
by  claimants,  according  to  a  stipulation  entered  into  by  the  parties,  an  the 
claims  to  be  coDsidered  in  these  cases.  That  the  parties  legally  entitled  to 
reparation  under  said  older  of  November  14,  1892,  are  oil  shippers  fron 
Titusville,  Oil  City  and  vicinity  who  were  members  of  tlie  Aompisfafag 
associations  at  the  time  the  complaints  were  died,  or  subeequeatly,  up  to 
the  date  of  the  hearing  at  Titusville  on  May  15,  1894.  Tlial  the  time 
which  the  claims  herein  may  properly  cover  is  from  September  8^  I888i 
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when  the  practice  of  charging  for  carrying  barrels  containing  oil  was  com- 
menced by  defendants,  to  May  15,  1894,  when  hearing  on  the  claims  was 
had.  That  the  shipments  as  to  which  reparation  should  be  made  are  those 
from  TitusTllle,  Oil  City  or  vicinity  to  New  York  or  New  ToriL  Harbor 
points,  or  Boston  or  points  taking  the  Boston  rate,  that  passed  over 
routes  In  which  some  one  of  the  defendants  was  the  OEurler  receiving  the 
freight  for  transportation,  initiating  and  controlling  the  method  or  mode 
of  carriage  and  billing  the  firelght  through  to  destination  at  the  aggregate 
rates  of  compensation  charged.  That  the  amount  to  be  refunded  is  the 
charge  collected  by  defendants  for  the  transportation  of  barrels  containing 
petroleum  oil  shipped  and  carried  as  aforesaid.  That  the  defendants  are 
severally  liable  for  the  full  amount  of  damages  proved  in  these  cases  to 
result  from  violations  in  which  th^  or  either  of  them  participated. 

2-  The  specific  provision  in  the  law  for  individual  liability  of  carriers  for  the 
full  amount  of  damages  sustained  through  enforced  payment  of  excessive 
transportation  charges  or  other  practices  condemned  in  the  statute,  makes 
it  unnecessary  that  all  the  carriers  over  any  particular  route  shall  be  before 
the  Commiesion  to  enable  it  to  direct  reparation  for  wrongs  which  have 
been  inflicted  upon  shippers  under  any  such  charge  or  practice. 

8.  Receivers  of  railroad  companies  are  common  carriers  aul^ect  to  the  pro- 
hibitions and  requirements  of,  and  to  regulation  under,  the  Act  to  Regu- 
late Commerce. 

4  Where  connecting  carriers  make  a  through  route  and  establish  through 
rates  which  apply  as  single  charges  for  the  whole  service,  they  hold  them* 
selves  out  as  carriers  over  such  route  at  such  rates,  and  must  be  prepared 
to  furnish  suitable  "  InstrumeDtalities  of  shipment  and  carriage,"  so  that 
the  transportation  may  be  conducted  without  wrong  or  injustice  to  those 
who  desire  to  use  the  through  line. 

5.  The  mere  circumstance  that  the  Boston  &  Maine  received  a  share  of  the 
total  through  charge  which  was  equal  to  its  individually  established  rate 
from  Boston  to  the  points  of  destination,  is  altogether  insufficient  to  make 
these  shipments  take  on  a  purely  local  character  over  the  Boston  &  Maine; 
and  if  the  shipments  were  not,  in  all  essential  respects,  local  from  Boston  to 
the  destination  points,  then  they  were  through  shipments  over  the  through 
line  of  the  connecting  carriers,  and  must  be  so  treated. 

8.  It  appearing  that  the  wrongs  found  to  exist  in  these  cases  resulted  from 
unequal  conditions  of  carriage  and  shipment  Imposed  by  the  defendantA 
antecedent  to  the  time  of  shipment,  that  the  movement  of  the  property 
depended  ujwn  the  shipper's  acceptance  of  conditions  thus  notified  to  him 
in  advance,  that  he  had  to  regulate  his  price  for  oil  accordingly,  and  that 
the  cost  of  transportation  was  borne  by  the  claiming  shippers: 
EM,  that  it  is  not  material  whether  the  claimants,  who  are  all  shippers,  or 
whether  the  consignees,  paid  the  transportation  charges. 
EM,  further,  that  the  violations  of  law  found  in  these  cases  do  not  arise 
through  any  breach  of  contract,  but  from  failure  on  the  part  of  carriers  to 
perform  their  public  duties. 

7.  The  Lehigh  Valley  Railroad  Ck>mpany,  a  common  carrier  subject  to  the 
provisions  of  the  Act  to  Regulate  Commerce,  could  not,  by  leasing  Its  road. 
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free  itself  from  liubftiities  for  practices  made  illegal  by  that  statute;  nor, 
after  resuming  operation  of  its  property,  pending  proceedings  against  it  to 
enforce  statutory  provisions  so  violated,  and  to  recover  damages  for  injuries 
sustained  under  such  violations,  ean  it  claim  exemption  from  liability  dur- 
ing the  time  of  the  lease. 
8.  Shippers  whose  claims  may  be  covered  by  the  order  entered  herein  od 
November  14,  1892,  but  which  have  not  been  served  in  these  reparation 
proceedings,  are,  upon  failure  of  defendants  to  make  proper  rcdhind  of 
excessive  charges,  entitled  to  proceed,  upon  the  basis  of  reparation  pre 
scribed  in  said  order,  to  enforce  their  claims  in  the  courts  as  provided  by  law. 

(Nos.  163,  154.) 

M,  J,  Heywang^  for  complainants. 

Frcmk  Rumsey^  for  Western  New  York  &  P.  11.  Co.  and  S. 
G.  DeCoursey,  Receiver. 

H.  Schoonmaker^  for  New  York,  L.  E.  &  W.  K.  Co.  and  J* 
O.  McCulloQgh  and  E.  B.  Thomas,  Receivers. 

David  WUlcoXy  for  Delaware  &  H.  Canal  Oo. 

George  A.  Torrey^  for  Fitchburg  R,  Co. 

Sigovmey  BuUer,  for  Boston  &  M.  R.  Co. 

Francis  I.  Oowen^  for  Lehigh  Valley  R.  Oo. 


BEPOBT,   OPINION  AND  OBDBBS  OF  THE  OOMKISSIOH; 

By  the  Commission: 

Upon  a  report  and  opinion  filed  and  by  order  entered  herein  on 
Nov.  14,  1892,  the  defendants  in  the  above-entitled  oaaea  were  re- 
quired, among  other  things,  as  follows : 

To  ^'  cease  and  desist  from  charging  or  collecting  any  rate  or 
snm  for  the  transportation  of  the  barrel  package  on  shipmentB  of 
oil  in  barrels  over  their  respective  roads  or  lines  from  the  oil  re- 
gions of  Western  Pennsylvania  to  New  York  and  New  York 
Harbor  points,  or  to  Boston  and  Boston  points ;  or,  on  reasonable 
notice,  promptly  furnish  tank  cars  to  complainants  and  other 
shippers  who  may  apply  therefor  for  the  purpose  of  loading  and 
shipping  oil  therein  to  such  New  York  harbor  and  Boston  pointB 
as  said  shippers  may  direct ;  and  that,  on  or  before  the  9th  day  of 
January,  1893,  said  defendants  notify  the  public  accordingly  by 
publication  in  their  tariffs  of  rates  and  charges,  pniBoant  to  the 
provisions  of  section  6  of  the  Act  to  Regulate  Commerce,  and 
also  file  copies  of  said  tariffs  with  this  Commission  as  required  by 
the  provisions  of  said  section. 
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'^And  said  defendants  are  further  hereby  directed  and  required 
to  refund  to  the  several  parties  legally  entitled  thereto,  within  60 
days  after  notice  of  this  decision  and  demand  thereof  by  such  par- 
ties, all  sums  received  by  them  for  the  transportation  over  their 
respective  roads  or  lines  of  the  barrel  package  on  shipments  of  oil 
in  barrels,  when  the  use  of  tank  cars  has  not  been  open  to  ship- 
pers impartially  and  the  shipper  claiming  reparation  has  been 
thereby  deprived  of  their  use;  and  inasmuch  as  the  amounts 
wrongfully  received  from  complainants  and  others  who  may  be 
entitled  to  such  reparation  cannot  be  ascertained  from  the  evidence 
already  taken,  these  proceedings  will  be  continued  for  such  further 
action  or  inquiry  in  that  behalf  as  may  become  necessary." 

The  above-mentioned  portion  of  said  order  has  not  been  com- 
plied with  by  the  defendants  in  these  cases  in  any  respect.  Upon 
application  of  counsel  for  various  claimants  seeking  reparation  un- 
der the  order,  a  hearing  to  ascertain  '^what  amounts  have  been 
wrongfully  received  from  complainants  and  others  who  may  be 
entitled  to  such  reparation"  was  held  at  Titusville,  Pa.,  on  May 
15  and  16,  1894.  Proof  was  then  submitted  by  claimants  as  to 
their  respective  demands,  but  as  copies  of  the  claims  presented 
liad  not  been  served  upon  the  defendant  carriers,  a  stipulation  was 
entered  into  between  counsel  for  claimants  and  counsel  represent- 
ing the  several  defendants  in  this  respect,  to  the  effect  that  the 
claimants  should  serve  copies  of  their  claims  upon  the  initial  car- 
riers, and  that  thereupon  such  carriers  and  the  connecting  carriers 
ill  the  several  routes  would  examine  and  check  the  various  items 
set  forth  in  the  claims  and  afterwards  iile  the  same,  together  with 
statements,  with  the  Commission.  This  opemted  to  delay  the 
proceeding  until  the  terms  of  the  stipulation  should  be  carried  out 
or  until  the  Commission  should  enter  some  further  order  limiting 
the  time  of  the  parties  to  conform  to  such  agreement.  Consider- 
able delay  resulted  from  the  failure  of  claimants  to  promptly 
.serve  copies  of  their  claims,  and  the  carriers  also  evinced  no  dis- 
position to  hurry  this  matter  of  reparation  to  a  close.  This  con- 
tinued until  June  10,  1895,  when  the  Commission  issued  an  order 
directing  the  carriers  to  complete  their  examination  of  claims 
served  under  the  agreement  and  file  the  same  with  statements 
thereon,  not  later  than  June  25,  1895.  This  time  was  extended 
by  subsequent  order,  applied  for  by  the  Lehigh  Valley  Railroad 
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Co.,  until  July  15,  1895.  The  claimB  which  were  served  upon 
defendant  initial  carriers  by  claimants,  the  originals  or  duplicates 
thereof  now  being  on  file  in  these  cases,  are  the  claims  to  be  con- 
sidered in  this  report. 

These  matters  have  been  regularly  heard  and  the  defendant 
carriers  have  had  full  notice  and  ample  opportunity  to  examine 
and  oppose  the  claims. 

The  defendants  have  not,  as  required  by  our  order  of  Nov.  14, 
1892,  notified  the  public  by  filing  and  posting  oil  tariffs,  that  they 
or  either  of  them  would  supply  shippers  with  tank  cars  for  oil 
transportation  to  New  York  harbor  or  Boston  points.  Such  cars 
are  not  and  have  not  been  open  to  the  use  of  shippers  generally 
on  any  of  the  defendant  roads.  On  the  contrary,  before  and  since 
the  complaints  were  filed  in  these  cases,  it  has  been  the  practice 
of  the  defendants  to  hire  tank  cars  of  owning  shippers  by  paying 
mileage  thereon,  while  at  the  same  time  denying  other  and  com- 
peting shippers  the  right  to  use  such  cars,  and  compelling  them 
to  ship  their  oil  in  barrels  and  pay  transportation  charges  on  the 
weight  of  the  barrel. 

The  parties  legally  entitled  to  reparation  at  the  hands  of  the 
defendants  under  our  order  of  Nov.  14,  1892,  are  oil  shippers 
from  Titusville,  Oil  City,  or  points  in  the  vicinity  thereof,  who 
were  members  of  the  complaining  associations  at  the  time  the 
complaints  were  filed,  or  subsequently,  up  to  the  date  of  the  hear- 
ing of  these  reparation  matters  at  Titusville  on  May  15, 1894. 

The  time  which  will  be  considered  as  properly  covered  by  ohdms 
for  reparation  in  these  cases  is  from  September  3,  1888,  the  date 
when  the  practice  of  charging  for  carrying  barrels  containing  oil 
was  commenced,  to  May  15,  1894,  when  hearing  on  the  claims 
was  had. 

The  shipments  which  may  be  included  in  the  claims  are  those 
from  Titusville,  Oil  City  and  vicinity  to  New  York  and  New  York 
harbor  points  and  Boston  and  points  taking  Boston  rates,  and  which 
passed  over  routes  in  which  some  one  of  the  defendants  was  the 
carrier  receiving  the  freight  for  transportation,  initiating  and  con- 
trolling the  method  or  mode  of  carriage,  and  billing  the  freight 
through  V)  destination  at  the  aggregate  rates  of  compensation 
charged. 

The  amount  to  be  refunded  is  the  charge  collected  by  defend- 
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ante  for  the  transportation  of  barrels  containing  petroleum  oil 
shipped  and  carried  as  aforesaid,  and  where  this  barrel  charge  has 
not  been  exactly  figured  and  reported  by  the  defendant  initial 
carrier,  such  charge  will,  as  found  in  our  Report  and  Opinion  of 
November  14,  1892,  be  14  cents  per  barrel  to  New  York  harbor 
points  and  20  cents  per  barrel  to  Boston  and  Boston  points,  ex- 
cept where  a  lower  charge  per  barrel  is  demanded  in  said  claims. 

The  question  of  liability  for  the  wrongs  found  to  have  been 
done  to  shippers  demands  more  extended  notice. 

The  conduct  of  the  carriers,  as  shown  in  these  cases,  was  in 
plain  violation  of  rules  for  equal  treatment  prescribed  in  the  law. 
Mere  statement  of  the  carrier's  practices  is  sufficient  to  demonstrate 
that  the  conditions  thus  arbitrarily  imposed  upon  shippers  who  did 
not  own  tank  cars  resulted  in  placing  such  shippers  at  a  palpable 
disadvantage,  and  brought  about  undue  preference  to  favored 
competing  shippers.  The  carriers,  by  hiring  shippers'  cars,  each 
paying  rental  based  upon  mileage  run  over  their  roads,  and  by 
confining  such  cars  to  the  owning  shippers'  use,  gave  such  ship- 
pers an  enormous  business  advantage.  Precisely  the  same  unjust 
discrimination  was  practiced  against  shippers  thus  obliged  to  send 
oil  only  in  barrels  and  pay  charges  on  the  weight  of  the  barrel,  as 
would  have  been  enforced  if  the  carriers  had  hired  or  purchased 
tank  cars  from  outside  parties  and  limited  their  use  to  some  ship- 
pers, thereby  compelling  other  and  competing  shippers  to  ship  oil 
in  barrels  and  pay  for  the  transportation  of  the  barrel  or  not  ship 
oil  at  all.  In  our  investigation  and  decision  in  these  cases  we  did 
not  inquire  or  determine  whether  the  mileage  paid  to  the  owning 
shippers  was  an  excessive  rental,  and  consequently  an  additional 
advantage  to  such  shippers;  the  order  awarding  reparation  due  to 
injured  parties  was  based  solely  upon  the  fact  that  barrel  charges 
were  exacted  from  shippers  of  oil  by  that  method,  while  the  de- 
fendants denied  such  shippers  the  use  of  tank  cars  which  was 
freely  granted  by  them  to  other  shippers  in  the  same  business. 
It  matters  not  how  the  custom  grew  up,  nor  what  were  the  busi- 
ness reasons  which  induced  the  carriers  to  establish  the  practice  ; 
they  were  subject  to  provisions  of  law  which  plainly  made  their 
action  unlawful. 

The  eiglith  section  of  the  Act  specifies  the  degree  of  liability  : 
"  That  in  case  any  common  carrier  subject  to  the  provisions  of 
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this  Act  shall  do,  cause  to  be  done,  or  permit  to  be  done  any  act, 
matter,  or  thing  in  this  Act  prohibited  or  declared  to  be  unlaw- 
ful, or  shall  omit  to  do  any  act,  matter,  or  thing  in  this  Act  re- 
quired to  be  done,  such  common  carrier  shall  be  liable  to  the  per- 
son or  persons  injured  thereby  for  the  full  amount  of  damages 
sustained  in  consequence  of  any  such  violation  of  the  provisions 
of  this  Act,  together  with  a  reasonable  counsel  or  attorney's  fee, 
to  be  fixed  by  the  court  in  every  case  of  recovery,  which  attor- 
ney's fee  shall  be  taxed  and  collected  as  part  of  the  costs  in  the 
case."  The  defendants  are  severally  liable  for  damages  resulting 
from  any  violations  found  in  these  cases  in  which  they  or  either 
of  them  participated. 

It  is  true  that  to  enforce  required  changes  in  published  tariffs 
or  rate  sheets,  the  order  should  be  directed  against  all  the  carriers 
which  participate  in  the  transportation  between  points  affected  by 
the  rates ;  but  where,  as  in  these  cases,  the  law  specifically  pro- 
vides for  the  individual  liability  of  any  carrier  concerned  for  the 
full  amount  of  damages  sustained  through  enforced  payment  of 
excessive  tmnsportation  charges  or  other  practices  made  unlawful 
by  the  statute,  it  is  not  necessary  to  have  all  the  carriers  over  any 
particular  route  before  the  Commission  to  enable  it  to  direct  rep- 
aration for  wrongs  which  have  been  inflicted  upon  shippers  under 
any  such  charges  or  practices. 

The  sums  received  by  the  defendants  for  the  transportation  of 
the  barrel  package  containing  oil  over  their  respective  roads  or 
lines  must,  under  the  law,  be  held  to  be  the  full  amounts  paid  for 
carrying  the  barrel  package  between  the  points  of  shipment  and 
destination.  By  what  carrier  over  any  of  these  lines  the  excessive 
charge  was  received,  or  how  it  was  divided,  cannot  augment  or 
diminish  the  several  liability  of  the  defendants  for  the  whole 
damage. 

The  above  quoted  provision  of  the  eighth  section  is  broad 
enough  to  charge  each  of  the  defendants  with  liability  for  the  full 
damage,  if  it  participated  in  the  traffic  at  all,  regardless  of  whether 
any  one  of  the  defendants  was  "  the  carrier  receiving  the  freight 
for  transportation,  initiating  and  controlling  the  method  or  mode 
of  carriage  and  billing  the  freight  through  to  destination  at  the 
jiggregate  rates  of  compensation  charged."  We  think,  however, 
that  such  limitation  should  control  in  these  cases,  for  the  reason 
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that  the  alternative  action  allowed  by  our  order  of  Nov.  14, 1898, 
the  furnishing  of  tank  cars  to  shippers,  must  be  taken  by  the  car- 
rier on  whose  road  the  shipment  originates,  and  that  snch  can 
mnst,  if  provided  at  all,  be  supplied  from  equipment  in  its  poe- 
session,  or  by  it  through  arrangement  with  connecting  carriers. 

It  may  be  urged  as  an  objection  to  our  construction  of  the  stat- 
ute in  these  cases,  as  affecting  oil  transportation  generally  over 
connecting  lines,  that  while  an  intermediate  or  terminal  carrier  in 
a  line  may  be  in  a  positioii  to  furnish  tank  cars  to  its  own  ship- 
pers, it  may,  while  so  doing,  be  unable  to  provide  such  cars  for 
shipments  over  its  road  from  points  on  the  roads  of  connecting 
carriers  having  no  tank  cars,  and  that  to  compel  it  to  carry  the 
barrel  package  free  in  shipments  received  from  carriers  having  no 
tank  cars,  would  be  unjust.  But  there  would  not  be  any  force  in 
such  an  objection.  When  connecting  carriers  make  a  through 
route  and  establish  through  rates  which  apply  as  single  charges 
for  the  whole  service,  they  hold  themselves  out  as  carriers  over 
such  route  at  such  rates,  and  must  be  prepared  to  furnish  suitable 
^^  instrumentalities  of  shipment  and  carriage,"  so  that  the  trans- 
portation may  be  conducted  without  wrong  or  injustice  to  those 
who  desire  to  use  the  through  line. 

At  the  hearing,  counsel  for  the  Boston  &  Maine  B.  Ca  claimed 
partial  exemption  from  the  order  for  reparation  on  the  ground 
that,  as  to  the  oil  shipments  transported  over  its  road  from  Boston 
to  Boston  points,  it  was  not  a  party  to  any  joint  tariff  of  rates, 
except  during  the  period  from  September  3  to  November  6, 1888, 
when,  by  supplement  to  Oil  Tariff  72,  the  tariff  then  in  force, 
those  points  reached  by  the  Boston  &  Maine  from  Boston  were 
excepted  from  the  operation  of  such  joint  tariff.  There  is  no 
denial  that  the  transportation  by  the  Boston  &  Maine  to  those 
points  was  under  the  through  billing  and  part  of  the  continuous 
carriage  of  through  shipments  from  the  refining  points  to  desti- 
nations, or  that  a  single  charge  for  the  whole  service  was  made 
and  collected  on  each  shipment  and  subsequently  divided  among 
the  carriers  over  the  through  line.  The  mere  circumstance  that 
the  Boston  &  Maine  received  a  share  of  the  total  through  charge 
which  was  equal  to  its  individually  established  rate  from  Boston 
to  the  points  of  destination,  is  altogether  insufficient  to  make 
these  shipments  take  on  a  purely  local  character  over  the  Boston 
25 
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&  Maine ;  and  if  the  shipments  were  not  in  all  essential  respccU 
local  from  Boston  to  the  destination  points,  then  they  were 
through  shipments  over  the  through  line  of  the  connecting  car- 
riers, and  must  be  so  treated.  It  is  unnecessary  to  cite  the  vari- 
ous decisions  which  have  been  rendered  to  this  effect. 

It  is  not  material  in  these  cases  whether  the  claimants,  who  are 
all  shippers,  or  whether  the  consignees  paid  the  transportation 
charges.  The  wrongs  inflicted  resulted  from  regulations  estab- 
lished by  the  carriers  antecedent  to  the  shipments,  and  the  move- 
ment of  the  property  depended  upon  the  shipper's  acceptance  oi 
conditions  thus  notified  to  him  in  advance.  He  had  to  regulate 
his  price  for  oil  accordingly.  Moreover,  it  is  part  of  the  prooi 
that  the  cost  of  the  transportation  was  an  item  of  expense  which 
was  borne  by  the  shipper  and  not  by  the  consignee.  That  dam- 
age resulted  to  the  claiming  shippers,  to  the  extent  of  the  chai^ 
on  the  barrel  package,  is  clearly  demonstrated. 

Of  the  various  carriers  named  as  defendants  in  these  cases  in 
our  order  of  November  14,  1892,  only  the  Western  New  York 
&  Pennsylvania  and  the  New  York,  Lake  Erie  &  Western  appear 
to  have  been  initial  carriers  of  oil  shipments  mentioned  in  the 
claims.  These  roads  have  been  in  the  possession  of  Receivers  and 
operated  under  the  direction  of  United  States  courts  daring  a 
portion  of  the  time  properly  covered  by  the  claims.  The  a£^ 
of  the  Western  New  York  &  Pennsylvania  Railroad  Company 
passed  into  the  hands  of  Samuel  6.  DeCoursey,  as  Receiver,  on 
or  about  April  1,  1893,  and  said  Receiver  was  operating  this  road 
on  May  15,  1894,  when  the  hearing  of  this  matter  took  place. 
The  New  York,  Lake  Erie  &  Western  Railroad  Company  has 
been,  since  on  or  about  July  26, 1893,  and  still  is,  operated  by  Re- 
ceivers appointed  and  controlled  by  a  Federal  Court  The  Re- 
ceivers now  in  possession  of  the  properties  of  this  oompany  are 
J.  G.  McCuUough  and  E.  B.  Thomas.  Receivers  of  railroad 
companies  are  common  carriers  subject  to  the  prohibitions  and 
requirements  of,  and  to  regulation  under,  the  provisiona  of  the 
Act  to  Regulate  Commerce,  and  any  order  entered  by  as  requuv 
ing  reparation  to  shippers  for  acts  made  unlawful  by  the  statute 
will  doubtless  be  promptly  obeyed  by  the  Receivers  of  said  de- 
fendants under  direction  of  the  courts  from  which,  r^dspectivelj, 
their  authority  to  act  was  derived. 
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On  July  12,  1895,  counsel  for  the  defendant,  the  Lehigh  Val- 
ley Railroad  Company,  suggested  to  the  Commission,  by  the  filing 
of  an  affidavit  of  John  R.  Fanshawe  and  copy  of  a  lease  of  the 
Lehigh  Valley  Railroad  to  the  Philadelphia  &  Reading  Railroad 
Company,  that  for  the  period  between  February  11,  1892,  and 
August  1,  1893  (a  portion  of  the  time  covered  by  these  reparation 
claims)  the  Lehigh  Valley  Railroad  was  operated  by  the  Phila- 
delphia &  Reading  Railroad  Company,  as  lessee,  under  the  terms 
of  a  lease  bearing  the  date  first  mentioned  ;  and  that,  during  such 
time,  the  receipts  from  the  operation  of  the  Lehigh  Valley  road 
inured  to  and  were  received  by  the  Philadelphia  &  Reading 
Railroad  Company,  and  were  not  received  by  the  defendant,  the 
Lehigh  Valley  Railroad  Company. 

Though  the  Philadelphia  &  Reading  Company,  as  lessee,  would 
be  liable  for  injuries  inflicted  during  its  management  of  the  road, 
that  company  is  not  a  party  to  these  proceedings.  It  is  under- 
stood that  the  Lehigh  Valley  Railroad  Company  resumed  opera- 
tion of  its  properties  under  a  clause  in  the  lease  providing  for  its 
termination  at  the  option  of  the  lessor  company,  in  the  event  of 
the  termination,  for  any  reason  whatsoever,  of  a  certain  agree- 
ment, of  even  date  therewith,  between  the  Lehigh  Valley  Coal 
Company  and  the  Philadelphia  &  Reading  Coal  &  Iron  Com- 
pany. There  is  thus  raised  in  these  proceedings  the  question 
whether  the  lessor  company  is  liable  to  respond  in  damages  to 
parties  injured  through  nonperformance  of  public  duties  as  a  com- 
mon carrier  during  the  operation  of  its  railroad  property  by  a 
lessee. 

The  lessor  company  has  been  held  not  liable  for  breaches  o^ 
contract  entered  into  by  its  lessee.  Mahonet/  v.  Atlantic  dk  Sf. 
L  R.  Co,  63  Me.  68,  and  other  cases  cited  in  19  Am.  &  En--. 
Enc.  Law,  903.  But  Green's  Brice's  Ultra  Vires,  398,  and  author, 
ides  there  cited,  are  to  the  eflfect  that  "  A  railroad  cannot,  b;- 
leasing  its  corporate  property  and  franchises,  relieve  itself  from 
liability  to  the  public  for  injuries  sustained  and  damages  resultini: 
from  breach  of  contract  or  duty  by  the  lessee." 

But  in  our  view  there  was  no  element  of  contract  in  the  matters 
now  under  consideration,  and  whether  the  lessor  railroad  company 
is  or  is  not  Jiable  for  a  breach  of  contract  entered  into  by  the  les- 
see company  affecting  public  interests  in  the  operation  of  the 
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road,  does  not  touch  the  point  in  question.  This  defendant  rail- 
road company  was  engaged  in  carrying  oil,  and  being  so  engaged, 
it  was  bound  to  furnish  equal  facilities  to  shippers  of  oil  and  to 
carry  under  like  terms  for  all.  The  defendant  company  did  not 
do  this,  and  it  was  not  done  while  the  lessee  was  operating  the 
road.  On  the  contrary,  some  shippers,  through  unequal  terms 
imposed,  were  obliged  to  pay  more  for  the  carriage  of  their  oil 
than  was  exacted  of  competing  shippers,  and  the  only  altematiye 
possessed  by  those  discriminated  against  was  to  go  out  of  the  busi- 
ness of  shipping  oil  to  points  reached  by  the  Lehigh  Yalley  road. 
These  shippers  might,  it  is  true,  have  gone  to  very  considerable 
expense  in  supplying  themselves  with  tank  cars  and  thus  put 
themselves  in  a  position  which  would  have  enabled  them  to  ship 
oil  and  pay  only  for  having  the  oil  transported ;  but  if  this  could 
be  required  of  them,  it  might,  with  equal  justice,  be  held  that  if 
they  did  not  like  the  regulations  imposed  by  the  Lehigh  Yalley 
and  its  connecting  roads,  their  recourse  was  to  build  and  operate 
a  railroad  of  their  own.  The  violations  of  law  found  to  exist  in 
these  cases  resulted  from  conditions  of  shipment  and  carriage 
antecedently  imposed  by  the  carriers,  and  the  question  does  not, 
therefore,  involve  consideration  of  the  lessor  company's  liability 
for  breaches  of  the  law  occasioned  by  the  failure  of  the  lessee 
carrier  to  observe  the  terms  of  an  agreement  with  the  shipper  to 
which  the  lessor  was  not,  in  any  wise,  a  party. 

The  great  weight  of  authorities  cited  in  19  Am.  Ss  Eng.  Enc. 
Law,  889,  1  Spelling,  Priv.  Corp.  153, 1  Beach,  Priv.  Corp.  695, 
1  Eedf .  Eailways,  636,  and  Thompson  on  Carriers,  is  to  the  effect 
that  the  lessor  company  remains  liable  for  the  performance  of 
public  duties,  and  of  all  acts  done  by  the  lessee  in  the  operation 
of  the  road,  notwithstanding  that  the  lease  may  be  authorised  by 
the  legislature.  ^'  It  is  the  accepted  doctrine  in  this  country  that 
a  railroad  corporation  cannot  escape  the  performance  of  any  duty 
or  obligation  imposed  by  its  charter  or  the  general  laws  of  the 
state  by  a  voluntary  surrender  of  its  road  into  the  hands  of  lea- 
sees. ♦  ♦  *  The  operation  of  the  road  by  the  lessees  does 
not  change  the  relations  of  the  original  company  to  the  public" 
Washmgton,  A.  cfe  0.  R.  Co.  v.  Brown,  84  U.  S.  17  Wall  446, 
21  L.  ed.  675.  This  was  a  case  where  a  portion  of  the  railroad, 
1}  ing  in  the  District  of  Columbia,  was  in  the  hands  of  a  reooiTW 
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of  the  lessees,  and  the  remainder,  lying  in  Virginia,  was  still  in 
tlie  hands  of  the  lessees,  the  whole  railroad  being  worked  on  the 
joint  account  of  the  lessees  on  the  Virginia  side  and  the  receiver 
on  the  District  side.  Mr,  Justice  Davis  said,  on  the  question  of 
whether  the  defendant,  the  lessor  company,  was  liable:  "In 
this  case  the  possession  [of  the  receiver]  was  not  exclusive,  nor 
were  the  servants  subject  to  the  receiver's  order  alone.  On  the 
contrary,  the  road  was  run  on  the  joint  account  of  the  lessees  and 
receiver,  and  the  servants  employed  and  controlled  by  them 
jointly.  Both  were,  therefore,  alike  responsible  for  the  act  com- 
plained of,  and  if  so,  the  arigmaZ  company  [the  lessor]  is  also 
responsible,  for  the  servants  under  such  an  employment,  in  legal 
contemplation,  are  as  much  the  servants  of  the  company  as  of  the 
lessees  and  receiver."  Washington,  A.  cfe  Q.  H.  Co.  v.  Brown, 
svpra.  This  case  of  Brown  was  for  illegal  expulsion  of  com- 
plainant from  a  passenger  car.  We  find  it  cited  as  an  authority 
in  a  number  of  cases  treating  of  the  lessor  carrier's  liability. 

In  Arrowsmith  v.  Nashville  <&  D.  R.  Co.  67  Fed.  Rep.  171, 
the  court  endeavored  to  distinguish  Brown's  case  by  holding 
there  was  no  showing  in  the  latter  proceeding  that  the  lease  had 
been  authorized.  In  view  of  the  broad  ruling  in  the  Brown 
case  that  "The  operation  of  the  road  by  the  lessees  does  not 
change  the  relations  of  the  original  company  to  the  public,"  and 
that  "  the  original  company  is  also  responsible,  for  the  servants 
under  such  an  employment,  in  legal  contemplation,  are  as  much 
the  servants  of  the  company  as  of  the  lessees,"  we  are  unable  to 
see  how  the  fact  or  absence  of  statutory  authority  to  make  the 
lease  can  change  the  lessor's  responsibility  for  the  performance  of 
public  duties,  unless  such  statutory  authority  contains  express  ex- 
emption of  the  lessor  company.  The  decision  in  Arrowsmitli's 
case,  citing  numerous  authorities,  is  to  the  effect  that  "The  duty 
to  carry  plaintiff's  intestate  with  the  highest  degree  of  care  and 
skill  did  not  rest  upon  any  charter  requirement  or  spring  from 
any  general  statutory  law  of  the  state.  The  duty  was  imposed 
by  operation  of  common  law  upon  the  contract  of  carriage.  The 
riplit  to  maintain  this  action  arises  from  the  contract  relation  of 
carrier  and  passenger."  But  whether  Brown's  case  was  properly 
distinffnisluible  or  not,  the  court  also  held  in  Arrowsmith's  case 
that  "Where  obligations  are  imposed  by  charter  or  statute  law 
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upon  a  railroad  company  for  the  protection  and  advantage  of  the 
general  public,  not  having  contract  relations  with  it,  it  may  very 
well  be  said  that  a  general  authority  to  lease  out  its  road,  wliich 
contains  no  provision  exempting  it  from  such  public  obligations, 
will  not  absolve  it  from  liability."  Arrowsmith  v.  Ifashville  dk 
D,  R,  Co.  supra. 

We  are  not  able  to  find  in  the  statutes  of  Pennsylvania,  New 
Jersey  or  New  York,  the  states  through  which  the  Lehigh  Val- 
ley runs,  any  specific  exemption  of  lessor  railroad  companies 
from  liability  for  damages  resulting  through  failure  to  see  to  it 
that  its  public  duties  are  performed  in  the  operation  of  its  line 
by  a  lessee.  The  conditions  imposed  upon  shippers,  which  have 
been  declared  illegal  in  these  proceedings,  were  established  by 
the  lessor  company  and  continued  without  change  by  the  lessee 
company.  The  lessor's  liability  was  asserted  in  these  cases  be- 
fore it  undertook  to  lease  the  road,  and  damages  were  claimed 
on  behalf  of  parties  injured.  These  cases  were  decided  during 
the  time  the  lease  was  in  force,  but  neither  the  lessee  nor  the 
lessor  company  took  steps  to  obey  our  order  requiring  the  illegal 
discrimination  to  cease.  The  lessor  resumed  operation  of  the 
road  some  time  after  our  decision  was  rendered,  and  at  no  period 
during  the  pendency  of  these  supplementary  proceedings  for 
reparation  has  it  undertaken  to  comply  with  that  decision;  on 
the  contrary,  it  has  persisted  in  keeping  up  the  unjust  discrimi- 
nations and  unlawful  prejudices  which  have  been  so  strongly 
condenmed  herein.  Moreover,  the  lease  itself  contains  a  provis- 
ion in  its  eleventh  clause  or  paragraph,  by  which,  seeming  to 
recognize  its  liability  as  lessor  for  its  lessee's  acts,  it  stipulates  for 
indemnity  against  all  loss  or  damage  resulting  from^or  occasioned 
by,  failure  or  neglect  of  the  lessee  to  do  whatever  it  may  lawfully 
he  required  to  do  in  the  use,  management  and  control  of  the  de- 
mised premises. 

The  Lehigh  Valley  Railroad  Company,  a  common  carrier  sub- 
ject to  the  provisions  of  the  Act  to  Regulate  Commerce,  could 
not,  bv  leasing  its  road,  free  itself  from  liabilities  for  practices 
made  illegal  by  that  statute ;  nor,  after  resuming  operation  of  its 
property  pending  proceedings  against  it  to  enforce  statutory  pro- 
visions so  violated  and  to  recover  damages  for  injuries  sustained 
under  such  violations,  can  it  claim  exemption  from  liability 
during  the  term  of  the  lease. 
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Following  are  the  nameB  of  claimants,  members  of  the  oooDh 
plaining  assodationsy  who  served  their  claims  npon  defendant 
initial  carriers  in  accordance  with  the  stipnlation  entered  into  bj 
counsel  for  claimants  and  defendants  on  May  16, 18M: 

Initial  carrier,  Western  New  York  &  Penvstlyaeia. 

Penn  Befining  Company,  Limited,  Oil  Oity,  Pa. 

John  Schwartz  &  Co.,  TitosviUe,  Pa* 

Bice  &  Bobinson,  Titnsville,  Pa.   * 

Bice,  Bobinson  &  Foggan,  Titosville,  Pa. 

Independent  Befining  Company,  Limited,  Oil  City,  Pa. 

Oenie  Wood,  doing  business  under  the  trade  name  of  The  Oil 

Creek  Befining  Works,  Titusville,  Pa. 
American  Oil  Works,  limited,  TitusviUe,  Pa. 
Western  Befining  Company,  Limited,  TitusYille,  Pa. 
S.  Y.  Bamage,  doing  business  under  the  trade  name  of  The 

Mutual  Oil  Company,  Bene,  Pa. 
National  Oil  Company,  Limited,  TitnsYille,  Pa. 
Continental  Befining  Company,  limited.  Oil  City,  Pai, 
International  Oil  Works,  Limited,  TitusviUe,  Pa. 


Initial  carrier,  New  York,  Lake  Erie  is  Western  SYennL 

A.  L.  Confer,  doing  business  ander  the  trade  name  of  The 

Empire  Oil  Works,  Bono,  Pa. 
S.  Y.  Bamage,  doing  basiness  under  the  trade  name  of  The 

Mutual  Oil  Company,  Beno,  Pa. 
Penn  Befining  Company,  Limited,  Oil  City,  Pa. 
Independent  Befining  Company,  limited.  Oil  City,  Pa. 


In  accordance  with  the  above  stated  rulings  and  principles,  we 
make  the  following  findings  and  orders  upon  claims  filed  and 
served  covering  shipments  of  petroleum  oil  in  barrels  to  New 
York  and  New  York  harbor  points  and  Boston  and  points  takin<2: 
Boston  rates,  and  which,  between  the  3d  day  of  September,  1888, 
and  the  15th  day  of  May,  1894,  were  delivered  by  claiming  ship- 
pers to  the  Western  New  York  &  Pennsylvania  Bailroad  Com- 
pany or  its  Beceiver,  for  transportation  to  said  destinations  : 
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Claim  of  the  Penn  Befining  Company,  Limited,  Oil  City,  Pa. 

The  claimant,  the  Penn  Refining  Company,  Limited,  of  Oil 
City,  Pa.,  is  entitled  to  recover  from  the  defendant,  the  Western 
New  York  &  Pennsylvania  I^ilroad  Company  and  Samuel  6. 
DeCoursey,  the  Receiver  thereof,  and  the  defendant,  the  Lehigh 
Valley  Railroad  Company,  the  sum  of  eight  thousand,  five  hun- 
dred and  seventy-nine  dollars  ($8579.00)  as  reparation  for  dam- 
age resulting  to  said  claimant  from  excessive  and  unlawful  trans- 
portation charges  exacted  upon  shipments  of  petroleum  oil  in 
barrels  delivered  by  said  claimant  to  said  Western  New  York  & 
Pennsylvania  Railroad  Company  or  to  its  said  Receiver,  for  trans- 
portation over  the  Western  New  York  &  Pennsylvania  Railroad 
and  the  Lehigh  Valley  Railroad  from  Oil  City,  Pa.,  to  Perth 
Amboy,  N.  J.,  which  said  shipments  of  oil  in  barrels  were  so 
transported  over  said  railroads  between  the  8d  day  of  September, 
1888,  and  the  15th  day  of  May,  1894,  as  appears  from  claim  filed 
and  statement  thereon  made  by  said  Western  New  York  Ss  Penn- 
sylvania Railroad  Company  and  its  said  Receiver ;  and  the  said 
Western  New  York  &  Pennsylvania  Railroad  Company  and 
Samuel  G.  DeCoursey,  the  Receiver  thereof,  and  the  Lehigh 
Valley  Railroad  Company  are  hereby  ordered  and  required  to 
pay  to  the  claimant,  the  Penn  Refining  Company,  Limited,  the 
said  sum  of  eight  thousand,  five  hundred  and  seventy-nine  dol- 
lars ($8579.00),  together  with  interest  thereon  at  the  rate  of  6  per 
cent  per  annum  from  May  15,  1894. 


The  claimant,  the  Penn  Refining  Company,  Limited,  of  Oil 
City,  Pa.,  is  entitled  to  recover  from  the  defendant,  the  Western 
New  York  &  Pennsylvania  Railroad  Company  and  Samuel  O. 
DeCoursey,  the  Receiver  thereof,  the  sum  of  three  hundred  and 
ten  dollars  and  ten  cents  ($310.10)  as  reparation  for  damage  re- 
sulting to  said  claimant  from  excessive  and  unlawful  transporta- 
tion charges  exacted  upon  shipments  of  petroleum  oil  in  barrels 
delivered  by  said  claimant  to  said  Western  New  York  &  Penn- 
sylvania Railroad  Company  or  to  its  said  Receiver  for  transporta- 
tion over  the  Western  New  York  &  Pennsylvania  Railroad  and 
the  Delaware,  Lackawanna  &  Western  Railroad  from  Oil  Oity, 
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Pa.,  to  Hoboken,  N.  J.,  which  said  shipments  of  oil  in  barrels 
were  so  transported  over  said  railroads  between  the  3d  day  of 
September,  1888,  and  the  15th  day  of  May,  1894,  as  appears 
from  claim  filed  and  statement  thereon  made  by  said  Western 
New  York  &  Pennsylvania  Kailroad  Company  and  its  said  Re- 
ceiver ;  and  the  said  Western  New  York  &  Pennsylvania  Railroad 
Company  and  Samuel  G.  DeConrsey,  the  Receiver  thereof,  are 
hereby  ordered  and  required  to  pay  to  the  claimant,  the  Penn 
Refining  Company,  Limited,  the  said  sum  of  three  hundred  and 
ten  dollars  and  ten  cents  ($310.10),  together  with  interest  thereon 
at  the  rate  of  6  per  cent  per  annum  from  May  16, 1894. 


The  clafanant,  the  Penn  Refining  Company,  Limited,  of  Oil 
City,  Pa.,  is  entitled  to  recover  from  the  defendant,  the  Western 
New  York  &  Pennsylvania  Raiboad  Company  and  Samuel  G. 
DeCoursey,  the  Receiver  thereof,  and  the  defendant,  the  New 
York,  Lake  Erie  &  Western  Railroad  Company  and  J.  G.  Mc- 
Cullough  and  £.  B.  Thomas,  the  Receivers  thereof,  and  the  de- 
fendant, the  Delaware  &  Hudson  Oanal  Company,  the  sum  of 
three  hundred  and  forty-three  dollars  and  fifty-eight  cents 
($343.58)  as  reparation  for  damage  resulting  to  said  claimant 
from  excessive  and  unlawful  transportation  charges  exacted  upon 
shipments  of  petroleum  oil  in  barrels  delivered  by  said  claimant 
to  said  Western  New  York  &  Pennsylvania  Railroad  Company 
or  to  its  said  receiver  for  transportation  over  the  Western  New 
York  &  Pennsylvania  Railroad,  the  New  York,  Lake  Erie  & 
Western  Railroad,  the  Delaware  &  Hudson  Canal  Co.'s  Railroad, 
and  the  Central  Railroad  of  New  Jersey  from  Oil  City,  Pa.,  to 
Newark,  N.  J.,  which  said  shipments  of  oil  in  barrels  were  so 
transported  over  said  railroads  between  the  3rd  day  of  September, 
1888,  and  the  15th  day  of  May,  1894,  as  appears  from  claim  filed 
and  statement  thereon  made  by  said  Western  New  York  &  Penn- 
sylvania Railroad  Company  and  its  said  Receiver;  and  the  said 
We.^tern  New  York  &  Pennsylvania  Railroad  Company  and 
Samuel  G.  DeCoursey,  the  Receiver  hereof,  and  the  New  York, 
I^ke  P]rie  &  Western  Railroad  Company,  and  J.  G.  McCullough 
and  E.  B.  Thomas,  the  Receivers  thereof,  and  the  Delaware  & 
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Hii«.ison  Canal  Company  are  hereby  ordered  and  required  to  pay 
to  the  claimant,  the  Penn  Refining  Company,  Limited,  the  said 
sum  of  three  hundred  and  forty-three  dollars  and  fifty-eight  cents 
($343.58),  together  with  interest  thereon  at  the  rate  of  6  per  cent 
per  annum  from  May  15, 1894. 


Oladc  of  John  Schwartz  &  Company,  TrrusriLLK,  Pa. 

The  claimants,  John  Schwartz  &  Company,  of  Titusville,  Pa., 
are  entitled  to  recover  from  the  defendant,  the  Western  New 
York  &  Pennsylvania  Kailroad  Company  and  Samuel  G.  De- 
Coursey,  the  Receiver  thereof,  the  sum  of  five  hundred  and  fifty- 
eight  dollars  and  twenty-two  cents  ($558.22)  as  reparation  for 
damage  resulting  to  said  claimants  from  excessive  and  nnlawfol 
transportation  charges  exacted  upon  shipments  of  petroleam  oil 
in  barrels  delivered  by  said  claimants  to  said  Western  New  YoA 
&  Pennsylvania  Railroad  Company  or  to  its  said  Receiver  for 
transportation  over  the  Western  New  York  &  Pennsylvania  Rail- 
road and  the  Delaware,  Lackawanna  &  Western  Railroad  from 
Titus ville.  Pa.,  to  Hoboken,  N.  J.,  which  said  shipments  of  oil  in 
barrels  were  so  transported  over  the  said  railroads  between  the 
3rd  day  of  September,  1888,  and  the  15th  day  of  May,  1894,  as 
appears  from  claim  filed  and  statement  thereon  made  by  said 
Western  New  York  &  Pennsylvania  Railroad  Company  and  its 
said  Receiver ;  and  the  said  Western  New  York  &  Pennsylvania 
Railroad  Company  and  Samuel  G.  DeCoursey,  the  Receiver 
thereof,  are  hereby  ordered  and  required  to  pay  to  the  claimants, 
John  Schwartz  &  Company,  the  said  sum  of  five  hundred  and 
fifty-eight  dollars  and  twenty-two  cents  ($558.22),  together  with 
interest  thereon  at  the  rate  of  6  per  cent  per  annum  from  May 
15,  1894. 


The  claitnants,  John  Schwartz  &  Company,  of  Titusvflle,  Pa., 
are  entitled  to  recover  from  the  defendant,  the  Western  New 
York  &  Pennsylvania  Railroad  Company  and  Samuel  G.  De- 
Coursey, the  Receiver  thereof,  and  the  defendant,  the  New  York, 
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I^ke  Erie  &  Western  Railroad  Company  and  J.  G.  McCuUouji^h 
and  E.  B.  Thomas,  the  Receivers  thereof,  the  sum  of  fifty-eight 
dollars  and  eighteen  cents  ($58.18)  as  reparation  for  damage  re- 
salting  to  said  claimants  from  excepsive  and  unlawful  transporta- 
tion charges  exacted  upon  shipments  of  petroleum  oil  in  barrels 
delivered  by  said  claimants  to  said  Western  New  York  &  Penii 
sylvania  Rajlroad  Company  or  to  its  said  Receiver  for  transporta* 
tion  over  the  Western  New  York  &  Pennsylvania  Railroad  and 
the  New  York,  Lake  Erie  &  Western  Railroad  from  Titusville, 
Pa.,  to  New  York  and  Brooklyn,  N.  Y.,  which  said  shipments  of 
oil  in  barrels  were  so  transported  over  said  railroads  between  the 
3rd  day  of  September,  1888,  and  the  15th  day  of  May,  1894,  as 
appears  from  claim  filed  and  statement  thereon  made  by  said 
Western  New  York  &  Pennsylvania  Railroad  Company  and  its 
said  Receiver;  and  the  said  Western  New  York  &  Pennsylvania 
Railroad  Company  and  Samuel  G.  DeCoursey,  the  Receivei 
thereof,  and  the  New  York,  Lake  Erie  &  Western  Railroad 
Company  and  J.  G.  McCuUough  and  E.  B.  Thomas,  the  Receivers 
thereof,  are  hereby  ordered  and  required  to  pay  to  the  claimants, 
John  Schwartz  &  Company,  the  said  sum  of  fifty-eight  dollars 
and  eighteen  cents  ($58.18),  together  with  interest  thereon  at  the 
rate  of  6  per  cent  per  annum  from  May  15,  1894. 


The  claimants,  John  Schwartz  &  Company,  of  Titusville,  Pa., 
are  entitled  to  recover  from  the  defendant,  the  Western  New 
York  &  Pennsylvania  Railroad  Company  and  Samuel  G.  De- 
Coursev.  the  Receiver  thereof,  the  sum  of  ten  dollars  and  sixteen 
cents  ($10.16)  as  repai-ation  for  damage  resulting  to  said  claimants 
from  excessive  and  unlawful  transportation  charges  exacted  upon 
shipments  of  petroleum  oil  in  barrels  delivered  by  said  claimants 
to  said  Western  New  York  &  Peiinsvlvania  Railroad  Company 
or  to  its  said  Receiver  for  transportation  over  the  Western  New 
York  &  Pennsylvania  Railroad  and  the  West  Shore  Railroad  from 
Titusville.  Pa.,  to  Weeliawken,  N.  J.,  which  said  shipments  of 
oil  in  barrels  were  so  transported  over  the  said  railroads  between 
the  3rd  day  of  September,  1888,  and  the  15th  day  of  May,  1894, 
as  api'ears  from  claim  filed  and  statement  thereon  made  by  said 
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Western  New  York  &  Pennsylvania  Railroad  Company  and  its 
said  Receiver ;  and  the  said  Westeni  New  York  &  Pennsylvania 
Railroad  Company  and  Samuel  G.  DeCoursey,  the  Receiver 
thereof,  are  hereby  ordered  and  required  to  pay  to  the  claimants, 
John  Schwartz  &  Company,  the  said  sum  of  ten  dollars  and  ax- 
teen  cents  ($10.16),  together  with  interest  thereon  at  the  rate  of 
6  per  cent  per  annum  from  May  15,  1894. 


The  claimants,  John  Schwartz  &  Company,  of  Titusville,  Pa., 
are  entitled  to  recover  from  the  defendant,  the  Western  New 
York  &  Pennsylvania  Railroad  Company  and  Samuel  0«  De- 
Coursey, the  Receiver  thereof,  the  sum  of  seven  hundred  and 
eighty-seven  dollars  and  twenty  cents  ($787.20)  as  reparation  for 
damage  resulting  to  claimants  from  excessive  and  unlawful  trans- 
[)ortation  charges  exacted  upon  shipments  of  petroleum  oil  in 
barrels  delivered  by  said  claimants  to  said  Western  New  York  A 
Pennsylvania  Railroad  Company  or  to  its  said  Receiver  for  trans- 
portation over  the  Western  New  York  &  Pennsylvania  Railroad, 
the  New  York  Central  &  Hudson  River  Railroad  and  oonneoting 
railroads  from  Titusville,  Pa.,  to  Pittsfield,  Mass.,  Springfidd. 
Mass.,  Holyoke,  Mass.,  and  Brattleboro,  Yt.,  which  said  ahip- 
ments  of  oil  in  barrels  were  so  transported  over  said  railroads  be- 
tween the  3rd  day  of  September,  1888,  and  the  15th  day  of  May, 
1894,  as  appears  from  claim  filed  and  statements  thereon  made 
by  said  Western  New  York  &  Pennsylvania  Railroad  Company 
and  its  said  Receiver ;  and  the  said  Western  New  York  Ss  Penn- 
sylvania Railroad  Company  and  Samuel  G.  DeCoursey,  the  Re- 
ceiver thereof,  are  hereby  ordered  and  required  to  pay  to  the 
claimants,  John  Schwartz  &  Company,  the  said  sum  of  seven 
hundred  and  eighty-seven  dollars  and  twenty  cents  ($787.90X 
together  with  interest  thereon  at  the  rate  of  6  per  cent  per  annum 
from  May  15,  1894. 


The  claimants,  John  Schwartz  &  Company,  of  Tituiville,  P«^ 
are  entitled  to  recover  from  the  defendant,  the  Western  New 
York  &  Pennsylvania  Railroad  Company  and  Samuel  G.  De- 
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Ooursey,  the  Receiver  thereof,  and  the  defendant,  the  Lehigh 
Valley  Railroad  Company,  the  sum  of  seven  thousand,  three  hun- 
dred and  ten  dollars  and  ninety-seven  cents  ($7310.97)  as  repara- 
tion for  damage  resulting  to  said  claimants  from  excessive  and 
inlawful  transportation  charges  exacted  upon  shipments  of 
[)etroleum  oil  in  barrels  delivered  by  said  claimants  to  said  West- 
em  New  York  &  Pennsylvania  Railroad  Company  or  to  its  said 
Receiver  for  transportation  over  the  Western  New  York  & 
Pennsylvania  Railroad  and  the  Lehigh  Valley  Railroad  from 
Titusville,  Pa.,  to  Perth  Amboy,  N.  J.,  which  said  shipments  of 
oil  in  barrels  were  so  transported  over  said  railroads  between  the 
3rd  day  of  September,  1888,  and  the  15th  day  of  May,  1894,  as 
appears  from  claim  filed  and  statement  thereon  made  by  said 
Western  New  York  &  Pennsylvania  Railroad  Company  and  its 
said  Receiver;  and  the  said  Western  New  York  &  Pennsylvania 
Railroad  Company  and  Samuel  G.  DeCoursey,  the  Receiver 
thereof,  and  the  Lehigh  Valley  Railroad  Company  are  hereby 
ordered  and  required  to  pay  to  the  claimants,  John  Schwartz  & 
Company,  the  said  sum  of  seven  thousand,  three  hundred  and  ten 
dollars  and  ninety-seven  cents  ($7310.97),  together  with  interest 
thereon  at  the  rate  of  6  per  cent  per  annum  from  May  16^  1894. 


Claim  of  Riob  &  Robinson,  of  TrrusviLLB,  Pa, 

The  claimants,  Reuben  L.  Rice  and  Joseph  C.  Robinson,  ae 
members  of  the  firm  of  Rice  &  Robinson  and  as  successors  of  the 
firm  of  Rice,  Robinson  &  Witherop,  are  entitled  to  recover  from 
the  defendant,  the  Western  New  York  &  Pennsylvania  Railroad 
Company  and  Samuel  G.  DeCoursey,  the  Receiver  thereof,  and 
the  defendant,  the  Lehigh  Valley  Railroad  Company,  the  sum  of 
five  thousand,  one  hundred  and  ninety-two  dollars  and  fifty-nine 
cents  ($5192.59)  as  reparation  for  damage  resulting  to  said  claim- 
ants from  excessive  and  unlawful  transportation  charges  exacted 
upon  shipments  of  petroleum  oil  in  barrels  delivered  by  said  firms 
to  said  Western  New  York  &  Pennsylvania  Railroad  Company, 
or  to  its  said  Receiver,  for  transportation  over  the  Western  New 
York  &  Pennsylvania  Railroad  and  the  Lehigh  Valley  Railroad 
'Vom  Titusville,  Pa.,  to  Perth  Amboy,  N.  J.,  which  said  ship- 
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inents  of  oil  in  barrels  were  so  transported  over  said  railroads 
between  the  3rd  day  of  September,  1888,  and  the  Ist  day  of 
November,  1890,  as  appears  from  claim  filed  and  statement  thereon 
made  by  said  Western  New  York  &  Pennsylvania  Kailroad  Coj»  • 
pany  and  its  said  Receiver ;  and  the  said  Western  New  York  &: 
Pennsylvania  Railroad  Company  and  Samuel  G.  DeCoursey,  the 
Receiver  thereof,  and  the  Lehigh  Valley  Railroad  Company  are 
hereby  ordered  and  required  to  pay  to  said  claimants.  Rice  & 
Robinson,  the  said  sum  of  five  thousand,  one  hundred  and  ninetv- 
two  dollars  and  fifty-nine  cents  ($5192.59\  together  with  intere>»: 
thereon  at  the  rate  of  6  per  cent  per  annum  from  May  15,  1894. 


The  claimants,  Reuben  L.  Rice  and  Joseph  0.  Robinson, 
members  of  the  firm  of  Rice  &  Robinson  and  as  successors  of  the 
firm  of  Rice,  Robinson  &  Witherop,  are  entitled  to  recover  from 
the  defendant,  the  Western  New  York  &  Pennsylvania  Railroad 
Company  and  Samuel  G.  DeCoursey,  the  Receiver  thereof,  the 
sum  of  sixty-five  dollars  and  eighteen  cents  ($65.18)  as  reparation 
for  damage  resulting  to  said  claimants  from  excessive  and  unlaw- 
ful transportation  charges  exacted  upon  shipments  of  petroleum 
oil  in  barrels  delivered  by  said  firm  to  said  Western  New  York 
&  Pennsylvania  Railroad  Company  or  to  its  said  Receiver  for 
transportation  over  the  Western  New  York  &  Pennsylvania 
Railroad  and  the  Delaware,  Lackawanna  &  Western  Railroad 
from  Titusville,  Pa.,  to  Hoboken,  N.  J.,  which  said  shipments  of 
oil  in  barrels  were  so  transported  over  said  railroads  between  the 
3rd  day  of  September,  1888,  and  the  1st  day  of  November,  1890, 
as  appears  from  claim  filed  and  statement  thereon  made  by  said 
Western  New  York  &  Pennsylvania  Railroad  Company  and  its  said 
Receiver ;  and  the  said  Western  New  York  &  Pennsylvania  Bail- 
road  Company  and  Samuel  G.  DeCoursey,  the  Receiver  thereof, 
are  hereby  ordered  and  required  to  pay  to  said  claimants,  Bioe  A 
Robinson,  the  said  sum  of  sixty-five  dollars  and  eighteen  cents 
($65.18),  together  with  interest  thereon  at  the  rate  of  6  per  oent 
per  annum  from  May  15,  1894. 


The  claimants,  Reuben  L.  Rice  and  Joseph  C.  Robinson,  as 
members  of  the  firm  of  Rice  &  Robinson  and  as  successors  of  the 
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firm  of  Rice,  Eobinson  &  Witherop,  are  entitled  to  recover  from 
the  defendant,  the  Western  New  York  and  Pennsylvania  Rail- 
road Company  and  Samuel  G.  DeCoursey,  the  Receiver  thereof, 
and  the  defendant,  the  Fitchburg  Railroad  Company,  and  the  de- 
fendant, the  Boston  &  Maine  Railroad  Company,  the  sum  of  four 
hundred  and  ninety-five  dollars  and  sixteen  cents  ($495.16)  as 
reparation  for  damage  resulting  to  said  claimants  from  excessive 
and  unlawful  transportation  charges  exacted  upon  shipments  of 
petroleum  oil  in  barrels  delivered  by  said  firms  to  said  Western 
New  York  &  Pennsylvania  Railroad  Company  or  to  its  said 
receiver  for  transportation  over  the  Western  New  York  &  Penn- 
sylvania Railroad,  the  West  Shore  Railroad,  the  Fitchburg  Rail- 
road, and  the  Boston  &  Maine  Railroad  from  Titusville,  Pa.,  to 
Portland,  Me.,  and  other  points  to  which  the  same  transportation 
rates  were  applied,  which  said  shipments  of  oil  in  barrels  were  so 
transported  over  said  railroads  between  the  3rd  day  of  September, 
1888,  and  the  1st  day  of  November,  1890,  as  appears  from  claim 
filed  and  statement  thereon  made  by  said  Western  New  York  & 
Pennsylvania  Railroad  Company  and  its  said  Receiver;  and  the 
said  Western  New  York  &  Pennsylvania  Railroad  Company  and 
Samuel  G.  DeCoursey,  the  Receiver  thereof,  and  the  Fitchburg 
Railroad  Company  and  the  Boston  &  Maine  Railroad  Company 
are  hereby  ordered  and  required  to  pay  to  said  claimants.  Rice  & 
Robinson,  the  said  sum  of  four  hundred  and  ninety-five  dollars 
and  sixteen  cents  ($495.16),  together  with  interest  thereon  at  the 
rate  of  6  per  cent  per  annum  from  May  15,  1894. 


The  claimants,  Reuben  L.  Rice  and  Joseph  0.  Robinson,  as 
members  of  the  firm  of  Rice  &  Robinson  and  as  successors  of  the 
firm  of  Rice,  Robinson  &  Witheropj  are  entitled  to  recover  from 
the  defendant,  the  Western  New  York  &  Pennsylvania  Railroad 
Company  and  Samuel  G.  DeCoursey,  the  Receiver  thereof,  and 
the  Fitchburg  Railroad  Company,  the  sum  of  two  hundred  and 
eleven  dollars  and  twenty  cents  ($211.20)  as  reparation  for  dam- 
age resulting  to  said  claimants  from  excessive  and  unlawful  trans- 
portation charges  exacted  upon  shipments  of  petroleum  oil  in  bar- 
rels delivered  by  said  firms  to  said  Western  New  York  &  Penu 
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sylvania  Railroad  Com  pan  j  or  to  its  said  Receiver  for  transporta- 
tion over  the  Western  New  York  Ss  Pennsylvania  Railroad,  the 
West  Shore  Railroad  and  the  Fitchbnrg  Railroad  from  Titnsville, 
Pa.,  to  Boston,  Mass.,  and  other  points  to  which  the  same  trans- 
portation rates  were  applied,  which  said  shipments  of  oil  in  bar- 
rels were  so  transported  over  said  railroads  between  the  8d  day 
of  September,  1888,  and  the  1st  day  of  November,  1890,  as  appean 
from  claim  filed  and  statement  thereon  made  by  said  Westera 
New  York  &  Pennsylvania  Railroad  Company  and  its  said  Be- 
ceiver ;  and  the  said  Western  New  York  &  Pennsylvania  Bail- 
road  Company  and  the  Fitchbnrg  Railroad  Company  are  hereby 
ordered  and  required  to  pay  to  said  claimantSi  Bice  &  Bobinson, 
the  said  sum  of  two  hundred  and  eleven  dollars  and  twenty  oentE 
($211.20),  together  with  interest  thereon  at  the  rate  of  6  per  oeat 
per  annum  from  May  16, 1894. 


The  claimants,  Reuben  L.  Rice  and  Joseph  C.  Robinson,  u 
members  of  the  firm  of  Rice  &  Robinson  and  as  sacoessors  of  the 
firm  of  Rice,  Robinson  &  Witherop,  are  entitled  to  recover  from 
the  defendant,  the  Western  New  York  Ss  Pennsylvania  Railroad 
Company  and  Samuel  G.  DeCoursey,  the  Receiver  thereof,  the 
sum  of  one  hundred  and  fifteen  dollars  and  fifty-foor  cents 
($115.54)  as  reparation  for  damage  resulting  to  said  claimants 
from  excessive  and  unlawful  transportation  charges  exacted  npon 
shipments  of  petroleum  oil  in  barrels  delivered  by  said  firms  to 
said  Western  New  York  &  Pennsylvania  Railroad  Company  or 
to  its  said  Receiver  for  transportation  over  the  Western  NTew  YoA 
<&  Pennsylvania  Railroad  and  the  New  York  Central  &  Hudson 
River  Railroad  from  Titusville,  Pa.,  to  Boston,  Mass.,  or  points 
to  which  the  same  transportation  rates  were  applied,  which  said 
shipments  of  oil  were  so  transported  over  said  railroads  between 
the  3d  day  of  September,  1888,  and  the  1st  day  of  NTovember, 
1 890,  as  appears  from  claim  filed  and  statement  thereon  made  bj 
said  Western  New  York  &  Pennsylvania  Railroad  Company  and 
its  said  Receiver;  and  the  said  Western  New  York  is  Pemuylva- 
nia  Railroad  Company  and  Samuel  G.  DeConrsey,  the  Receiver 
thereof,  are  hereby  ordered  and  required  to  pay  to  said  daimsnti^ 
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Rice  &  KobinBon,  the  said  snm  of  one  faandred  and  fifteen  dollars 
and  fifty-four  cents  ($115.54),  together  with  interest  thereon  at  the 
rate  of  6  per  cent  per  annum  from  May  16,  1894. 


Claim  of  Rice,  Robinson  &  Foggan,  of  TmisviLLB,  Pa. 

The  claimants,  Rice,  Robinson  &  Foggan,  of  Titusville,  Pa., 
are  entitled  to  recover  from  the  defendant,  the  Western  New 
York  &  Pennsylvania  Railroad  Company  and  Samuel  G.  De- 
Conrsey,  the  Receiver  thereof,  and  the  defendant,  the  Lehigh  Val- 
ley Railroad  Company,  the  snm  of  five  thousand,  five  hundred 
dollars  and  eighty-seven  cents  ($6500.87)  as  reparation  for  dam- 
age resulting  to  said  claimants  from  excessive  and  nnlawf ul  trans- 
portation charges  exacted  upon  shipments  of  petroleum  oil  in 
barrels  delivered  by  said  claimants  to  said  Western  New  York  & 
Pennsylvania  Railroad  Company  or  to  its  said  Receiver  for  trans- 
portation over  the  Western  New  York  &  Pennsylvania  Railroad 
and  the  Lehigh  Yalley  Railroad  from  Titusville,  Pa.,  to  Perth 
Amboy,  N.  J.,  which  said  shipments  of  oil  in  barrels  were  so 
transported  over  said  railroads  between  the  Ist  day  of  November, 
1890,  and  the  15th  day  of  May,  1 894,  as  appears  from  claim  filed 
and  statement  thereon  made  by  said  Western  New  York  &  Penn- 
sylvania Railroad  Company  and  its  said  Receiver ;  and  the  said 
Western  New  York  &  Pennsylvania  Railroad  Company  and  Sam- 
uel G.  DeCoursey,  the  Receiver  thereof,  and  the  Lehigh  Valley 
Railroad  Company  are  hereby  ordered  and  required  to  pay  to  the 
claimants,  Rice,  Robinson  &  Foggan,  the  said  sura  of  five  thousand, 
five  hundred  dollars  and  eighty-seven  cents  ($5500.87),  together 
with  interest  thereon  at  the  rate  of  6  per  cent  per  annum  from 
May  15,  1894. 


The  claimants,  Rice,  Robinson  &  Foggan,  of  Titusville,  Pa., 
are  entitled  to  recover  from  the  defendant,  the  Western  New 
York  &  Pennsylvania  Railroad  Company  and  Samuel  G.  De- 
Coursey, the  Receiver  thereof,  the  sum  of  sixty-seven  dollars  and 
and  thirty-seven  cents  ($67.37)  as  reparation  for  damage  resulting 
36 
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to  said  claimants  from  excessive  and  unlawful  transportation 
chargtb  exacted  upon  shipments  of  petroleum  oil  in  barrels  deliv- 
ered by  said  claimants  to  said  Western  New  York  &  Pennsylva- 
nia Railroad  or  to  its  said  Receiver  for  transportation  over  tl) 
Western  New  York  &  Pennsvlvania  Railroad  and  the  Delaware . 
Lackawanna  &  Western  Railroad  from  Titusville,  Pa.,  to  Hoboken, 
N.  J.,  which  said  shipments  of  oil  in  barrels  were  so  transported 
over  said  railroads  between  the  Ist  day  of  November,  1890,  and 
the  15th  day  of  May,  1894,  as  appears  from  claim  filed  and  state- 
ment thereon  made  by  said  Western  New  York  ife  Pennsylvania 
Railroad  Company  and  its  said  Receiver ;  and  the  said  Western 
New  York  ife  Pennsylvania  Railroad  Company  and  Samuel  G. 
DeCoursey,  the  Receiver  thereof,  are  hereby  ordered  and  required 
to  pay  to  the  claimants.  Rice,  Robinson  and  Foggan,  the  said  sum 
of  sixty-seven  dollars  and  thirty-seven  cents  ($67.37)  together  with 
interest  thereon  at  the  rate  of  6  per  cent  per  annum  from  May 
16,  1894. 


The  claimants,  Bice,  Robinson  &  Foggan,  of  Titusville,  Pa., 
are  entitled  to  recover  from  the  defendant,  the  Western  New 
York  &  Pennsylvania  Railroad  Company  and  Samuel  G.  De- 
Coursey, the  Receiver  thereof,  and  the  defendant,  the  Fitchbnrg 
Railroad  Company,  the  sum  of  one  hundred  and  twelve  dollarg 
and  one  cent  ($112.01)  as  reparation  for  damage  resulting  to  said 
claimants  from  excessive  and  unlawful  transportation  charges 
exacted  upon  the  shipments  of  petroleum  oil  in  barrels  delivered 
by  said  claimants  to  said  Western  New  York  &  Pennsylvania 
Railroad  Company  or  to  its  said  Receiver  for  transportation  over 
the  Western  New  York  &  Pennsylvania  Railrc^,  the  West 
Shore  Railroad  and  the  Fitchbnrg  Railroad  from  Titusville, 
Pa.,  to  Boston,  Mass.,  or  other  points  to  which  the  same  transpor- 
tation rates  were  applied,  which  said  shipments  of  oil  in  bairels 
were  so  transported  over  said  railroads  between  the  1st  day  of 
November,  1890,  and  the  loth  day  of  May,  1894,  as  appears  from 
claim  filed  and  statement  thereon  made  by  said  Western  New 
Vork  &  Pennsylvania  Railroad  Company  and  its  said  Receiver;  and 
the  said  Western  New  York  &  Pennsylvania  Railroad  Company 
and  Samuel  G.  DeCoursey,  the  Receiver  thereof,  and  the  Fitch- 
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burg  Railroad  Company  are  hereby  ordered  and  required  to  pay 
to  the  claimants,  Eice,  Robinson  &  Foggan,  the  said  sum  of  one 
hundred  and  twelve  dollars  and  one  cent  ($112.01),  together  with 
interest  thereon  at  the  rate  of  6  per  cent  per  annum  from  May 
16,  1894. 


The  claimants.  Rice,  Robinson  &  Foggan,  of  Titusville,  Pa., 
are  entitled  to  recover  from  the  defendant,  the  Western  New 
York  &  Pennsylvania  Railroad  Company  and  Samuel  G.  De- 
Coursey,  the  Receiver  thereof,  the  sum  of  one  hundred  and  sixty- 
one  dollars  and  ninety  cents  ($161.90)  as  reparation  for  damage 
resulting  to  said  claimant  from  excessive  and  unlawful  transpor- 
tation charges  exacted  upon  shipments  of  petroleum  oil  in  barrels 
delivered  by  said  claimants  to  said  Western  New  York  &  Penn- 
sylvania Railroad  Company  or  to  its  said  Receiver,  for  transporta- 
tion over  the  Western  New  York  &  Pennsylvania  Railroad,  the 
New  York  Central  &  Hudson  River  Railroad  and  connecting 
railroads  from  Titusville,  Pa.,  to  Boston,  Mass.,  or  other  points  to 
which  the  same  transportation  rates  were  applied,  which  said 
shipments  of  oil  in  barrels  were  so  transported  over  said  railroads 
between  the  1st  day  of  November,  1890,  and  the  15th  day  of 
May,  1894,  as  appears  from  claim  filed  and  statement  thereon 
made  by  said  Western  New  York  &  Pennsylvania  Railroad  Com- 
pany and  its  said  Receiver ;  and  the  said  Western  New  York  & 
Pennsylvania  Railroad  Company  and  Samuel  G.  DeCoursey,  the 
Receiver  thereof,  are  hereby  ordered  and  required  to  pay  to  the 
claimants,  Rice,  Robinson  &  Foggan,  the  said  sum  of  one  hundred 
and  sixty-one  dollars  and  ninety  cents  ($161.90),  together  with 
interest  thereon  at  the  rate  of  6  per  cent  per  annum  from  May 
15,  1894. 


Claim  of  the  Independent  Refining  Company,  Limited, 

Oil  Cm,  x  a. 

The  claimant,  the  Independent  Refining  Company,  Limited,  of 
Oil  City,  Pa.,  is  entitled  to  recover  from  the  defendant,  the  West- 
ern New  York  &  PenuBylvania  Railroad  Company  and  Samuel 
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G.  B^Coursey,  thelleceiver  thereof,  and  the  defendant,  the  Fitch- 
bnrg  Railroad  Company,  and  the  defendant,  the  Boston  &  Maine 
Railroad  Company,  the  sum  of  twenty-six  dollars  and  seventy- 
four  cents  ($26.74)  as  reparation  for  damage  resulting  to  said 
claimant  from  excessive  and  unlawful  transportation  charges 
exacted  upon  shipments  of  petroleum  oil  in  barrels  delivered  by 
said  claimant  to  said  Western  New  York  &  Pennsylvania  Railroad 
Company  or  to  its  said  Receiver,  for  transportation  over  the  West- 
ern New  York  &  Pennsylvania  Railroad,  the  West  Shore  Rail- 
road, the  Fitchburg  Railroad,  and  the  Boston  ife  Maine  Railroad 
from  Oil  City,  Pa.,  to  Haverhill,  Mass.,  which  said  shipments  of 
oil  in  barrels  were  so  transported  over  said  railroads  between  the 
3rd  day  of  September,  1888,  and  the  15th  day  of  May,  1894,  as 
appears  from  claim  filed  and  statement  thereon  made  by  said 
Western  New  York  &  Pennsylvania  Railroad  Company  and  its 
said  Receiver ;  and  the  said  Western  New  York  ife  Pennsylvania 
Railroad  Company  and  Samuel  G.  DeCoursey,  the  Receiver  there- 
of, the  Fitchburg  Railroad  Company,  and  the  Boston  &  Maine 
Railroad  Company  are  hereby  ordered  and  required  to  pay  to  the 
claimant,  the  Independent  Refining  Company,  Limited,  the  said 
sum  of  twenty-six  dollars  and  seventy-four  cents  ($26.74),  together 
with  interest  thereon  at  the  rate  of  6  per  cent  per  annum  from 
May  15,  1894 


The  claimant,  the  Independent  Refining  Company,  Limited,  of 
Oil  City,  Pa.,  is  entitled  to  recover  from  the  defendant,  the 
Western  New  York  &  Pennsylvania  Railroad  Company  and 
Samuel  G.  DeCoursey,  the  Receiver  thereof,  and  the  defendant, 
the  Fitchburg  Railroad  Company,  the  sum  of  nine  hundred  and 
thirty-six  dollars  and  eighteen  cents  ($936.18)  as  reparation  for 
damage  resulting  to  said  claimant  from  excessive  and  unlawful 
transportation  charges  exacted  upon  shipments  of  petroleum  oil 
in  barrels  delivered  by  said  claimant  to  said  Western  New 
York  &  Pennsylvania  Railroad  Company  or  to  its  said  Receiver, 
for  transportation  over  the  Western  New  York  &  Pennsylvania 
Railroad,  the  West  Shore  Railroad,  and  the  Fitchburg  Railroad 
from  Oil  City,  Pa.,  to  Boston,  Mass.,  and  other  points  to  which 
the  same  transportation  rates  were  applied,  which  said  shipments 
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of  oil  in  barrels  were  so  transported  over  said  railroads  between 
the  3rd  day  of  September,  1888,  and  the  15th  day  of  May,  1894, 
as  appears  from  claim  tiled  and  statement  thereon  made  by  said 
Western  New  York  &  Pennsylvania  Railroad  Company  and  its 
said  receiver;  and  the  said  Western  New  York  &  Pennsylvania  Rail- 
road Company  and  Samuel  G.  DeCoursey,  the  receiver  thereof 
and  the  Fitchburg  Railroad  Company  are  hereby  ordered  and  re 
quired  to  pay  to  the  claimant,  the  Independent  Refining  Company^ 
Limited,  the  said  sum  of  nine  hundred  and  thirty-six  dollars  and 
eighteen  cents  ($936.18),  together  with  interest  thereon  at  the  rate 
of  6  per  cent  per  annum  from  May,  15, 1894. 


The  claimant,  the  Independent  Refining  Company,  Limited,  of 
Oil  City,  Pa.,  is  entitled  to  recover  from  the  defendant,  the 
Western  New  York  &  Pennsylvania  Railroad  Company  and 
Samuel  G.  DeCoursey,  the  Receiver  thereof,  and  the  defendant, 
the  Lehigh  Yalley  Railroad  Company,  the  sum  of  six  thousand 
and  fifty-one  dollars  and  forty-seven  cents  ($6051.47)  as  repara- 
tion for  damage  resulting  to  said  claimant  from  excessive  and 
unlawful  transportation  charges  exacted  upon  shipments  of  pe- 
troleum oil  in  barrels  delivered  by  said  claimants  to  said  Westeni 
New  York  &  Pennsylvania  Railroad  Company  or  to  its  said  Re- 
ceiver, for  transportation  over  the  Western  New  York  &  Penn- 
sylvania Railroad  and  the  Lehigh  Valley  Railroad  from  Oil  City, 
Pa.,  to  Perth  Amboy,  N.  J.,  which  said  shipments  of  oil  in  bar- 
rels were  so  transported  over  said  railroads  between  the  3rd  day 
of  September,  1888,  and  the  15th  day  of  May,  1894,  as  appears 
from  claim  filed  and  statement  thereon  made  by  said  Western 
New  York  &  Pennsylvania  Railroad  Company  and  its  said  Re- 
ceiver; and  the  said  Western  New  York  &  Pennsylvania  Rail- 
road Company  and  Samuel  G.  DeCoursey,  the  Receiver  thereof, 
and  the  Lehigh  Valley  Railroad  Company  are  hereby  ordered  and 
required  to  pay  to  the  claimant,  the  Independent  Refining  Com- 
pany, Limited,  the  said  sum  of  six  thousand  and  fifty-one  dollars 
and  forty-seven  cents  ($6051.47),  together  with  interest  thereon 
it  the  rate  of  6  per  cent  per  annum  from  May  15,  1894. 
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The  claimant,  the  Independent  Refining  Company,  Limited,  of 
Oil  City,  Pa.,  is  entitled  to  recover  from  the  defendant,  the  West- 
ern New  York  ife  Pennsylvania  Railroad  Company  and  Samnel 
G.  DeCoursey,  the  Receiver  thereof,  and  the  Lehigh  Valley  Rail- 
road Company,  the  sum  of  two  hundred  and  sixty-three  dollars 
and  thirty-four  cents  ($263.34)  as  reparation  for  damage  resulting 
to  said  claimant  from  excessive  and  unlawful  transportation 
charges  exacted  upon  shipments  of  petroleum  oil  in  barrels  deliv- 
ured  by  said  claimant  to  said  Western  New  York  &  Pennsylvania 
Railroad  Company  or  to  its  said  Receiver  for  transportation  over 
the  Western  New  York  &  Pennsylvania  Railroad  and  the  Lehigh 
Valley  Railroad  from  Oil  City,  Pa.,  to  New  York,  N.  Y,,  Oom- 
munipaw,  N.  J.,  and  Jersey  City,  N.  J.,  which  said  shipments  of 
oil  in  barrels  were  so  transported  over  said  railroads  between  the 
3rd  day  of  September,  1888,  and  the  15th  day  of  May,  1894,  as 
appears  from  claim  filed  and  statement  thereon  made  by  said 
Western  New  York  &  Pennsylvania  Railroad  Company  and 
its  said  Receiver ;  and  the  said  Western  New  York  &  Pennsylva- 
nia Railroad  Company  and  Samuel  Qt,  DeCoursey,  the  Receiver 
thereof,  and  the  Lehigh  Valley  Railroad  Company  are  hereby 
ordered  and  required  to  pay  to  the  claimant,  the  Independent 
Refining  Company,  Limited,  the  said  sum  of  two  hundred  and 
sixty-three  dollars  and  thirty-four  cents  ($263.34),  together  with 
interest  thereon  at  the  rate  of  6  per  cent  per  annum  from  Alay 
16,  1894. 


The  claimant,  the  Independent  Refining  Company,  Limited,  of 
Oil  City,  Pa.,  is  entitled  to  recover  from  the  defendant,  the 
Western  New  York  &  Pennsylvania  Railroad  Company  and 
Samuel  G.  DeCoursey,  the  Receiver  thereof,  and  the  defendant, 
the  New  York,  Lake  Erie  &  Western  Railroad  Company  and  J. 
Q.  McCuUough  and  E.  B.  Thomas,  the  Receivers  thereof,  and  the 
defendant,  the  Delaware  &  Hudson  Canal  Company,  the  sum  of 
seven  dollars  and  nineteen  cents  ($7.19)  as  reparation  for  damage 
lesulting  to  said  claimant  for  excessive  and  unlawful  transporta- 
tion charges  exacted  upon  a  shipment  of  petroleum  oil  in  barrels 
delivered  by  said  claimant  to  said  Western  New  York  &  Penn- 
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Bjlvania  Railroad  Company  or  to  its  said  Receiyer  for  transporta- 
tion over  tlie  Western  New  York  &  Pennsylvania  Railroad,  the 
New  York,  Lake  Erie  &  Western  Railroad,  the  Delaware  & 
Hudson  Canal  Co's  Railroad,  and  the  Central  Railroad  of  New 
Jersey  from  Oil  City,  Pa.,  to  Newark,  N.  J.,  which  said  shipment 
of  oil  in  barrels  was  so  transported  over  said  railroads  between 
the  3rd  day  of  September,  1888,  and  the  15th  day  of  May,  1894, 
as  appears  from  claim  filed  and  statement  thereon  made  by  said 
Western  New  York  &  Pennsylvania  Railroad  Company  and  ite 
said  Receiver ;  and  the  said  Western  New  York  &  Pennsylvania 
Railroad  Company  and  Sanmel  G.DeCour8ey,the  Receiver  thereof, 
and  the  New  York,  Lake  Erie  &  Western  Railroad  Company  and 
J.  G.  McCuUough  and  E.  B.  Thomas,  the  Receivers  thereof,  and 
the  Delaware  &  Hudson  Canal  Company  are  hereby  ordered  and 
required  to  pay  to  the  claimant,  the  Independent  Refining  Com- 
pany, Limited,  the  said  sum  of  seven  dollars  and  nineteen  cents 
($7.19),  together  with  interest  thereon  at  the  rate  of  6  per  cent 
per  annum  from  May  15,  1894. 


The  claimant,  the  Independent  Refining  Company,  limited,  of 
Oil  City,  Pa.,  is  entitled  to  recover  from  the  defendant,  the 
Western  New  York  &  Pennsylvania  Railroad  Company  and 
Samuel  G.  DeCoursey,  the  Receiver  thereof,  the  sum  of  ninety-two 
dollars  and  fifty-nine  cents  ($92.59)  as  reparation  for  damage  re- 
sulting to  said  claimant  from  excessive  and  unlawful  transporta- 
tion charges  exacted  upon  shipments  of  petroleum  oil  in  barrels 
delivered  by  said  claimant  to  said  Western  New  York  &  Penn- 
sylvania Railroad  Company  or  to  its  said  Receiver  for  transporta- 
tion over  the  Western  New  York  &  Pennsylvania  Railroad,  the 
AVest  Shore  Railroad,  the  New  York,  Ontario  &  Western  Rail- 
way and  the  Central  Railroad  of  New  Jersey  from  Oil  City,  Pa., 
to  Constable  Hook,  N.  J.,  which  said  shipments  of  oil  in  barrels 
were  so  transported  over  said  railroads  between  the  3rd  day  of 
September,  1888,  and  the  15th  day  of  May,  1894,  as  appears  from 
claim  filed  and  statement  thereon  made  by  said  Western  New 
York  &  Pennsylvania  Railroad  Company  and  its  said  Receiver; 
and  the  said  Western  New  York  &  Pennsylvania  Railroad  Com- 
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pany  and  Samuel  G.  DeCoursey,  the  Receiver  thereof,  are  hereby 
ordered  and  required  to  pay  to  the  claimant,  the  Independent 
Kefining  Company,  Limited,  the  said  sum  of  ninety-two  dollars 
and  fifty-nine  cents  ($92.59),  together  with  interest  thereon  at  the 
rate  of  6  per  cent  per  annum  from  May  15,  1894. 


Claim  of  Genie  "Wood,  Doing  Business  Under  the   Trade 
Name  or  the  Oil  Creek  Refining  Works,  Titusville,  Pa. 

The  claimant.  Genie  Wood,  of  Titusville,  Pa.,  doing  business 
under  the  trade  name  of  the  Oil  Creek  Refining  Works,  is  enti- 
tled to  recover  from  the  defendant,  the  Western  New  York  & 
Pennsylvania  Railroad  Company  and  Samuel  G.  DeCoursey,  the 
Receiver  thereof,  and  the  defendant,  the  Lehigh  Valley  Railroad 
Company,  the  sum  of  two  thousand,  seven  hundred  and  sixteen 
dollars  and  fifty-one  cents  ($2716.51)  as  reparation  for  damage 
resulting  to  said  claimant  from  excessive  and  unlawful  transporta- 
tion charges  exacted  upon  shipments  of  petroleum  oil  in  barrels 
delivered  by  said  claimant  to  said  Western  New  York  &  Penn- 
sylvania Railroad  Company  or  to  its  said  Receiver,  for  transporta- 
tion over  the  Western  New  York  &  Pennsylvania  Railroad  and 
the  Lehigh  Valley  Railroad  from  Titusville,  Pa.,  to  Perth  Am  boy, 
N.  J.,  which  said  shipments  of  oil  in  barrels  were  so  transported 
over  said  railroads  between  the  3rd  day  of  September,  1888,  and 
the  15th  day  of  May,  1894,  as  appears  from  claim  filed  and  state- 
ment thereon  made  by  said  Western  New  York  &  Pennsylvania 
Railroad  Company  and  its  said  Receiver ;  and  the  said  Western 
New  York  ife  Pennsylvania  Railroad  Company  and  Samuel  G. 
DeCoursey,  the  Receiver  thereof,  and  the  Lehigh  Valley  Railroad 
Company  are  hereby  ordered  and  required  to  pay  to  the  claimant, 
Genie  Wood,  doing  business  under  the  trade  name  of  the  Oil 
Creek  Refining  Works,  the  said  sum  of  two  thousand,  seven  hun- 
dred and  sixteen  dollars  and  fifty-one  cents  ($2716.51),  together 
with  interest  thereon  at  the  rate  of  6  per  cent  per  annum  from 
May  15,  1894. 


INDEPENDENT  EEFINBRS'  A8S0.  V.  WB8TBSN  N.  T.  A  P.  S.  00.      409 

The  claimant,  Genie  Wood,  of  Titusville,  Pa.,  doing  bneinesB 
under  the  trade  name  of  the  Oil  Creek  Refining  Works,  is  entitled 
to  recover  from  the  defendant,  the  Western  New  York  &  Penn- 
sylvania Railroad  Company  and  Samuel  G.  DeCoursey,  the  Re- 
ceiver thereof,  the  sum  of  ninety-six  dollars  and  thirty-two  cents 
($96.32)  for  damage  resulting  to  said  claimant  from  excessive  and 
unlawful  transportation  charges  exacted  upon  shipments  of  petro- 
leum oil  in  barrels  delivered  by  said  claimant  to  said  Western 
New  York  &  Pennsylvania  Railroad  Company  or  to  its  said 
Receiver,  for  transportation  over  the  Western  New  York  &  Penn- 
sylvania Railroad  and  the  West  Shore  Railroad  from  Titusville, 
Pa.,  to  New  York,  N.  Y.,  which  said  shipments  of  oil  in  barrels 
were  so  transported  over  said  railroads  between  the  3d  day  of 
September,  1888,  and  the  15th  d^y  of  May,  1894,  as  appears  from 
claim  filed  and  statement  thereon  made  by  said  Western  New 
York  &  Pennsylvania  Railroad  Company  and  its  said  Receiver ; 
and  the  said  Western  New  York  &  Pennsylvania  Raiboad  Com- 
pany and  Samuel  G.  DeCoursey,  the  Receiver  thereof,  are  hereby 
ordered  and  required  to  pay  to  the  claimant,  G^nie  Wood,  doing 
business  under  the  trade  name  of  the  Oil  Creek  Refining  Works, 
the  said  sum  of  ninety-six  dollars  and  thirty-two  cents  ($96.32), 
together  with  interest  thereon  at  the  rate  of  6  per  cent  per  annum 
from  May  15,  1894. 


The  claimant.  Genie  Wood,  of  Titusville,  Pa.,  doing  business 
under  the  trade  name  of  the  Oil  Creek  Refining  Works,  is  entitled 
to  recover  from  the  defendant,  the  Western  New  York  &  Penn- 
sylvania Railroad  Company  and  Samuel  G.  DeCoursey,  the 
Receiver  thereof,  the  sum  of  thirty-six  dollars  and  twenty-eight 
cents  ($36.28)  as  reparation  for  damage  resulting  to  said  claimant 
from  excessive  and  unlawful  transportation  charges  exacted  upon 
shipments  of  petroleum  oil  in  barrels  delivered  by  said  claimant 
to  said  Western  New  York  &  Pennsylvania  Railroad  Company 
or  to  its  said  Receiver,  for'transportation  over  the  Western  New 
York  &  Pennsylvania  Railroad  and  the  Delaware,  Lackawanna  & 
Western  Railroad  from  Titusville,  Pa.,  to  New  York,  N.  Y., 
which  said  shipments  of  oil  in  barrels  were  so  transported  over 
said  railroads  between  the  3d  day  of  September,  1888,  and  the 
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15th  day  of  May,  1894,  as  appears  from  claim  filed  and  statement 
thereon  made  by  said  Western  New  Fork  &  Pennsylvania  Rail- 
i'oad  Company  and  its  said  Receiver ;  and  the  said  Western  New 
York  &  Pennsylvania  Railroad  Company  and  Samuel  G.  De- 
Conrsey,  the  Receiver  thereof,  are  hereby  ordered  and  required  to 
pay  to  the  claimant.  Genie  Wood,  doing  business  under  the  trade 
name  of  the  Oil  Creek  Refining  Works,  the  said  sum  of  thirty- 
six  dollars  and  twenty-eight  cents  ($36.28),  together  with  interest 
thereon  at  the  rate  of  6  per  cent  per  annum  from  May  15^  1894. 


The  claimant.  Genie  Wood,  of  Titusville,  Pa,  domg  brusiness 
under  the  trade  name  of  the  Oil  Creek  Refining  Works,  is 
entitled  to  recover  from  the  defendant,  the  Western  New  York 
&  Pennsylvania  Railroad  Company  and  Samuel  G.  DeCoursey, 
the  Receiver  thereof,  and  the  defendant,  the  New  York,  Lake 
Erie  &  Western  Railroad  Company  and  J.  G.  McCuUough  and 
E.  B.  Thomas,  the  Receivers  thereof,  the  sum  of  ten  dollars 
and  ninety-nine  cents  ($10.99)  as  reparation  for  damage  re- 
sulting to  said  claimant  from  excessive  and  unlawful  transporta- 
tion charges  exacted  upon  shipments  of  petroleum  oil  in  barrels 
delivered  by  said  claimant  to  said  Western  New  York  &  Penn- 
sylvania Railroad  Company  or  to  its  said  Receiver,  for  transporta 
tion  over  the  Western  New  York  &  Pennsylvania  Railroad,  the 
New  York,  Lake  Erie  &  Western  Railroad  and  connecting  rail- 
roads from  Titusville,  Pa.,  to  Providence,  R.  I,,  which  said  ship- 
ments of  oil  in  barrels  were  so  transported  over  said  railroads 
between  the  3d  day  of  September,  1888,  and  the  15th  day  o\ 
May,  1894,  as  appears  from  claim  filed  and  statement  thereo 
made  by  said  Western  New  York  &  Pennsylvania  Railroad  Com- 
pany and  its  said  Receiver ;  and  the  said  Western  New  York  & 
Pennsylvania  Railroad  Company  and  Samuel  G.  DeCoursey,  the 
Receiver  thereof,  and  the  New  York,  Lake  Erie  &  Western  Rail- 
road Company  and  J.  G.  McCullongh  and  E.  B.  Thomas,  tiu 
Receivers  thereof,  are  hereby  ordered  and  required  to  pay  to  the 
claimant,  Genie  Wood,  doing  business  under  the  trade  name  of 
the  Oil  Creek  Refining  Works,  the  said  sum  of  ten  dollars  and 
iiint'ty-nine  cents  ($10.99),  together  with  interest  thereon  at  the 
rjite  of  6  per  cent  per  annum  from  May  15,  1894. 
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The  claimant,  Genie  Wood,  of  Titusville,  Pa.,  doing  business 
nnder  the  trade  name  of  the  Oil  Creek  Refining  Works,  is  entitled 
to  recover  from  the  defendant,  the  Western  New  York  &  Penn- 
sylvania Railroad  Company  and  Samuel  G.  DeCoursey,  the 
Receiver  thereof,  the  sum  of  eleven  dollars  and  twenty  cents 
($11.20)  as  reparation  for  damage  resulting  to  said  claimant  from 
excessive  and  unlawful  transportation  charges  exacted  upon  ship- 
ments of  petroleum  oil  in  barrels  delivered  by  said  claimant  to 
said  Western  New  York  &  Pennsylvania  Railroad  Company  or 
to  its  said  Receiver,  for  transportation  over  the  Western  New 
York  ife  Pennsylvania  Railroad,  the  New  York  Central  &  Hudson 
River  Railroad  and  connecting  railroads  from  Titusville,  Pa.,  to 
Millington,  Mass.,  which  said  shipments  of  oil  in  barrels  were  so 
transported  over  said  railroads  between  the  3d  day  of  September, 
1888,  and  the  15th  day  of  May,  1894,  an  appears  from  claim  filed 
and  statement  thereon  made  by  said  Western  New  York  &  Penn- 
sylvania Railroad  Company  and  its  said  Receiver ;  and  the  said 
Western  New  York  ife  Pennsylvania  Railroad  Company  and 
Samuel  G.  DeCoursey,  the  Receiver  thereof,  are  hereby  ordered 
and  required  to  pay  to  the  claimant.  Genie  Wood,  doing  business 
under  the  trade  name  of  the  Oil  Creek  Refining  Works,  the  said 
sum  of  eleven  dollars  and  twenty-cents  ($11.20),  together  with  in- 
terest thereon  at  the  rate  of  6  per  cent  per  annum  from  May  15, 
1894. 


Claim  of  the  Ambbigan  Oil  Works,  Limited,  Titusville,  Pa. 

The  claimant,  the  American  Oil  Works,  Limited,  of  Titusville, 
Pa.,  is  entitled  to  recover  from  the  defendant,  the  Western  New 
York  &  Pennsylvania  Railroad  Company  and  Samuel  G.  De- 
Coursey, the  Receiver  thereof,  and  the  defendant,  the  Fitchburg 
Railroad  Company,  and  the  defendant,  the  Boston  ife  Maine  Rail- 
road Company,  the  sum  of  two  hundred  and  fifty-four  dollars  and 
forty-eight  cents  ($254.48)  as  reparation  for  damage  resulting  to 
said  claimant  from  excessive  and  unlawful  transportation  charge- 
exacted  upon  shipments  of  petroleum  oil  in  barrels  delivered  hv 
said  claimant  to  said  Western  New  York  &  Pennsylvania  Rail- 
road Company  or  to  its  said  Receiver  for  transportation  over  the 
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Western  New  York  &  Pennsylvania  Railroad,  the  West  Shore 
Railroad,  the  Fitchburg  Railroad  and  the  Boston  ife  Maine  Rail- 
road from  Titusville,  Pa.,  to  Concord,  N.  H.,  which  said  shipments 
of  oil  in  barrels  were  so  transported  over  said  railroads  between 
the  3d  day  of  September,  1888,  and  the  15th  day  of  May,  1894, 
as  appears  from  claim  filed  and  statement  thereon  made  by  said 
Western  New  York  &  Pennsylvania  Railroad  Company  and  its 
said  Receiver ;  and  the  said  Western  New  York  &  Pennsylvania 
Railroad  Company  and  Samuel  G.  DeCoursey,  the  Receiver 
thereof,  and  the  Fitchburg  Railroad  Company,  and  the  Boston 
&  Maine  Railroad  Company  are  hereby  ordered  and  required  to 
pay  to  the  claimant,  the  American  Oil  Works,  Limited,  the  said 
sum  of  two  hundred  and  fifty-four  dollars  and  forty-eight  cents 
($254.48),  together  with  interest  thereon  at  the  rate  of  6  per  cent 
per  annum  from  May  15^  1894. 


The  claimant,  the  American  Oil  Works,  Limited,  of  TitusviUe, 
Pa.,  is  entitled  to  recover  from  the  defendant,  the  Western  New 
York  &  Pennsylvania  Railroad  Company  and  Samuel  G,  DeCour- 
sey, the  Receiver  thereof,  and  the  defendant,  the  Fitchburg  Rail- 
road Company,  the  sum  of  five  hundred  and  twenty-six  dollars 
and  eighteen  cents  ($526.18)  as  reparation  for  damage  resulting 
to  said  claimant  from  excessive  and  unlawful  transportation 
charges  exacted  upon  shipments  of  petroleum  oil  in  barrels  de- 
livered by  said  claimant  to  said  Western  New  York  &  Pennsyl- 
vania Railroad  Company  or  to  its  said  Receiver  for  transportation 
over  the  Western  New  York  &  Pennsylvania  Railroad,  the  West 
Shore  Railroad  and  the  Fitchburg  Railroad  from  Titusville,  Pa,, 
to  Northampton,  Greenfield  and  Boston,  Mass.,  which  said  ahip. 
ments  of  oil  in  barrels  were  so  transported  over  said  railroads  be- 
tween the  3rd  day  of  September,  1888,  and  the  15th  day  of  May, 
1894,  as  appears  from  claim  filed  and  statement  thereon  made  by 
said  Western  New  York  &  Pennsylvania  Railroad  Company  and 
its  said  Receiver ;  and  the  said  Western  New  York  &  Pennsyl- 
vania Railroad  Company  and  Samuel  G.  DeCoursey,  the  Receiver 
thereof,  and  the  Fitchburg  Railroad  Company,  are  hereby  ordered 
and  required  to  pay  to  the  claimant,  the  American  Oil  Worki, 
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Limited,  the  said  sum  of  five  hnndred  and  twenty-six  dollars  and 
eighteen  cents  ($526.18),  together  with  interest  thereon  at  the 
rate  of  6  per  cent  per  annum  from  May  15,  1894. 


The  claimant,  the  American  Oil  Worts,  Limited,  of  Titusville, 
Pa.,  is  entitled  to  recover  from  the  defendant,  the  Western  New 
York  &  Pennsylvania  Railroad  Company  and  Samuel  G.  DeCour- 
sey,  the  Receiver  thereof,  the  sum  of  one  hundred  and  eighty  dol- 
lars and  seventy-six  cents  ($180.76)  as  reparation  for  damage  re- 
sulting to  said  claimant  from  excessive  and  unlawful  transporta- 
tion charges  exacted  upon  shipments  of  petroleum  oil  in  barrels 
delivered  by  said  claimant  to  said  Western  New  York  &  Penn- 
sylvania Railroad  Company  or  to  its  said  Receiver,  for  transporta- 
tion over  the  Western  New  York  &  Pennsylvania  Railroad  and 
the  West  Shore  Railroad  from  Titusville,  Pa.,  to  New  York,  N. 
Y.,  and  Weehawken,  N.  J.,  which  said  shipments  of  oil  in  bar- 
rels were  so  transported  over  said  railroads  between  the  Srd  day 
of  September,  1888,  and  the  15th  day  of  May,  1894,  as  appears 
from  claim  filed  and  statement  thereon  made  by  said  Western 
New  York  &  Pennsylvania  Railroad  Company  and  its  said  Re- 
receiver  ;  and  the  said  Western  New  York  &  Pennsylvania  Rail- 
road Company  and  Samuel  G.  DeCoursey,  the  Receiver  thereof, 
are  hereby  ordered  and  required  to  pay  to  the  claimant,  the 
American  Oil  Works,  Limited,  the  said  sum  of  one  hundred  and 
eighty  dollars  and  seventy-six  cents  ($180.76),  together  with  in- 
terest thereon  at  the  rate  of  6  per  cent  per  annum  from  May  15, 
1894. 


The  claimant,  the  American  Oil  Works,  Limited,  of  Titusville, 
Pa.,  18  entitled  to  recover  from  the  defendant,  the  Western  New 
York  &  Pensylvania  Railroad  Company,  and  Samuel  Q.  DeCour- 
sev,  the  Receiver  thereof,  and  the  defendant,  the  New  York,  Lake 
Erie  &  Western  Railroad  Company,  and  J.  G-.  McCullough  and 
E.  B.  Thomas,  the  Receivers  thereof,  the  sum  of  two  hundred  and 
six  dollars  and  fourteen  cents  ($206.14)  as  reparation  for  damage 
resiiltinor  to  said  claimant  from  excessive  and  unlawful  transporta- 
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tion  charges  exacted  upon  shipments  of  petroleum  oil  in  barrels 
delivered  by  said  claimant  to  said  Western  New  York  &  Penn- 
sylvania Railroad  Company  or  to  its  said  Receiver  for  transporta- 
tion over  the  Western  New  York  &  Pennsylvania  Railroad,  the 
New  York,  Lake  Erie  &  Western  Railroad  and  connecting  rail- 
roads from  Titnsv  ille,  Pa.,  to  East  Boston,  Mass.,  which  said  ship- 
irients  of  oil  in  barrels  were  so  transported  over  said  railroads  be- 
tween the  3rd  day  of  September,  1888,  and  the  15th  day  of  May^ 
1894,  as  appears  from  claim  filed  and  statement  thereon  made  by 
said  Western  New  York  &  Pennsylvania  Railroad  Company  and 
its  said  Receiver ;  and  the  said  Western  New  York  &  Pennsyl- 
vania Railroad  Company  and  Samuel  G.  DeCoursey,  the  Receiver 
thereof,  and  the  New  York,  Lake  Erie  &  Western  Railroad  Oom- 
jmny  and  J.  G.  McCullough  and  E.  B.  Thomas,  the  Receivers 
:  hereof,  are  hereby  ordered  and  required  to  pay  to  the  claimant, 
flie  American  Oil  Works,  Limited,  the  said  sum  of  two  hundred 
,ind  six  dollars  and  fourteen  cents  ($206.14),  together  with  inter- 
est thereon  at  the  rate  of  6  per  cent  per  annum  from  May  IS,  1894. 


The  claimant,  the  American  Oil  Works,  Limited,  of  Titnsvllle, 
Pa.,  is  entitled  to  recover  from  the  defendant,  the  Western  New 
York  ife  Pennsylvania  Railroad  Company  and  Samuel  O.  De- 
Coursey, the  Receiver  thereof,  and  the  defendant,  the  Fitchbnrg 
Railroad  Company,  the  sum  of  two  hundred  and  sixty-nine  dollars 
and  eiorhty-three  cents  ($269.83),  as  reparation  for  damage  resnlt- 
ing  to  said  claimant  from  excessive  and  unlawful  transportation 
charges  exacted  upon  shipments  of  petroleum  oil  in  barrels  de- 
livered by  said  claimant  to  said  Western  New  York  &  Pennsyl- 
vania Railroad  Company  or  to  its  said  Receiver,  for  transportation 
over  the  Western  New  York  &  Pennsylvania  Railroad,  the  West 
Shore  Railroad,  the  Fitchbnrg  Railroad,  and  the  Providence  & 
Worcester  Railroad  from  Titusville,  Pa.,  to  Providence,  R  L^ 
vhich  said  sliipments  of  oil  in  barrels  were  so  transported  over 
said  railroads  between  the  3rd  day  of  September,  1888,  and  tlie 
15th  day  of  May,  181)4,  as  appears  from  claim  filed  and  statement 
thereon  made  by  said  Western  New  York  &  Pennsylvania  Rail- 
road Company  and  its  said  Receiver ;  and  tlie  said  Western  New 
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York  &  Pennsylvania  Railroad  Company  jand  Samnel  G.  De- 
Coursey,  the  Receiver,  and  tlie  Fitchburg  Railroad  Company  are 
hereby  ordered  and  required  to  pay  to  the  claimant,  the  American 
Oil  Works,  Limited,  the  said  sum  of  two  hundred  and  fifty-nine 
dollars  and  eighty-three  cents  ($i559.83),  together  with  interest 
thereon  at  the  rate  of  six  per  cent  per  annum  from  May  15, 1894. 


The  claimant,  the  American  Oil  Works,  Limited,  of  Titus ville. 
Pa.,  is  entitled  to  recover  from  the  defendant,  the  Western  New 
York  &  Pennsylvania  Railroad  Company  and  Samuel  G.  DeCour- 
sey,  the  Receiver  thereof,  and  the  defendant,  the  New  York  ,Lake 
Erie  &  Western  Railroad  Company,  and  J.  G.  McCuUough  and 
E.  B.  Thomas,  the  Receivers  thereof,  the  sum  of  fifty-six  dollars 
and  fifty-five  cents  ($56.55),  as  reparation  for  damage  resulting  t(» 
said  claimant  from  excessive  and  unlawful  transportation  charges 
exacted  upon  shipments  of  petroleum  oil  in  barrels  delivered  by 
said  claimant  to  said  Western  New  York  &  Pennsylvania  Rail- 
road Company  or  to  its  said  receiver,  for  transportation  over  the 
Western  New  York  &  Pennsylvania  Railroad  and  the  New  York, 
Lake  Erie  &  Western  Railroad  from  Titusville,  Pa.,  to  Jersey 
City,  N.  J.,  which  said  shipments  of  oil  in  barrels  were  so  trans- 
ported over  said  railroads  between  the  3rd  day  of  September,  1888, 
and  the  15th  day  of  May,  1894,  as  appears  from  claim  filed  and 
statement  thereon  made  by  said  Western  New  York  &  Pennsyl- 
vania Railroad  Company  and  its  said  Receiver ;  and  the  said  West- 
em  New  York  &  Pennsylvania  Railroad  Company  and  Samuel 
G.  DeCoursey,  the  Receiver  thereof,  and  the  New  York,  Lake 
Erie  &  Western  Railroad  Company  and  J.  G.  McCullough  and 
E.  B.  Thomas,  the  Receivers  thereof,  are  hereby  ordered  and  re- 
quired to  pay  to  the  claimant,  the  American  Oil  Works,  Limited, 
the  said  sum  of  fifty-six  dollars  and  fifty-five  cents  ($56.55),  to- 
gether with  interest  thereon  at  the  rate  of  6  per  cent  per  annum 
from  May  15,  1894. 

The  claimant,  the  American  Oil  Works,  Limited,  of  Titusville, 
!*a..  is  entitled  to  recover  from  the  defendant,  the  Western  New 
Vurk  &  Pennsylvania  Railroad  Company   and    Samuel  G.  De- 


416  INTKK8TATK   OOMMEBOE   COMMISSION   RtJlPORTS. 

Coursey,  the  Receiver  thereof,  and  the  defendant,  the  New  York. 
Lake  Erie  &  Western  Railroad  Company,  and  J.  G.  McCuUongh 
and  E.  B.  Thomas,  the  Receivers  thereof,  and  the  defendant,  the 
Delaware  &  Hudson  Canal  Company,  and  the  defendant,  the 
Fitchburg  Railroad  Company,  the  sum  of  ten  dollars  and  fifty- 
eight  cents  ($10.58)  as  reparation  for  damage  resulting  to  said 
claimant  from  excessive  and  unlawful  transportation  charges  ex- 
acted upon  shipments  of  petroleum  oil  in  barrels  delivered  by  said 
claimant  to  said  Western  New  York  &  Pennsylvania  Railroad 
Company  or  to  its  said  Receiver  for  transportation  over  the  West- 
ern New  York  &  Pennsylvania  Railroad,  the  New  York,  Lake 
Erie  &  Western  Railroad,  the  Delaware  &  Hudson  Canal  Com- 
pany's Railroad  and  the  Fitchburg  Railroad,  from  Titusville,  Pa., 
to  Southbridge,  Mass.,  which  said  shipments  of  oil  in  barrels  were 
so  transported  over  said  railroads  between  the  3rd  day  of  Septem- 
ber, 1888,  and  the  15th  day  of  May,  1894,  as  appears  from  claim 
filed  and  statement  thereon  made  by  said  Western  New  York  & 
Pennsylvania  Railroad  Company  and  its  said  receiver ;  and  the 
said  Western  New  York  &  Pennsylvania  Railroad  Company  and 
Samuel  G.  DeCoursey,  the  Receiver  thereof,  and  the  New  York, 
Lake  Erie  &  Western  Railroad  Company  and  J.  G.  McCullongh 
and  E.  B.  Thomas,  the  Receivers  thereof,  and  the  Delaware  & 
Hudson  Canal  Company  and  the  Fitchburg  Railroad  Company, 
are  hereby  ordered  and  required  to  pay  to  the  claimant,  the 
American  Oil  Works,  Limited,  the  said  sum  of  ten  dollars  and 
fifty-eight  cents  ($10.58),  together  with  interest  thereon  at  the  rate 
of  6  per  cent  per  annum  from  May  15,  1894, 


The  claimant,  the  American  Oil  Works,  Limited,  of  Titusville, 
Pa.,  is  entitled  to  recover  from  the  defendant,  the  Western  New 
York  *&  Pennsylvania  Railroad  Company  and  Samuel  G.  De- 
Coursey, the  Receiver  thereof,  the  sum  of  three  hundred  and  seven 
dollare  and  forty-nine  cents  ($307.49)  as  reparation  for  damage 
resulting  to  said  claimant  from  excessive  and  unlawful  transporta- 
tion charges  exacted  upon  shipments  of  petroleum  oil  in  barrels 
delivered  by  said  claimant  to  said  Western  New  York  &  Penn- 
sylvania Railroad  Company  or  to  its  said  Receiver,  for  transporta- 
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tion  over  the  Western  New  York  &  Pennsylvania  Bailroad,  the 
New  York  Central  &  Hudson  Eiver  Railroad  and  connecting 
railroads  from  Titusville,  Pa.,  to  Norwalk,  Conn.,  Springfield, 
Mass.,  North  Adams,  Mass.,  Simsbnrj,  Conn.,  Cambridge  Junc- 
tion, Yt.,  Putnam,  Conn.,  and  other  points  in  New  England  to 
which  the  transportation  rate  in  force  to  Boston  was  applied, 
which  said  shipments  of  oil  in  barrels  were  so  transported  over 
said  railroads  between  the  3rd  day  of  September,  1888,  and  the 
15th  day  of  May,  1894,  as  appears  from  claim  filed  and  statement 
thereon  made  by  said  Western  New  York  &  Pennsylvania  Bail- 
road  Company  and  its  said  Beceiver;  and  the  said  Western  New 
York  &  Pennsylvania  Bailroad  Company  and  Samuel  Ot.  De- 
Coursey,  the  Beceiver  thereof  ,  are  hereby  ordered  and  required  to 
pay  to  the  claimant,  the  American  Oil  Works,  Limited,  the  said 
sum  of  three  hundred  and  seven  dollars  and  forty-nine  cents 
($307.49),  together  with  interest  thereon  at  the  rate  of  6  per  cent 
per  annum  from  May  15, 1894. 


The  claimant,  the  American  Oil  Works,  linnted,  of  Titusville, 
Pa.,  is  entitled  to  recover  from  the  defendant,  the  Western  New 
York  &  Pennsylvania  Railroad  Company  and  Samuel  Qt.  De- 
Coursey,  the  Beceiver  thereof ,  and  the  defendant,  the  Lehigh  Val- 
ley Bailroad  Company,  the  sum  of  four  thousand,  four  hundred 
and  eighty-nine  dollars  and  thirty-one  cents  ($4489.31)  as  reparap 
tion  for  damage  resulting  to  said  claimant  from  excessive  and  un- 
lawful transportation  charges  exacted  upon  shipments  of  petroleum 
oil  in  barrels  delivered  by  said  claimant  to  said  Western  New 
York  &  Pennsylvania  Bailroad  Company  or  to  its  said  Beceiver 
for  transportation  over  the  Western  New  York  &  Pennsylvania 
Railroad  and  the  Lehigh  Valley  Bailroad  from  Titusville,  Pa.,  to 
Perth  Amboy,  N.  J.,  wliich  said  shipments  of  oil  in  barrels  were 
so  transported  over  said  railroads  between  the  8rd  day  of  Septem- 
ber, 1888,  and  the  15tli  day  of  May,  1894,  as  appears  from  claim 
filed  and  statement  thereon  made  by  said  Western  New  York  & 
Pennsylvania  Bailroad  Company  and  its  said  Beceiver ;  and  the 
said  Western  New  York  &  Pennsylvania  Bailroad  Company  and 
Samuel  G.  DeCoursey,  the  Beceiver  thereof,  and  the  Lehigh  Val- 
27 
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ley  Bailroad  Company  are  hereby  ordered  and  required  to  pay  to 
the  claimant,  the  American  Oil  Works,  Limited,  the  said  sum  of 
four  thousand,  four  hundred  and  eighty-nine  dollars  and  thirty-one 
cents  ($4489.31),  together  with  interest  thereon  at  the  rate  of  6 
per  cent  per  annum  from  May  15, 1894. 


The  claimant,  the  American  Oil  Works,  Limited,  of  Titusville, 
Pa.,  is  entitled  to  recover  from  the  defendant,  the  Western  New 
York  &  Pennsylvania  Bailroad  Company  and  Samuel  G-.  De- 
Coursey,  the  Receiver  thereof,  the  sum  of  two  hundred  and 
twenty-four  dollars  and  thirty-seven  cents  ($224.37)  as  reparati(»D 
for  damage  resulting  to  said  claimant  from  excessive  and  unlawfnl 
transportation  charges  exacted  upon  shipments  of  petroleum  oil  in 
barrels  delivered  by  said  claimant  to  said  Western  New  York  & 
Pennsylvania  Railroad  Company  or  to  its  said  Receiver,  for  trans- 
portation over  the  Western  New  York  &  Pennsylvania  Railroad 
and  the  Delaware,  Lackawanna  &  Western  Railroad  from  Titii»- 
ville.  Pa.,  to  Hoboken,  N.  J.,  which  said  shipments  of  oil  in  ba^ 
rels  were  so  transported  over  said  railroads  between  the  3rd  day 
of  September,  1888,  and  the  15th  day  of  May,  1894,  as  appears 
from  claim  filed  and  statement  thereon  made  by  said  Western 
New  York  &  Pennsylvania  Railroad  Company  and  its  said  Re- 
ceiver; and  the  said  Western  New  York  &  Pennsylvania  Railroad 
Company  and  Samuel  G.  DeCoursey,  the  Receiver  thereof,  are 
hereby  ordered  and  required  to  pay  to  the  claimant,  the  American 
Oil  Works,  Limited,  the  said  sum  of  two  hundred  and  twenty-fonr 
dollars  and  thirty-seven  cents  ($224.37),  together  with  interest 
thereon  at  the  rate  of  6  per  cent  per  annum  from  May  15,  1894. 


Claim  of  the  Western  Refinino  Company,  Lhoted,  Titus- 

VILLE,  Pa. 

The  claimant,  the  Western  Refining  Company,  Limited,  of 
Titus  villa,  Pa.,  is  entitled  to  recover  from  the  defendant,  tlie 
Western  New   York   &  Pennsylvania  Railroad   Company  and 
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Putnnel  G.  DeCoarsey,  theBeceiver  thereof^  the  mm  ol  (me  hnn- 
111*6(1  and  fifty-foar  dollars  and  seventy  cents  ($154.70)  as  repara- 
tion for  damage  resulting  to  said  claimant  from  excessiTe  and 
unlawful  transportation  charges  exacted  upon  shipments  of  petro- 
leum oil  in  barrels  delivered  by  said  didmant  to  said  Western 
New  York  &  Pennsylvania  Bailroad  Company  or  to  its  said  Be- 
ceiver  for  transportation  over  the  Western  New  YoA  A  Penn- 
sylvania Bailroad  and  the  West  Shore  Bailroad  from  Titosville, 
Pa.,  to  New  York,  N.  Y.,  which  said  shipments  of  oil  in  barrels 
were  so  transported  over  said  raihroads  between  the  8rd  day  of 
September,  1888,  and  the  15th  day  of  May,  1894,  as  appears  from 
claim  filed  and  statement  thereon  made  by  said  Western  New 
York  A  Pennsylvania  Bailroad  Company  and  its  said  Beceiver ; 
and  the  said  Western  New  York  A  Pennsylvania  Bailroad  Com- 
pany and  Samuel  Ot.  DeCoursey,  the  receiver  thereof^  are  hereby 
ordered  and  required  to  pay  to  the  claimant,  the  Western  Befin- 
ing  Company,  Limited,  the  said  sum  of  one  hundred  and  fifty- 
four  dollars  and  seventy  cents  (154.70),  together  with  interest 
thereon  at  the  rate  of  6  per  cent  per  annum  from  Mav  ISj  1884. 


The  claimant,  the  Western  Befining  Company,  limited,  of 
Titusville,  Pa.,  is  entitled  to  recover  from  the  defendant,  the 
Western  New  York  &  Pennsylvania  Bailroad  Company  and 
Samuel  G.  DeCoursey,  the  Beceiver  thereof,  and  the  defendant, 
the  New  York,  Lake  Erie  &  Western  Bailroad  Company  and  J. 
O.  McCullough  and  £.  B.  Thomas,  the  Beceivers  thereof,  and  the 
defendant,  the  Delaware  &  Hudson  Canal  Company,  the  sum  of 
thirty-six  dollars  and  two  cents  ($36.02)  as  reparation  for  damage 
resulting  to  said  claimant  from  excessive  and  unlawful  transporta- 
tion charges  exacted  upon  shipments  of  petroleum  oil  in  barrels 
delivered  by  said  claimant  to  said  Western  New  York  &  Penn- 
sylvania Bailroad  Company  or  to  its  said  Beceiver  for  transporta- 
tion over  the  Western  New  York  &  Pennsylvania  Bailroad,  the 
New  York,  Lake  Erie  &  Western  Bailroad  and  the  Central  Bail- 
road of  New  Jersey  from  Titusville,  Pa.,  to  Brills,  N.  J.,  which 
said  shipments  of  oil  in  barrels  were  so  transported  over  said  rail- 
roads between  the  3rd  day  of  September,  1888,  and  the  15th 
day  of  May,  1894,  as  appears  from  daim  filed  and  statement 
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thereon  made  by  said  Western  New  York  &  Pennsylvania  Eail- 
road  Company  and  its  said  Receiver;  and  the  said  Western  Isew 
York  &  Pennsylvania  Railroad  Company  and  Samnel  G.  De- 
Coursey,  the  Receiver  thereof,  and  the  New  York,  Lake  Erie  & 
Western  Railroad  Company  and  J.  G.  McCullongh  and  E.  B. 
Thomas,  the  Receivers  thereof,  and  the  Delaware  &  Hudson  Canal 
Company  are  hereby  ordered  and  required  to  pay  to  the  claimant, 
the  Western  Refining  Company,  Limited,  the  said  sum  of  thirty- 
six  dollars  and  two  cents  ($36.02),  together  with  interest  thereon 
at  the  rate  of  6  per  cent  per  annum  from  May  15, 1894. 


The  claimant,  the  Western  Refining  Company,  Limited,  of 
Titusville,  Pa.,  is  entitled  to  recover  from  the  defendant,  the 
Western  New  York  &  Pennsylvania  Railroad  Company  and 
Samuel  G.  DeCoursey,  the  Receiver  thereof,  the  sum  of  fifty-five 
dollars  and  seventy-nine  cents  ($55.79)  as  reparation  for  damage 
resulting  to  said  claimant  from  excessive  and  unlawful  transporta- 
tion charges  exacted  upon  shipments  of  petroleum  oil  in  barrels 
delivered  by  said  claimant  to  said  Western  New  York  &  Penn- 
sylvania Railroad  Company  or  to  its  said  Receiver  for  transporta- 
tion over  the  Western  New  York  &  Pennsylvania  Railroad  and 
the  Delaware,  Lackawanna  &  Western  Railroad  from  Titusville, 
Pa.,  to  New  York,  N.  Y.,  which  said  shipments  of  oil  in  barrels 
were  so  transported  over  said  railroads  between  the  3rd  day  of 
September,  1888,  and  the  15th  day  of  May,  1894,  as  appears 
from  claim  filed  and  statement  thereon  made  by  said  Western 
New  York  &  Pennsylvania  Railroad  Company  and  its  said  Re- 
ceiver ;  and  the  said  Western  New  York  &  Pennsylvania  Rail- 
road Company  and  S.  G.  DeCoursey,  the  Receiver  thereof,  are 
hereby  ordered  and  required  to  pay  to  the  claimant,  the  Western 
Refining  Company,  Limited,  the  said  sum  of  fifty-five  dollars  and 
seventy-nine  cents  ($55.79),  together  with  interest  thereon  at  the 
rate  of  6  per  cent  per  annum  from  May  15,  1894. 


The  claimant,  the  Western  Refining  Company,  Limited,  of 
Titusville,  Pa.,  is  entitled  to  recover  from  the  defendant,  the 
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Western  New  York  &  Pennsylvania  Eailroad  Company  and 
Samuel  G.  DeCoursey,  the  Receiver  thereof,  and  the  defendant, 
the  Lehigh  Valley  Eailroad  Company,  the  snm  of  one  thousand, 
three  hundred  and  eighty-three  dollars  ($1383)  as  reparation  for 
damage  resulting  to  said  claimant  from  excessive  and  unlawful 
transportation  charges  exacted  upon  shipments  of  petroleum  oil 
in  barrels  delivered  by  said  claimant  to  said  Western  New  York 
&  Pennsylvania  Eailroad  Company  or  to  its  said  Eeceiver,  for 
transportation  over  the  Western  New  York  &  Pennsylvania  Eail- 
road and  the  Lehigh  Valley  Eailroad  from  Titusville,  Pa.,  to 
Perth  Amboy,  N.  J.,  which  said  shipments  of  oil  in  barrels  were 
so  transported  over  said  railroads  between  the  8rd  day  of  Septem- 

• 

ber,  1888,  and  the  15th  day  of  May,  1894,  as  appears  from  claim 
filed  and  statement  thereon  made  by  said  Western  New  York  & 
Pennsylvania  Eailroad  Company  and  its  said  Eeceiver ;  and  the 
said  Western  New  York  &  Pennsylvania  Eailroad  Company  and 
Samuel  G.  DeCoursey,  the  Eeceiver  thereof,  and  the  Lehigh 
Valley  Eailroad  Company  are  hereby  ordered  and  required  to  pay 
to  the  claimant,  the  Western  Eefining  Company,  Limited,  the 
said  sum  of  one  thousand,  three  hundred  and  eighty-three  dollars 
($1383),  together  with  interest  thereon  at  the  rate  of  6  per  cent 
per  annum  from  May  15,  1894. 


The  claimant,  the  Western  Eefining  Company,  Limited,  of 
Titusville,  Pa.,  is  entitled  to  recover  from  the  defendant,  the 
Western  New  York  &  Pennsylvania  Eailroad  Company  and  Sam- 
uel G.  DeCoursey,  the  Eeceiver  thereof,  the  sum  of  eighty-two 
dollars  and  eighty-six  cents  ($82.86)  as  reparation  for  damage 
resulting  to  said  claimant  from  excessive  and  unlawful  transpor- 
tation charges  exacted  upon  shipments  of  petroleum  oil  in  barrels 
delivered  by  said  claimant  to  said  Western  New  York  &  Penn- 
sylvania Eailroad  Company  or  to  its  said  Eeceiver  for  transporta- 
tion over  the  Western  New  York  &  Pennsylvania  Kailroad  and 
the  New  York  Central  &  Hudson  Eiver  Eailroad  and  connecting 
railroads  from  Titusville,  Pa.,  to  Providence,  E.  L,  and  Hartford, 
("'onu.,  w]iicli  said  shipments  of  oil  in  barrels  were  so  transported 
M\  tT  s:  :<1  railroads  between  the  3d  day  of  September,  1888,  and 
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the  15th  day  of  May,  1894,  as  appears  from  claim  filed  and  state- 
ment thereon  made  by  said  Western  New  York  &  PennsylTania 
Railroad  Company  and  its  said  Eeceiver;  and  the  said  Western 
New  York  &  Pennsylvania  Eailroad  Company  and  Samuel  G. 
DeCoursey,  the  Receiver  thereof,  are  hereby  ordered  and  required 
to  pay  to  the  claimant,  the  Western  Refining  Company,  Limited, 
the  said  sum  of  eighty-two  dollars  and  eighty-six  cents  ($82.86)^ 
together  with  interest  thereon  at  the  rate  of  6  per  cent  per  fttinnm 
from  May  15,  1894. 


Claim  of  S.  Y.  Ramage,  doing  business  itndbb  thx  Traixb 
Name  of  the  Mutual  Oil  Company,  Reno,  Pa. 

The  claimant,  S.  Y.  Ramage,  of  Reno,  Pa.,  doing  business  under 
the  trade  name  of  the  Mutual  Oil  Company,  is  entitled  to  recover 
from  the  defendant,  the  Western  New  York  &  Pennsylvania  Rail- 
road Company  and  Samuel  G.  DeCoursey,  the  Receiver  thereof, 
and  the  defendant,  the  Lehigh  Yalley  Railroad  Company,  the 
sum  of  one  hundred  and  thirty-eight  dollars  and  fifty-two  cents 
($138.52)  as  reparation  for  damage  resulting  to  said  claimant  from 
excessive  and  unlawful  transportation  charges  exacted  upon  ship- 
ments of  petroleum  oil  in  barrels  delivered  by  said  claimant  to 
said  Western  New  York  &  Pennsylvania  Railroad  Company  or 
to  its  said  Receiver,  for  transportation  over  the  Western  New  York 
&  Pennsylvania  Railroad  and  the  Lehigh  Valley  Railroad  from 
Reno,  Pa.,  to  Perth  Am  boy,  N.  J.,  which  said  shipments  of  oil  in 
barrels  were  so  transported  over  said  railroads  between  the  3d  day 
of  September,  1888,  and  the  15th  day  of  May,  1894,  as  appears 
from  claim  tiled  and  statement  thereon  made  by  said  Western  New 
York  &  Pennsylvania  Railroad  Company  and  its  said  Receiver;  and 
the  said  Western  New  York  &  Pennsylvania  Railroad  Company 
and  Samuel  Gr.  DeCoursey,  the  Receiver  thereof,  and  the  Lehigh 
Valley  Railroad  Company,  are  hereby  ordered  and  required  to  pay 
to  the  claimant,  S.  Y.  Ramage,  doing  business  under  the  trade 
name  of  the  Mutual  Oil  Company,  the  said  sum  of  one  hundred 
and  thirty-eight  dollars  and  lifty-tvvo  cents  ($138.52),  together 
with  interest  thereon  at  the  rate  of  6  per  cent  per  annum  from 
May  15,  1894. 
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Claim  of  the  National  Oil  Company,  Limited,  Titusville,  Pa. 

The  claimant,  the  National  Oil  Company,  Limited,  of  Titus- 
ville, Pa.,  is  entitled  to  recover  from  the  defendant,  the  Western 
New  York  &  Pennsylvania  Eailroad  Company  and  Sanmel  G. 
DeCoui-sey,  the  Receiver  thereof,  the  sum  of  three  hundred  and 
forty  dollars  and  twenty-live  cents  ($340.25)  as  reparation  for 
damage  resulting  to  said  claimant  from  excessive  and  unlawful 
transportation  charges  exacted  npon  shipments  of  petroleum  oil 
in  barrels  delivered  by  said  claimant  to  said  Western  New  York 
&  Pennsylvania  Eailroad  Company  or  to  its  said  Receiver  for 
transportation  over  the  Western  New  York  &  Pennsylvania  Rail- 
road, and  the  New  York  Central  &  Hudson  River  Railroad  and 
connecting  railroads  from  Titusville,  Pa.,  to  points  in  New  Eng- 
land to  which  the  transportation  rate  in  force  to  Boston  was 
applied,  which  said  shipments  of  oil  in  barrels  were  so  transported 
over  said  railroads  between  the  3d  day  of  September,  1888,  and 
the  15tli  day  of  May,  1894,  as  appears  from  claim  filed  and  state- 
ment thereon  made  by  said  Western  New  York  &  Pennsylvania 
Railroad  Company  and  its  said  Receiver;  and  the  said  Western 
New  York  &  Pennsylvania  Railroad  Company  and  Samuel  G. 
DeCoursey,  the  Receiver  thereof,  are  hereby  ordered  and  required 
to  pay  to  the  claimant,  the  National  Oil  Company,  Limited,  the 
said  sum  of  three  hundred  and  forty  dollars  and  twenty-five  cents 
($340.25),  together  with  interest  thereon  at  the  rate  of  6  per  cent 
per  annum  from  May  15,  1894. 


The  claimant,  the  National  Oil  Company,  Limited,  of  Titus- 
ville, Pa.,  is  entitled  to  recover  from  the  defendant,  the  Western 
New  York  &  Pennsylvania  Railroad  Company  and  Samuel  G. 
DeCoursey,  the  Receiver  thereof,  and  the  defendant,  the  Fitch- 
burg  Railroad  Company,  the  snm  of  ninety-one  dollars  and  twenty- 
three  cents  ($91.23)  as  reparation  for  damage  resulting  to  said 
claimant  from  excessive  and  unlawful  transportation  charges 
exacted  upon  shipments  of  petroleum  oil  in  barrels  delivered  by 
said  claimant  to  said  Western  New  York  &  Pennsylvania  Rail- 
road Company  or  to  its  said  Receiver  for  transportation  over  the 
Western  New  York  &  Pennsylvania  Railroad,  the  West  Shore 
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Railroad,  the  Fitchburg  Railroad  and  the  Concord  &  Montreal 
Railroad  from  Titusville,  Pa.,  to  points  in  New  England  to  which 
the  transportation  rate  in  force  to  Boston  was  applied,  which  said 
shipments  of  oil  in  barrels  were  so  transported  over  said  railroads 
between  the  3d  day  of  September,  1888,  and  the  15th  day  of  May, 
1894,  as  appears  from  claim  filed  and  statement  thereon  made  by 
said  Western  New  York  &  Pennsylvania  Railroad  Company  and 
its  said  Receiver ;  and  the  said  Western  New  York  &  Pennsyl- 
vania Railroad  Company  and  Samuel  G.  DeCoursey,  the  Receiver 
thereof,  and  the  Fitchburg  Railroad  Company  are  hereby  ordered 
and  required  to  pay  to  the  claimant,  the  National  Oil  Company, 
Limited,  the  said  sum  of  ninety-one  dollars  and  twenty-three  cents 
($91.23),  together  with  interest  thereon  at  the  rate  of  6  per  cent 
per  annum  from  May  15,  1891. 


The  claimant,  the  National  Oil  Company,  Limited,  of  Titus- 
ville, Pa.,  is  entitled  to  recover  from  the  defendant,  the  Western 
New  York  &  Pennsylvania  Railroad  Company,  and  Samuel  Qt. 
DeCoursey,  the  Receiver  thereof,  and  the  defendant,  the  Fitch- 
burg Railroad  Company,  the  sum  of  two  hundred  and  seven 
dollars  and  thirty-seven  cents  ($207.37)  as  reparation  for  damage 
resulting  to  such  claimant  from  excessive  and  unlawful  transpor- 
tation charges  exacted  upon  shipments  of  petroleum  oil  in  barrels 
delivered  by  said  claimant  to  said  Western  New  York  &  Penn- 
sylvania Railroad  Company,  or  to  its  said  Receiver,  for  transpor- 
tation over  the  Western  New  York  &  Pennsylvania  Railroad,  the 
West  Shore  Railroad  and  the  Fitchburg  Railroad  from  Titusville 
to  points  in  New  England  to  which  the  transportation  rate  in 
force  to  Boston  was  applied,  which  said  shipments  of  oil  in  bar- 
rels were  so  transported  over  said  railroads  between  the  3rd  day 
of  September,  1888,  and  the  15th  day  of  May,  1894,  as  appears 
from  claim  tiled  and  statement  thereon  made  by  said  Western 
New  York  &  Pennsylvania  Railroad  Company  and  its  said 
Receiver ;  and  the  said  Western  New  York  &  Pennsylvania  Rail- 
road Company  and  Samuel  G.  DeCoursey,  the  Receiver  thereof, 
and  the  Fitchburg  Rmlroad  Company,  are  hereby  ordered  and 
required  to  pay  to  the  claimant,  the  National  Oil  Company, 
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Limited,  the  said  sum  of  two  hundred  and  seven  dollars  and 
thirty-seven  cents  ($207.37),  together  with  interest  thereon  at  the 
rate  of  6  per  cent  per  annum  from  May  15, 1894. 


The  claimant,  the  National  Oil  Company,  Limited,  of  Titus- 
ville,  Pa.,  is  entitled  to  recover  from  the  defendant,  the  "Western 
New  York  &  Pennsylvania  Railroad  Company  and  Samuel  G. 
DeCoursey,  the  Receiver  thereof,  and  the  defendant,  the  Fitch- 
burg  Railroad  Company,  and  the  defendant,  the  Boston  &  Maine 
Railroad  Company,  the  sum  of  one  hundred  and  twelve  dollars 
and  seventy-seven  cents  ($112.77)  as  reparation  for  damage  result- 
ing to  said  claimant  from  excessive  and  unlawful  transportation 
charges  exacted  upon  shipments  of  petroleum  oil  in  barrels  de- 
livered by  said  claimant  to  said  Western  New  York  &  Penn- 
sylvania Railroad  Company  or  to  its  said  Receiver,  for  transportation 
over  the  Western  New  York  &  Pennsylvania  Railroad,  the  West 
Shore  Railroad,  the  Fitchburg  Railroad  and  the  Boston  <fc  Maine 
Railroad  from  Titusville,  Pa.,  to  points  on  the  Boston  &  Maine 
Railroad  to  which  the  transportation  rate  in  force  to  Boston  was 
applied,  which  said  shipments  of  oil  in  barrels  were  so  transported 
over  said  railroads  between  the  8rd  day  of  September,  1888,  and 
the  15th  day  of  May,  1894,  as  appears  from  claim  filed  and  state- 
ment thereon  made  by  said  Western  New  York  &  Pennsylvania 
Railroad  Company  and  its  said  Receiver ;  and  the  said  Western 
New  York  &  Pennsylvania  Railroad  Company  and  Samuel  Q. 
DeCoursey,  the  Receiver  thereof,  and  the  Fitchburg  Railroad 
Company  and  the  Boston  &  Maine  Railroad  Company,  are  hereby 
ordered  and  required  to  pay  to  the  claimant,  the  National  Oil 
Comi)aiiy,  Limited,  the  said  sum  of  one  hundred  and  twelve 
dollars  and  seventy-seven  cents  ($112.77),  together  with  interest 
thereon  at  the  rate  of  6  per  cent  per  annum  from  May  15,  1894. 


The  claimant,  the  National  Oil  Company,  Limited,  of  Titus- 
ville, Pa.,  is  entitled  to  recover  from  the  defendant,  the  Western 
New  York  &  Pennsylvania  Railroad  Company  and  Samuel  G. 
DeCoursey,  the  Receiver  thereof,  and   the  defendant,  the  New 
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York,  Lake  Erie  &  Western  Railroad  Company  and  J.  O.  Mc- 
Cullough  and  E.  B.  Thomas,  the  Beceivers  thereof,  the  sum  of 
four  hundred  and  seventy-foar  dollars  and  forty-two  cents 
($474.42)  as  reparation  for  damages  resulting  to  said  claimant 
from  excessive  and  unlawful  transportation  charges  exacted  upon 
sliipments  of  petroleum  oil  in  barrels  delivered  by  said  claimant 
to  said  Western  New  York  &  Pennsylvania  Eailroad  Company 
or  to  its  said  Receiver  for  transportation  over  the  Western  New 
York  &  Pennsylvania  Railroad,  the  New  York,  Lake  Erie  & 
Western  Railroad  and  the  New  York  &  New  England  Railroad 
from  Titusville,  Pa.,  to  points  in  New  England  to  which  the 
transportation  rate  in  force  to  Boston  was  applied,  which  said 
shipments  of  oil  in  barrels  were  so  transported  over  said  railroads 
between  the  3rd  day  of  September,  1888,  and  the  15th  day  of 
May,  1894,  as  appears  from  claim  filed  and  statement  thereon 
made  by  said  Western  New  York  &  Pennsylvania  Railroad 
Company  and  its  said  Receiver ;  and  the  said  Western  New  York 
&  Penivsylvania  Railroad  Company  and  Samuel  G.  DeConrsey, 
the  Receiver  thereof,  and  the  New  York,  Lake  Erie  &  Western 
Railroad  Company  and  J.  6.  McCullough  and  E.  B.  Thomas,  the 
Receivers  thereof,  are  hereby  ordered  and  required  to  pay  to  the 
claimant,  the  National  Oil  Company,  Limited,  the  said  sum  of 
four  hundred  and  seventy-four  dollars  and  forty-two  cents 
($474.42),  together  with  interest  thereon  at  the  rate  of  6  per  oent 
per  annum  from  May  15,  1894. 


The  claimant,  the  National  Oil  Company,  Limited,  of  Titus- 
ville, Pa.,  is  entitled  to  recover  from  the  defendant,  the  Westeni 
New  York  &  Pennsylvania  Railroad  Company,  and  Samuel  G. 
DeCoursev.  tlie  Receiver  thereof,  the  sum  of  sixty-six  dollars  and 
ninety-one  cents  (Sr>r).91)  as  reparation  for  damage  resulting  to 
said  claimant  from  excessive  and  unlawful  transportation  charges 
exacted  upon  shii)nients  of  petroleum  oil  in  barrels  delivered  by 
said  claimant  to  said  Western  New  York  &  Pennsylvania  Rail- 
road  Company  nr  to  its  said  Receiver  for  transportation  over  the 
Western  New  York  &  Pennsylvania  Railroad,  tlie  West  Shore 
Ilailroad  and  the  New  York  &  New  England  Railroad  from 
Titusville,  Pa.,  to  points  in  New  England  to  which  the  transpor- 
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tation  rate  in  force  to  Boston  was  applied,  wUeh  said  ahipments 
of  oil  in  barrels  were  so  transported  OYer  said  railroads  between 
the  3rd  day  of  September,  1888,  and  the  15th  day  of  May,  1894, 
as  appears  from  claim  filed  and  statement  thereon  made  by  said 
Western  New  York  &  Pennsylvania  Railroad  Company  and  its 
said  Receiver ;  and  the  said  Western  Kew  York  &  Pennsylvania 
Railroad  Company  and  Samnel  Qt.  DeConrsey,  the  Receiver 
thereof,  are  hereby  ordered  and  required  to  pay  to  the  claimant, 
the  National  Oil  Company,  Limited,  the  said  snm  of  sixty-six 
dollars  and  ninety-one  cents  ($66.91),  together  with  interest 
thereon  at  the  rate  of  6  per  cent  per  annum  from  May  15, 1894. 


The  claimant,  the  National  Oil  Company,  limited,  of  Titns- 
viUe,  Pa.,  is  entitled  to  recover  from  the  defendant,  the  Western 
New  York  &  Pennsylvania  Railroad  Company  and  Samnel  G. 
DeConrsey,  the  Receiver  thereof,  and  the  defendant,  the  Lehigh 
Valley  Railroad  Company,  the  snm  of  two  thousand,  seven  hun- 
dred and  seventy-four  dollars  and  ninety-seven  cents  ($3774.97) 
as  reparation  for  damage  resulting  to  said  claimant  from  excessive 
and  unlawful  transportation  charges  exacted  upon  shipments  of 
petroleum  oil  in  barrels  delivered  by  said  claimant  to  said  West- 
em  New  York  &  Pennsylvania  Railroad  Company  or  to  its  said 
Receiver,  for  transportation  over  the  Western  New  York  and 
Pennsylvania  Railroad  and  the  Lehigh  Valley  Railroad  from 
Titusville,  Pa.,  to  Perth  Amboy,  N.  J.,  which  said  shipments  of 
oil  in  barrels  were  so  transported  over  said  railroads  between  the 
3d  day  of  September,  1888,  and  the  16th  day  of  May,  1894,  as 
appears  from  claim  filed  and  statement  thereon  made  by  said 
Western  New  York  &  Pennsylvania  Railroad  Company  and  its 
said  Receiver ;  and  the  said  Western  New  York  &  Pennsylvania 
Railroad  Company  and  Samuel  G.DeCoursey,the  Receiver  thereof, 
and  the  Lehigh  Valley  Railroad  Company,  are  hereby  ordered  and 
required  to  pay  to  the  claimant,  the  National  Oil  Company,  Lim- 
ited, the  said  sum  of  two  thousand,  seven  hundred  and  seventy- 
four  dollars  and  ninety-seven  cents  ($2774.97),  together  with  in- 
terest thereon  at  the  rate  of  6  per  cent  per  annum  from  May  15, 
IS94. 
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The  claimant,  the  National  Oil  Company,  Limited,  of  Titus- 
ville.  Pa.,  ie  entitled  to  recover  from  the  defendant,  the  Western 
New  York  and  Pennsylvania  Railroad  Company  and  Samuel  Qt. 
DeCoursey,  the  Receiver  thereof,  and  the  defendant,  the  New 
York,  Lake  Erie  &  Western  Railroad  Company,  and  J.  Ot.  Mo- 
CuUough  and  E.  B.  Thomas,  the  Receivers  thereof,  the  sum  of 
seventy-two  dollars  and  two  cents  ($72.02)  as  reparation  for  dam- 
age resulting  to  said  claimant  from  excessive  and  unlawful  trans- 
portation charges  exacted  upon  shipments  of  petroleum  oil  in 
barrels  delivered  by  said  claimant  to  said  Western  New  York  & 
Pennsylvania  Railroad  Company  or  to  its  said  Receiver,  for  trans- 
portation over  the  Western  New  York  ife  Pennsylvania  Railroad 
and  the  New  York,  Lake  Erie  &  Western  Railroad  from  Titus- 
villa,  Pa.,  to  Jersey  City,  N.  J.,  which  said  shipments  of  oil  in 
barrels  were  so  transported  over  said  railroads  between  the  3d  day 
of  September,  1888,  and  the  15th  day  of  May,  1894,  as  appears 
from  claim  filed  and  statement  thereon  made  by  said  Western  New 
York  &  Pennsylvania  Railroad  Company  and  its  said  Receiver ; 
and  the  said  Western  New  York  ife  Pennsylvania  Railroad  Clom^ 
pany  and  Samuel  G.  DeCoursey,  the  Receiver  thereof,  and  the 
New  York,  Lake  Erie  &  Western  Railroad  Company  and  J.  G. 
McCullough  and  E.  B.  Thomas,  the  Receivers  thereof,  are  hereby 
ordered  and  required  to  pay  to  the  claimant,  the  National  Oil 
Company,  Limited,  the  said  sum  of  seventy-two  dollars  and  two 
cents  ($72.02),  together  with  interest  thereon  at  the  rate  of  6  per 
cent  per  annum  from  May  15,  1894. 


Claim  of  the  Continental  Refining  Company,  Oil  Oitt,  Pa. 

The  claimant,  the  Continental  Refining  Company,  of  Oil  City, 
Pa.,  is  entitled  to  recover  from  the  defendant,  the  Western  New 
York  &  Pennsylvania  Railroad  Company  and  Samuel  G.  De- 
Coursey, the  Receiver  thereof,  and  the  defendant,  the  Fitchbui^ 
Railroad  Company,  the  sum  of  sixty-two  dollars  and  seventynrix 
cents  (162.76)  as  reparation  for  damage  resulting  to  said  claimant 
from  excessive  and  unlawful  transportation  charges  exacted  upon 
shipments  of  petroleum  oil  in  barrels  delivered  by  said  claimant 
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to  sftid  Western  New  York  &  Pennsylvania  Railroad  Company 
or  to  its  said  Receiver  for  transportation  over  the  Western  New 
York  &  Pennsylvania  Railroad,  the  West  Shore  Railroad,  the 
Fitchburg  Railroad  and  the  Concord  &  Montreal  Railroad  from 
Oil  City,  Pa.,  to  Lebanon  and  Enfield,  N.  H.,  which  said  ship- 
ments of  oil  in  barrels  were  so  transported  over  said  railroads  be- 
tween the  3d  day  of  September,  1888,  and  the  15th  day  of  May, 
1894,  as  appears  from  claim  filed  and  statement  thereon  made  by 
said  Western  New  York  &  Pennsylvania  Railroad  Company  and 
its  said  Receiver ;  and  the  said  Western  New  York  &  Pennsylva- 
nia Railroad  Company  and  Samuel  G.  DeCoursey,  the  Receiver 
thereof,  and  the  Fitchburg  Railroad  Company  are  hereby  ordered 
and  required  to  pay  to  the  claimant,  the  Continental  Refining 
Company,  the  said  sum  of  sixty-two  dollars  and  seventy-six  cents 
($62.76),  together  with  interest  thereon  at  the  rate  of  6  per  cent 
per  annum  from  May  15, 1894. 


The  claimant,  the  Continental  Refining  Company,  of  Oil  City, 
Pa.,  is  entitled  to  recover  from  the  defendant,  the  Western  New 
York  &  Pennsylvania  Railroad  Company  and  Samuel  G.  De- 
Coursey, the  Receiver  thereof,  the  sum  of  one  hundred  and  sixty- 
seven  dollars  and  thirty-four  cents  ($167.34)  as  reparation  for 
•damage  resulting  to  said  claimant  from  excessive  and  unlawful 
transportation  charges  exacted  upon  shipments  of  petroleum  oil 
in  barrels  delivered  by  said  claimant  to  said  Western  New  York 
&  Pennsylvania  Railroad  Company  or  to  its  said  Receiver,  for 
transportation  over  the  Western  New  York  &  Pennsylvania  Rail- 
road and  the  New  York  Central  &  Hudson  River  Railroad  and 
connecting  railroads  from  Oil  City,  Pa.,  to  Boston  and  Claremont, 
Mass.,  which  said  shipments  of  oil  in  barrels  were  so  transported 
over  said  railroads  between  the  3d  day  of  September,  1888,  and 
the  15th  day  of  May,  1894,  as  appears  from  claim  filed  and  state- 
ment thereon  made  by  said  Western  New  York  &  Pennsylvania 
Company  and  its  said  Receiver;  and  the  said  Western  New  York 
&  Pennsylvania  Railroad  Company  and  Samuel  G.  DeCoursey, 
the  Receiver  thereof,  are  hereby  ordered  and  required  to  pay  to 
the  claimant,  the  Continental  Refining  Company,  the  said  sum  of 
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one  hnndredand  eixtv-seven  Hnl^firQ  and  thirtv-fonr cents  ($167.'' 
together  witli  in'^'^cst  tiieicuu  at  cue  rate  ot  6  per  cenipci'  aonuii 
from  May  15,  16^4. 


The  claimant,  the  Continental  Befining  Company,  of  Oil  City, 
Pa.,  is  entitled  to  recover  from  the  defendant,  the  Western  New 
York  &  Pennsylvania  Bailroad  Company  and  Samnel  G.  De- 
Coursey,  the  Receiver  thereof,  and  the  defendant,  the  Fitchburg 
Railroad  Company,  the  sum  of  nineteen  dollars  and  seventy-three 
cents  ($19.73)  as  reparation  for  damage  resulting  to  said  claimant 
from  excessive  and  unlawful  transportation  charges  exacted  upon 
shipments  of  petroleum  oil  in  barrels  delivered  by  said  claimant 
to  said  Western  JSTew  York  &  Pennsylvania  Railroad  Company  or 
to  its  said  Receiver,  for  transportation  over  the  Western  New  York 
&  Pennsylvania  Railroad,  the  West  Shore  Railroad  and  the  Fitch- 
burg  Railroad  from  Oil  City,  Pa.,  to  Exeter,  N.  H.,  which  said 
shipments  of  oil  in  barrels  were  so  transported  over  said  railroads 
between  the  3d  day  of  September,  1888,  and  the  15th  day  of  May, 
1894,  as  appears  from  claim  filed  and  statement  thereon  made  by 
said  Western  New  York  &  Pennsylvania  Railroad  Oompany  and 
its  said  Receiver ;  and  tlie  said  Western  New  York  &  Pennsylva- 
nia Railroad  Company  and  Samuel  G.  DeCoursey,  the  Receiver 
thereof,  and  the  Fitchburg  Railroad  Company  are  hereby  ordered 
and  required  to  pay  to  the  claimant,  the  Continental  Refining 
Company,  the  said  sum  of  nineteen  dollars  and  seventy-three  cents 
($19.73),  together  with  interest  thereon  at  the  rate  of  6  per  cent 
per  annum  from  May  15, 1894. 


The  claimant,  the  Continental  Refining  Company,  of  Oil  Oi^, 
Pa.,  is  entitled  to  recover  from  the  defendant,  the  Western  New 
York  &  Pennsylvania  Railroad  Company  and  Samnel  Qt.  De- 
Coursey,  the  Receiver  thereof,  and  the  defendant,  the  New  York, 
Lake  Erie  &  Western  Railroad  Company  and  J.  G.  McCnilough 
and  £.  B.  Thomas,  the  Receivers  thereof,  and  the  defendant,  the 
Delaware  &  Hudson  Canal  Company,  the  sum  of  two  hundred 
and  sixty-three  dollars  and  one  cent  ($263.01)  as  reparation  for 
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damage  resulting  to  said  claimant  from  excessive  and  nnlawfnl 
transportation  charges  exacted  upon  shipments  of  petroleum  oil 
in  barrels  delivered  by  said  claimant  to  said  Western  New 
York  &  Pennsylvania  Kailroad  Company  or  to  its  said  Receiver 
for  transportation  over  the  Western  New  York  ife  Pennsyl- 
vania Railroad,  the  New  York,  Lake  Erie  &  Western  Rail- 
road, the  Delaware  ife  Hudson  Canal  Company's  Railroad 
and  the  Central  Railroad  of  New  Jersey  from  Oil  City,  Pa.,  to 
Newark,  N.  J.,  which  said  shipments  of  oil  in  barrels  were  so 
transported  over  said  railroads  between  the  3d  day  of  September, 
1888,  and  the  15th  day  of  May,  1894,  as  appears  from  claim  filed 
and  statement  thereon  made  by  said  Western  New  York  &  Penn- 
sylvania Railroad  Company  and  its  said  Receiver ;  and  the  said 
Western  New  York  &  Pennsylvania  Railroad  Company  and 
Samuel  G.  DeCoursey,  the  Receiver  thereof,  and  the  New  York, 
Lake  Erie  &  Western  Railroad  Company  and  J.  G.  McCullougb 
and  E.  B.  Thomas,  the  Receivers  thereof,  and  the  Delaware  & 
Hudson  Canal  Company  are  hereby  ordered  and  required  to  pay 
to  the  claimant,  the  Continental  Refining  Company,  the  said  sum 
of  two  hundred  and  sixty-three  dollars  and  one  cent  ($263.01), 
together  with  interest  thereon  at  the  rate  of  6  per  cent  per  annum 
from  May  15, 1894. 


The  claimant,  the  Continental  Refining  Company,  of  Oil  City, 
Pa.,  is  entitled  to  recover  from  the  defendant,  the  Western  New 
York  &  Pennsylvania  Railroad  Company  and  Samuel  G.  De- 
Coursey, the  Receiver  thereof,  and  the  defendant,  the  Lehigh 
Valley  Railroad  Company,  the  sum  of  two  thousand,  three  hun- 
dred and  ninety-seven  dollars  and  one  cent  ($2397.01)  as  repara- 
tion for  damage  resulting  to  said  claimant  from  excessive  and 
unlawful  transportation  charges  exacted  upon  shipments  of  pe- 
troleum oil  in  barrels  delivered  by  said  claimant  to  said  Western 
New  York  &  Pennsylvania  Railroad  Company  or  to  its  said  Re- 
ceiver, for  transportation  over  the  Western  New  York  &  Penn- 
sylvania liailroad  and  the  Lehigh  Valley  Railroad  from  Oil  City, 
Pa.,  to  Perth  Amboy,  N.  J.,  which  said  shipments  of  oil  in  bar- 
rels were  so  transported  over  said  railroads  between  the  3d  day 
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of  September,  1888,  and  the  15th  day  of  May,  1894,  as  appears 
from  claim  filed  and  statement  thereon  made  by  said  "Western 
New  York  &  Pennsylvania  Railroad  Company  and  its  said  Be- 
ceiver ;  and  the  said  Western  New  York  &  Pennsylvania  Bail- 
road  Company  and  Samuel  G.  DeCoursey,  the  Receiver  thereof, 
and  the  Lehigh  Yalley  Railroad  Company  are  hereby  ordered 
and  required  to  pay  to  the  claimant,  the  Continental  Refining 
Company,  the  said  sum  of  two  thousand,  three  hundred  and 
ninety-seven  dollars  and  one  cent  ($2397.01),  together  with  inter- 
est thereon  at  the  rate  of  6  per  cent  per  annum  from  Maj  16, 
1894. 


The  claimant,  the  Continental  Refining  Company,  of  Oil  Oity, 
Pa.,  is  entitled  to  recover  from  the  defendant,  the  Western  New 
York  &  Pennsylvania  Railroad  Company  and  Samuel  (J.  De- 
Coursey, the  Receiver  thereof,  the  sum  of  thirty  dollars  and 
eighty-nine  cents  ($30.89)  as  reparation  for  damage  resulting  to 
said  claimant  from  excessive  and  unlawful  transportation  charges 
exacted  upon  shipments  of  petroleum  oil  in  barrels  delivered  by 
said  claimant  to  said  Western  New  York  &  Pennsylvania  Rail- 
road Company  or  to  its  said  Receiver,  for  transportation  over  the 
Western  New  York  &  Pennsylvania  Railroad,  the  West  Shore 
Railroad  and  the  New  York  &  New  England  Railroad  from  Oil 
City,  Pa.,  to  Norfolk,  Conn.,  and  other  points  to  which  the  trans- 
portation rate  in  force  to  Boston  was  applied,  which  said  ship- 
ments of  oil  in  barrels  were  so  transported  over  said  railroads 
between  the  3d  day  of  September,  1888,  and  the  15th  day  of 
May,  1894,  as  appears  from  claim  filed  and  statement  thereon 
made  by  said  Western  New  York  &  Pennsylvania  Railroad 
Company  and  its  said  Receiver;  and  the  said  Western  New  York 
&  Pennsylvania  Railroad  Company  and  Samuel  G.  DeCoursey, 
the  Receiver  thereof,  are  hereby  ordered  and  required  to  pay  to 
the  claimant,  the  Continental  Refining  Company,  the  said  sum 
of  thirty  dollars  and  eighty-nine  cents  ($30.89),  together  with 
interest  thereon  at  the  rate  of  6  per  cent  per  annum  from  May 

15,   189.1:. 
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OULDC    OF    THB    InTEBKATIONAL    OiL    WoBX8|    LiMITSD,    TiTUB- 

YILLS,  Pa. 

The  claimant,  the  International  Oil  Works,  Limited,  of  Titos- 
▼ille,  Pa.,  is  entitled  to  recover  from  the  defendant,  the  Western 
New  York  &  Pennsylvania  Bailroad  Company  and  Samuel  O. 
DeConrsey,  the  Eeceiver  thereof,  and  the  defendant,  the  Lehigh 
Valley  Bailroad  Company,  the  sum  of  eight  thousand,  three  hmi- 
dred  and  thirty-three  dollars  and  thirtynsix  eents  ($8333.36)  as 
reparation  for  damage  resulting  to  said  claimant  from  excessive 
and  unlawful  transportation  charges  exacted  upon  shipments  of 
petroleum  oil  in  barrels  delivered  by  said  claimant  to  said  West- 
ern New  York  &  Pennsylvania  Bailroad  Company  or  to  its  said 
Eeceiver  for  transportation  over  the  Western  New  York  A  Penn- 
sylvania Bailroad  and  the  Lehigh  Valley  Bailroad  from  Titua- 
ville,  Pa.,  to  Perth  Amboy,  N.  J.,  which  said  shipments  of  oil  in 
barrels  were  so  transported  over  said  railroads  between  the  8rd 
day  of  September,  1888,  and  the  16th  day  of  May,  ISM,  as 
appears  from  claim  filed  and  statement  thereon  made  by  said 
Western  New  York  &  Pennsylvania  Bailroad  and  its  said 
Eeceiver ;  and  the  said  Western  New  York  A  Pennsylvania  Bail- 
road Company  and  Samuel  G-.  DeCoursey,  the  Eeceiver  thereof 
and  the  Lehigh  Valley  Bailroad  Company  are  hereby  ordered 
and  required  to  pay  to  the  claimant,  the  Latemational  Oil  Works, 
Limited,  the  said  sum  of  eight  thousand,  three  hundred  and 
thirty-three  dollars  and  thirty-six  cents  ($8333.36),  together  with 
interest  tliereon  at  the  rate  of  6  per  cent  per  annum  from  May 
15,  1894. 


The  claimant,  the  International  Oil  Works,  Limited,  of  Titus- 
ville,  Fa.,  is  entitled  to  recover  from  the  defendant,  the  Western 
New  York  &  Pennsylvania  Railroad  Company  and  Samuel  G. 
DeCoursey,  the  Receiver  thereof,  and  the  defendant,  the  Lehigh 
Valley  Railroad  Company,  the  sum  of  fifty-one  dollars  and  twenty 
cents  ($51.20)  as  reparation  for  damage  resulting  to  said  claimant 
from  excessive  and  unlawful  transportation  charges  exacted  upon 
shipments  of  petroleum  oil  in  barrels  delivered  by  said  claimant 
to  said  Western  New  York  &  Pennsylvania  Bailroad  Company  or 
28 
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to  Its  said  Ileceiver,f or  transportation  over  the  Western  New  York 
&  Pennsylvania  Eailroad  and  tlie  Lehigli  Valley  Railroad  from 
Titusville,  Pa.,  to  Jersey  City,  N.  J.,  which  said  shipments  of  oil 
in  barrels  were  so  transported  over  said  railroads  between  the  Srd 
(lay  of  September,  1888,  and  the  15th  day  of  May,  1894,  as 
appears  from  claim  filed  and  statement  thereon  made  by  said 
Western  New  York  &  Pennsylvania  Railroad  Company  and  its 
^  aid  Receiver ;  and  the  said  Western  New  York  &  Pennsylvank 
Railroad  Company  and  Samuel  G.  DeCoursey,  the  Receiver 
thereof,  and  the  Lehigh  Yalley  Railroad  Company  are  hereby 
ordered  and  required  to  pay  to  the  claimant,  the  International  Oil 
Works,  Limited,  the  said  snm  of  fifty-one  dollai-s  and  twenty 
eents  ($51.20),  together  with  interest  thereon  at  the  rate,  of  6  pti 
cent  per  annum  from  May  15,  1894. 


The  claimant,  the  International  Oil  Works,  Limited,  of  TUtn^- 
ville.  Pa.,  is  entitled  to  recover  from  the  defendant,  the  Western 
New  York  &  Pennsylvania  Railroad  Company,  and  Samuel  6. 
DeCoursey,  the  Receiver  thereof,  the  sum  of  three  hundred  and 
seventy-six  dollars  and  forty-six  cents  ($376.46)  as  reparation  for 
damage  resulting  to  said  claimant  from  excessive  and  unlawful 
transportation  cliarges  exacted  upon  shipments  of  petroleum  oil 
in  barrels  delivered  by  said  claimant  to  said  Western  New  York 
&  Pennsylvania  Railroad  Company  or  to  its  said  Receiver  for 
transportation  over  the  Western  New  York  &  Pennsylvania  Rail- 
road and  the  Delaware,  Lackawanna  &  Western  Railroad  from 
Titusville,  Pa.,  to  Hoboken,  N.  J.,  which  said  shipments  of  oil  in 
barrels  were  so  transported  over  said  railroads  between  the  3rd  da^v 
of  September,  1888,  and  the  15th  day  of  May,  1894,  as  appears 
from  claim  filed  and  statement  thereon  made  by  said  Wester*  i 
NewYork  &  Pennsylvania  Railroad  Company  and  its  said  Receiver; 
and  the  said  AVestern  New  York  &  Pennsylvania  Railroad  Coni- 
[)any  and  Saniiiel  G.  DeCoursey,  the  Receiver  thereof,  are  hereby 
ordered  and  recjuired  to  pay  to  the  claimant,  the  International  Oil 
Works,  Limited,  the  said  sum  of  three  hundred  and  seventy-six 
dollars  and  forty-six  eents  ($376.46),  together  with  interest  thereu  .• 
at  the  rate  of  6  per  cent  per  annum  from  May  15,  1894. 
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The  claimant,  the  International  Oil  Works,  Limited,  of  Titns- 
ville,  Pa.,  is  entitled  to  recover  from  the  defendant,  the  Western 
New  York  &  Pennsylvania  Bailroad  Company  and  Samnel  G. 
DeConrsey,  the  Keceiver  thereof,  the  sum  of  forty-three  dollars 
and  thirtyH9even  cents  ($43.37)  as  reparation  for  damage  resulting 
to  said  claimant  from  excessive  and  unlawful  transportation 
charges  exacted  upon  shipments  of  petroleum  oil  in  barrels  deliv- 
ered by  said  claimant  to  said  Western  New  York  &  Pennsylvania 
Railroad  Company  or  to  its  said  Beceiver  for  transportation  over 
the  Western  New  York  vfe  Pennsylvania  Bailroad,  the  West  Shore 
Railroad,  the  New  York,  Ontario  &  Western  Railway  and  the 
Central  Railroad  of  New  Jersey  from  Titusville,  Pa.,  to  Constable 
Hook,  N.  J.,  which  said  shipments  of  oil  in  barrels  were  so  trans- 
ported over  said  railroads  between  the  3rd  day  of  September,  1888, 
and  the  15th  day  of  May,  1894,  as  appears  from  claim  filed  and 
statement  thereon  made  by  said  Western  New  York  &  Pennsyl- 
vania Railroad  Company  and  its  said  Receiver;  and  the  said 
Western  New  York  &  Pennsylvania  Railroad  Company  and 
Samuel  O.  DeConrsey,  the  Receiver  thereof,  are  hereby  ordered 
and  required  to  pay  to  the  claimant,  the  International  Oil  Works, 
Limited,  the  said  sum  of  forty-three  dollars  and  thirty-seven  cents 
($43.37),  together  with  interest  thereon  at  the  rate  of  6  per  cent 
per  annum  from  May  15, 1894. 


The  claimant,  the  International  Oil  Works,  Limited,  of  Titus- 
ville, Pa.,  is  entitled  to  recover  from  the  defendant,  the  Western 
New  York  &  Pennsylvania  Railroad  Company  and  Samuel  Q. 
DeCoursey,  the  Receiver  thereof,  the  sum  of  eight  dollars  and 
sixty-seven  cents  ($8.67)  as  reparation  for  damage  resulting  to  said 
claimant  from  excessive  and  unlawful  transportation  charges 
exacted  upon  shipments  of  petroleimi  oil  in  barrels  delivered  by 
said  claimant  to  said  Western  New  York  &  Pennsylvania  Railroad 
Company  or  to  its  said  Receiver  for  transportation  over  the  West- 
ern New  York  &  Pennsylvania  Railroad  and  the  West  Shore 
Riilroad  from  Titusville,  Pa.,  to  Weehawken,  N.  J.,  which  said 
Bhipfiients  of  oil  in  barrels  were  so  transported  over  said  railroads 
between  the  3rd  day  of  September,  1888,  and  the  15th  day  of  May, 
1804,  as  appears  from  claim  filed  and  statement  thereon  made  by 


486  IXTERSTATB  OOMME&OB  OOMMI88ION  BEPOBT8. 

said  Western  New  York  &  PeDnsjIvania  Bailroad  Company  and 
its  said  Receiver ;  and  the  said  Western  New  York  A  Penn- 
sylvania Railroad  Company  and  Samnel  G.  DeCoursey,  the 
Receiver  thereof,  are  hereby  ordered  and  required  to  pay  to  the 
claimant,  the  International  Oil  Works,  Limited,  the  said  sum  of 
eight  dollars  and  sixty-seven  cents  ($8.67),  together  with  interest 
thereon  at  the  rate  of  6  per  cent  per  annum  from  May  16, 1894. 


The  claimant,  the  International  Oil  Works,  Limited,  of  Titoa- 
ville.  Pa.,  is  entitled  to  recover  from  the  defendant,  the  Western 
New  York  &  Pennsylvania  Railroad  Company  and  Samuel  G. 
DeCoursey,  the  Receiver  thereof,  and  the  defendant,  the  Fitch- 
burg  Railroad  Company,  the  sum  of  eleven  dollars  and  nineteen 
cents  ($11.19)  as  reparation  for  damage  resulting  to  said  claimant 
from  excessive  and  unlawful  transportation  charges  exacted  upon 
shipments  of  petroleum  oil  in  barrels  delivered  by  said  claimant 
to  said  Western  New  York  &  Pennsylvania  Railroad  Company 
or  to  its  said  Receiver  for  transportation  over  the  Western  New 
York  &  Pennsylvania  Railroad,  the  West  Shore  Railroad,  the 
Fitchburg  Railroad,  and  the  New  York,  Providence  &  Boston 
Railroad  from  Titusville,  Pa.,  to  Woonsocket,  R.  L,  which  said 
shipments  of  oil  in  barrels  were  so  transported  over  said  railroads 
between  the  3rd  day  of  September,  1888,  and  the  15th  day  of  May^ 
1894,  as  appears  from  claim  filed  and  statement  thereon  made  by 
said  Western  New  York  &  Pennsylvania  Railroad  Company  and 
its  said  Receiver ;  and  the  said  Western  New  York  &  Penn- 
sylvania Railroad  Company  and  Samuel  G.  DeCoursey,  the 
Receiver  thereof,  and  the  Fitchburg  Railroad  Company  are  hereby 
ordered  and  required  to  pay  to  the  claimant,  the  International  Oil 
Works,  Limited,  the  said  sum  of  eleven  dollars  and  nineteen  cents 
($11.19),  together  with  interest  thereon  at  the  rate  of  6  per  cent 
per  annum  from  May  15,  1894. 


The  claimant,  the  International  Oil  Works,  Limited,  of  Titus- 
ville, Pa.,  is  entitled  to  recover  from  the  def  .iJant,  the  Western 
New  York  &  Pennsylvania  Railroad  Company  and  Samuel  G. 
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DeCoursey,  the  Receiver  thereof,  the  sum  of  eleven  dollars  and 
eleven  cents  ($11.11)  as  reparation  for  damage  resulting  to  said 
claimant  from  excessive  and  unlawful  transportation  charges  ex- 
acted upon  shipments  of  petroleum  oil  in  barrels  delivered  by 
said  claimant  to  said  Western  New  York  &  Pennsylvania  Bail- 
road  Company  or  to  its  said  Receiver  for  transportation  over  the 
Western  New  York  &  Pennsylvania  Railroad  and  the  New  York 
Central  &  Hudson  River  Railroad  from  Titusville,  Pa.,  to  New 
York,  N.  Y.,  which  said  shipments  of  oil  in  barrels  were  so  trans- 
ported over  said  railroads  between  the  3rd  day  of  September,  1888, 
and  the  15th  day  of  May,  1894,  as  appears  from  claim  filed  and 
statement  thereon  made  by  said  Western  New  York  &  Pennsyl- 
vania Railroad  Company  and  its  said  Receiver ;  and  the  said  West- 
em  New  York  &  Pennsylvania  Railroad  Company  and  Samuel 
G.  DeCoursey,  the  Receiver  thereof,  are  hereby  ordered  and  re- 
quired to  pay  to  the  claimant,  the  International  Oil  Works,  lim- 
ited, the  said  sum  of  eleven  dollars  and  eleven  cents  ($11.11), 
together  with  interest  thereon  at  the  rate  of  6  per  cent  per 
annum  from  May  15, 1894. 


The  claimant,  the  International  Oil  Works,  Limited,  of  Titus- 
ville, Pa.,  is  entitled  to  recover  from  the  defendant,  the  Western 
New  York  &  Pennsylvania  Railroad  Company  and  Samuel  G. 
DeCoursey,  the  Receiver  thereof,  and  the  defendant,  the  Fitch- 
burg  Railroad  Company,  the  sum  of  five  hundred  and  fifty-one 
dollars  and  ten  cents  ($551.10)  as  reparation  for  damage  resulting 
to  said  claimant  from  excessive  and  unlawful  transportation 
charges  exacted  upon  shipments  of  petroleum  oil  in  barrels  deliv- 
ered by  said  claimant  to  said  Western  New  York  &  Pennsylvania 
Railroad  Company  or  to  its  said  Receiver  for  transportation  over 
the  Western  New  York  &  Pennsylvania  Railroad,  the  West 
Shore  Railroad  and  the  Fitchburg  Railroad  from  Titusville,  Pa., 
to  Boston,  Mass.,  and  other  New  England  points  to  which  the 
transportation  rate  in  force  to  Boston,  was  applied,  which  said 
shipments  of  oil  in  barrels  were  so  transported  over  said  railroads 
between  the  3rd  day  of  September,  1888,  and  the  15th  day  of 
May,  1894,  as  appears  from  claim  filed  and  statement  thereon 
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made  by  said  Western  New  York  &  Pennsylvania  Railroad 
Company  and  its  said  Receiver  ;  and  the  said  Western  New  York 
&  Pennsylvania  Railroad  Company  and  Samuel  G.  DeConrsey, 
the  Receiver  thereof,  and  the  Fitchbnrg  Railroad  Company  are 
liereby  ordered  and  required  to  pay  to  the  claimant,  the  Interna- 
tional Oil  Works,  Limited,  the  said  sum  of  five  hundred  and  fifty- 
one  dollars  and  ten  cents  ($551.10),  together  with  interest  thereon 
at  the  rate  of  6  per  cent  per  annum  from  May  15, 1894. 


The  claimant,  the  International  Oil  Works,  Lunited,  of  Titus- 
ville.  Pa.,  is  entitled  to  recover  from  the  defendant,  the  Western 
New  York  &  Pennsylvania  Railroad  Company  and  Samuel  G. 
DeCoursey,  the  Receiver  thereof,  the  sum  of  one  thousand, 
twenty-seven  dollars  and  forty-nine  cents  ($1027.49)  as  reparation 
for  damage  resulting  to  said  claimant  from  excessive  and  unlaw- 
ful transportation  charges  exacted  upon  shipments  of  petroleum 
oil  in  barrels  delivered  by  said  claimant  to  said  Western  New 
York  &  Pennsylvania  Railroad  Company  or  to  its  said  Receiver, 
for  transportation  over  the  Western  New  York  &  Pennsylvania 
Railroad  and  the  l^ew  York  Central  &  Hudson  River  Railroad 
and  connecting  railroads  to  Boston,  Mass.,  and  other  New  England 
T)oints  to  which  the  transportation  rate  in  force  to  Boston,  wan 
applied,  which  said  shipments  of  oil  in  barrels  were  so  trans- 
jx)rted  over  said  railroads  between  the  3rd  day  of  September, 
1888,  and  the  15th  day  of  May,  1894,  as  appears  from  claim  filed 
jind  statement  thereon  made  by  said  Western  New  York  &  Penn- 
sylvania Railroad  Company  and  its  said  Receiver;  and  the  said 
Western  New  York  &  Pennsylvania  Railroad  Company  and 
said  Samuel  G.  DeCoursey,  the  Receiver  thereof,  are  hereby 
ordered  and  required  to  pay  to  the  claimant,  the  International  Oil 
Works,  Limited,  the  said  sum  of  one  thousand,  twenty  seven 
dollars  and  forty-nine  cents  ($1027.49),  together  with  interest 
thereon  at  the  rate  of  6  per  cent  per  annum  from  May  15,  18M. 


The  claimant,  the  International  Oil  Works,  Limited,  of  TitoB- 
ville.  Pa.,  is  entitled  to  recover  from  the  defendant,  the  Western 
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New  York  &  Pennsylvania  Eailrood  Company  and  Samuel  G. 
DeCoursey,  the  Keceiver  thereof,  and  the  defendant,  the  Fitch- 
Imrg  Railroad  Company,  the  sum  of  eight  hundred  and  four  dol- 
lars and  eighty-seven  cents  ($804.87)  as  reparation  for  damage 
resulting  to  said  claimant  from  excessive  and  unlawful  transporta- 
tion charges  exacted  upon  shipments  of  petroleum  oil  in  barrels 
delivered  by  said  claimant  to  said  Western  New  York  &  Penn- 
sylvania Railroad  Company  or  to  its  said  Receiver  for  transporta- 
tion over  the  Western  New  York  &  Pennsylvania  Railroad,  the 
West  Shore  Railroad,  the  Fitchburg  Railroad  and  the  Concord  & 
Montreal  Railroad  from  Titusville,  Pa.,  to  Concord,  N.  H.,  which 
said  shipments  of  oil  in  barrels  were  so  transported  over  said 
milroads  between  the  3rd  day  of  September,  1888,  and  the  15th 
day  of  May,  1894,  as  appears  from  claim  filed  and  statement 
thereon  made  by  said  Western  New  York  &  Pennsylvania  Rail- 
road Company  and  its  said  Receiver ;  and  the  said  Western  New 
York  &  Pennsylvania  Railroad  Company  and  Samuel  G.  De- 
Coursey, the  Receiver  thereof,  and  the  Fitchburg  Railroad  Com- 
jmny  are  hereby  ordered  and  required  to  pay  to  the  claimant,  the 
International  Oil  Works,  Limited,  the  said  sum  of  eight  hundred 
and  four  dciJfl.rs  and  eighty -seven  cents  ($804.87),  together  with 
interest  thereon  at  the  rate  of  6  per  cent  per  annum  from  May 
15,  1894. 


The  claimant,  the  International  Oil  Works,  Limited,  of  Titus- 
ville, Pa.,  is  entitled  to  recover  from  the  defendant,  the  Western 
New  York  &  Pennsylvania  Railroad  Company  and  Samuel  G. 
DeCoursey,  the  Receiver  thereof,  the  sum  of  nine  dollars  and 
oleven  cents  ($9.11)  as  repamtion  for  damage  resulting  to  said 
i^laimant  from  excessive  and  unlawful  transportation  charges  ex- 
acted upon  shipments  of  petroleum  oil  in  barrels  delivered  by  said 
claimant  to  said  Western  New  York  &  Pennsylvania  Railroad 
Company  or  to  its  said  Receiver  for  transportation  over  the  West- 
em  New  York  &  Pennsylvania  Raili-oad,  the  West  Shore  Railroad, 
and  the  New  York  &  New  England  Railroad,  from  Titusville,  Pa., 
to  Danielsonville,  Conn.,  which  said  shipments  of  oil  in  barrels 
were  so  transported  over  said  railroads  between  the  3rd  day  of 
September,  1888,  and  the  15th  day  of  May,  1894,  as  appears  from 
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claim  filed  and  statement  thereon  made  by  said  WeBtem  New 
York  &  Pennsylvania  Railroad  Company  and  its  said  Receiver; 
and  the  said  Western  New  York  &  Pennsylvania  Railroad  Com- 
pany and  Samuel  G.  DeCoursey,  the  Receiver  thereof,  are  hereby 
ordered  and  required  to  pay  to  the  claimant,  the  International  Oil 
Works,  Limited,  the  said  sum  of  nine  dollars  and  eleven  cents 
($9.11),  together  with  interest  thereon  at  the  rate  of  6  per  cent 
per  annum  from  May  15, 1894. 


The  defendant,  the  New  York,  Lake  Erie  &  Western  Railroad 
Company  and  its  Receivers,  J.  6.  McCullough  and  £.  B.  Thomas, 
have  failed  to  check  the  claims  served  upon  them  by  claimants 
herein,  pursuant  to  the  stipulation  made  in  open  session  of  the 
Commission  at  Titusville  on  May  16,  1894,  or  to  make  and  file 
any  statement  with  the  Commission  in  regard  thereto.  This  rail- 
road system  was  the  initial  carrier  of  shipments  described  in  the 
claims  so  served,  and  in  the  absence  of  information  concerning 
rates  charged  and  routing  taken  by  the  shipments,  which  conld 
only  be  furnished  by  said  New  York,  Lake  Erie  &  Western  Rail- 
road Company  and  its  Receivers,  and  in  consequence  of  their  de- 
fault in  regard  to  said  stipulation,  our  findings  and  orders  as  to 
said  claims  must  be  based  upon  what  is  set  forth  in  claims  on  file, 
and  served  as  aforesaid,  and  said  New  York,  Lake  Erie  &  West- 
em  Railroad  Company  and  its  Receivers  must  be  required  to  pay 
the  amounts  herein  awarded  on  said  claims  to  the  several  claim- 
ants found  entitled  thereto. 


Claim  of  A.  L.  Confer,  doing  business  undes  the  trade 

NAME   OF   THE   EmFIRE   OiL   WoRES,  ReNO,  Pa. 

The  claimant,  A.  L.  Confer,  of  Reno,  Pa.,  doing  business  under 
the  trade  name  of  the  Empire  Oil  Works,  is  entitled  to  recover 
from  the  defendant,  the  New  York,  Lake  Erie  &  Western  Rail- 
road Company  and  J.  G.  McCullough  and  E.  B.  Thomas,  the 
Receivers  thereof,  the  sum  of  one  thousand,  nine  hundred  and 
forty  three  dollars  and  eighty-seven  cents  ($1943.87)  as  reparation 
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for  damage  resulting  to  said  claimant  from  excessive  and  unlawful 
transportation  charges  exacted  npon  shipments  of  petroleum  ofl 
in  barrels  delivered  by  said  claimant  to  said  New  York,  Lake 
Erie  &  Western  Railroad  Company  or  to  its  Eeceivers,  for  trans- 
portation over  roads  operated  by  said  railroad  company  or  its 
Receivers  or  over  said  roads  and  railroads  connecting  therewith, 
which  said  shipments  of  petroleum  oil  in  barrels  were  so  trans- 
ported over  said  railroads  between  the  3rd  day  of  September, 
1888,  and  the  15th  day  of  May,  1894,  as  appears  by  claim 
on  file  and  claim  forwarded  by  said  claimant  on  January  31, 
1895,  to  George  G.  Cochran,  General  Traffic  Manager,  New 
York,  Lake  Erie  &  Western  Railroad  system,  of  New  York  City, 
N.  Y.,  that  is  to  say,  the  sum  of  one  thousand,  four  hun- 
dred and  eighty-nine  dollars  and  twenty-one  cents  ($1489.21) 
for  excessive  and  unlawful  transportation  charges  on  ship- 
ments of  petroleum  oil  in  barrels  by  said  claimant  from  Reno, 
Pa.,  to  Perth  Amboy,  N.  J.,  from  September  20,  1888,  to 
December  27, 1893 ;  the  sum  of  two  hundred  and  four  dollars 
and  seventy-six  cents  ($204.76)  for  excessive  and  unlawful  trans- 
portation charges  on  shipments  of  petroleum  oil  in  barrels  by  said 
claimant  from  Reno,  Pa.,  to  New  York,  N.  Y.,  from  November 
1,  1888,  to  July  3,  1893;  the  sum  of  fifty-five  dollars  and  thirty 
cents  ($55.30)  for  excessive  and  unlawful  transportation  charges 
on  shipments  of  petroleum  oil  in  barrels  by  said  claimant  from 
Reno,  Pa.,  to  Jersey  City,  N.  J.,  from  April  5,  1890,  to  Novem- 
ber 21,  1893 ;  the  sum  of  eight  dollars  and  forty  cents  ($8.40)  for 
excessive  and  unlawful  transportation  charges  on  a  shipment  of 
petroleum  oil  in  barrels  by  said  claimant  from  Reno,  Pa.,  to 
Elizabethport,  N.  J.,  on  or  about  February  27,  1889 ;  the  sum  of 
twenty-four  dollars  ($24.00)  for  excessive  and  unlawful  transpor- 
tation charges  on  shipments  of  petroleum  oil  in  barrels  by  said 
claimant  from  Reno,  Pa.,  to  Providence,  R.  I.,  from  May  10, 1890, 
to  September  6,  1890;  the  sum  of  fourteen  dollars  ($14.00)  for 
excessive  and  unlawful  transportation  charges  on  a  shipment  of 
petroleum  oil  in  barrels  by  said  claimant  from  Reno,  Pa.,  to  Bos- 
ton, Mass.,  on  or  about  March  25,  1889 ;  the  sum  of  one  hundred 
and  twenty-five  dollars  and  forty  cents  ($125.40)  for  excessive  and 
unlawful  transportation  charges  on  shipments  of  petroleum  oil  in 
barrels  by  said  claimant  from  Reno,  Pa.,  to  North  Adams,  Mass., 
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from  September  27,  1893,  to  February  26,  1894;  the  snm  ol 
twenty-two  dollars  and  eighty  cents  ( $22.80 )  for  excessive  and 
unlawful  transportation  charges  on  shipments  of  petroleum  oil  in 
barrels  by  said  claimant  from  Eeno,  Pa.,  to  Bellows  Falls,  Vt, 
and  Keene,  N.  H.,  on  or  about  March  7,  1894.  And  the  said 
New  York,  Lake  Erie  &  Western  Eailroad  Company,  and  J.  G. 
McCullough  and  E.  B.  Thomas,  the  Receivers  thereof,  are  hereby 
ordered  and  required  to  pay  to  the  claimant,  A.  L.  Confer,  doing 
business  under  the  trade  name  of  the  Empire  Oil  Works,  the 
aforesaid  sums,  amounting  in  all  to  the  first  mentioned  sum  of  one 
thousand,  nine  hundred  and  forty-three  dollars  and  eighty-seven 
cents  ($1943.87),  together  with  interest  thereon  at  the  rate  of  6 
per  cent  per  annum  from  May  15,  1894. 


Claim  of  the  Penn  Refining  Company,  Limited,  On.  Cnr,  Pa. 

The  claimant,  the  Penn  Refining  Company,  Limited,  of  Oil 
City,  Pa.,  is  entitled  to  recover  from  the  defendant,  the  New 
York,  Lake  Erie  &  Western  Railroad  Company  and  J.  Gt.  Mc- 
Cullough and  E.  B.  Thomas,  the  Receivers  thereof,  the  sum  of 
one  thousand,  two  hundred  and  seventy-three  dollars  and  eighty 
cents  ($1273.80)  as  reparation  for  damage  resulting  to  said  claim- 
ant from  excessive  and  unlawful  transportation  charges  exacted 
upon  sliipments  of  petroleum  oil  in  barrels  delivered  by  said 
claimant  to  said  New  York,  Lake  Erie  &  Western  Railroad  Com- 
pany or  to  its  Receivers,  for  transportation  over  roads  operated  by 
said  railroad  company  or  its  Receivers,  or  over  said  roads  and  rail- 
roads connecting  therewith,  which  said  shipments  of  petroleum 
oil  in  barrels  were  so  transported  over  said  railroads  between  the 
3rd  day  of  September,  1888,  and  the  15th  day  of  May,  1894,  as 
appears  by  claim  on  file  and  claim  served  September  7,  1894,  by 
said  claimant,  on  D.  W.  Guernsey,  agent,  New  York,  Lake  Erie 
-&  Western  Railroad  system,  that  is  to  say,  the  sum  of  one  hun- 
dred and  forty  dollars  ($140)  for  excessive  and  unlawful  trans- 
portation charges  on  shipments  of  petroleum  oil  in  barrels  by  said 
claimant  from  Oil  City,  Pa.,  to  Jersey  City,  N.  J.,  from  Septem- 
ber 18,  1888,  to  May  9,  1889;  tlie  si^m  of  seven  hundred  and 
fifty-three  dollars  and  twenty  cents  ($753.20)  for  excessiTe  and 
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unlawful  transportation  charges  on  shipments  of  petroleum  ofl  in 
1)arrel6  bj  said  claimant  from  Oil  City,  Pa.,  to  Perth  Amboy,  N. 
J.,  from  October  6,  1888,  to  November  1,  1890 ;  the  sum  of 
twenty-five  dollars  and  twenty  cents  ($25.20)  for  excessive  and 
unlawful  transportation  charges  on  sliipments  of  petroleum  ofl  in 
barrels  by  said  claimant  from  Oil  City,  Pa.,  to  New  York,  N.  Y., 
on  or  about  October  8, 1888 ;  the  sum  of  twenty-two  dollars  and 
forty  cents  ($22.40)  for  excessive  and  unlawful  transportation 
charges  on  shipments  of  petroleum  ofl  in  barrels  by  said  daimaiit 
from  Ofl  City,  Pa.,  to  Elizabethport,  N.  J.,  on  or  about  Decern- 
l>er  7, 1888;  the  sum  of  seventy-eight  dollars  and  forty  cents 
($78.40)  for  excessive  and  unlawful  transportation  eharges  on 
sliipments  of  petroleum  oil  in  barrels  by  said  claimant  from  Oil 
City,  Pa.,  to  Newark  and  Brills  Station,  N.  J.,  from  October  4, 
1890,  to  September  19, 1893 ;  the  sum  of  one  hundred  and  thirty- 
six  dollars  and  eighty  cents  ($136.80)  for  excessive  and  unlawful 
transpoi*tation  charges  on  shipments  of  petroleum  ofl  in  barrels 
by  said  claimant  from  Ofl  City,  Pa.,  to  Providence,  R.  L,  from 
October  12, 1889,  to  November  16, 1889;  the  sum  of  thirty  d<d- 
lars  and  forty  cents  ($30.40)  for  excessive  and  unlawful  trans- 
portation charges  on  shipments  of  petroleum  ofl  in  barrels  by  said 
claimant  from  Ofl  City,  Pa.,  to  Quidnick,  S.  L,  on  or  about  Oc- 
tober 12,  1889;  the  sum  of  fifteen  dollars  and  twenty  cents 
($15.20)  for  excessive  and  unlawful  transportation  charges  on  a 
sliipnieut  of  petroleum  oil  in  barrels  by  said  claimant  from  Oil 
(Jity,  Pa.,  to  Holy  ok  e,  Mass.,  on  or  about  October  12, 1889;  the 
sum  of  forty-one  dollars  and  eighty  cents  ($41.80)  for  excessive 
and  unlawful  transportation  charges  on  shipments  of  petroleum 
oil  in  barrels  by  said  claimant  from  Ofl  City,  Pa.,  to  Fall  River, 
Mass.,  from  October  25,  1889,  to  March  8, 1890 ;  the  sum  of  fif- 
teen  dollars  and  twenty  cents  ($15.20)  for  excessive  and  unlawful 
transportation  charges  on  a  shipment  of  petroleum  oil  in  barrels 
by  said  claimant  from  Ofl  City,  Pa.,  to  Boston,  Mass.,  on  or  about 
October  26,  1889 ;  the  sum  of  fifteen  dollars  and  twenty  cents 
($15.20)  for  excessive  and  unlawful  transportation  charges  on  a 
shipment  of  petroleum  ofl  in  barrels  by  said  claimant  from  Oil 
City,  Pa.,  to  Portland,  Me.,  on  or  about  November  6, 1889.  And 
the  said  New  York,  Lake  Erie  &  Western  Railroad  Company 
and  J.  G.  McCullough  and  £.  B.  Thomas,  the  Receivers  thereof, 
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are  hereby  ordered  and  reqaired  to  pay  to  the  claimant,  the  Penn 
Kefining  Company,  Limited,  the  aforesaid  sums,  amounting  in  aU 
to  the  first  mentioned  sum  of  one  thousand,  two  hundred  and 
seventy-three  dollars  and  eighty  cents  ($1273.80),  together  witli 
interest  thereon  at  the  rate  of  6  per  cent  per  annum  from  !B£ay 
15,  1894. 


Oladc  of  the  Independent  Eefining  CoMPANYy  Ldoted,  Oil 

Crry,  Pa. 

The  claimant,  the  Independent  Befining  Company,  Limited,  of 
Oil  City,  Pa.,  is  entitled  to  recover  from  the  defendant,  the  New 
York,  Lake  Erie  &  Western  Saiboad  Company  and  J.  Q.  Mc- 
Cullough  and  E.  B.  Thomas,  the  Receivers  thereof,  the  sum  of 
seven  hundred  and  two  dollars  and  forty-eight  cents  ($702.48)  as 
reparation  for  damage  resulting  to  said  claimant  from  excesBiye 
and  unlawful  transportation  charges  exacted  upon  shipments  of 
petroleum  oil  in  barrels  delivered  by  said  claimant  to  said  New 
York,  Lake  Erie  &  Western  Bailroad  Company  or  to  its  Beceivers, 
for  transportation  over  roads  operated  by  said  railroad  company 
or  its  Beceivers  or  over  said  roads  and  railroads  connecting  there- 
with, which  said  shipments  of  petroleum  oil  in  barrels  were  so 
transported  over  said  railroads  between  the  3rd  day  of  September, 
1888,  and  the  15th  day  of  May,  1894,  as  appears  by  claim  on  file 
and  claim  forwarded  by  counsel  for  said  claimant  on  or  about 
August  1, 1895,  to  H.  Schoonmaker,  Counsel,  New  York,  Lake 
Erie  &  Western  Bailroad  system,  at  New  York  City,  N.  Y.,  that 
is  to  say,  the  sum  of  six  hundred  and  thirty  dollars  and  twenty- 
eight  cents  ($630.28),  for  excessive  and  unlawful  transportation 
charges  on  shipments  of  petroleum  oil  in  barrels  by  said  claimant 
from  Oil  City,  Pa.,  to  Perth  Amboy,  N.  J.,  from  September  18, 
1888,  to  February  29,  1892;  the  sum  of  twenty-four  dollars 
($24.00)  for  excessive  and  unlawful  transportation  charges  on 
shipments  of  petroleum  oil  in  barrels  by  said  claimant  from  Oil 
City,  Pa.,  to  Boston,  Mass.,  on  or  about  October  2  and  October 
4,  1889 ;  the  sum  of  twenty-four  dollars  ($24.00)  for  excessive  and 
unlawful  transportation  charges  on  shipments  of  petroleum  oil  in 
barrels  by  said  claimant  from  Oil  City,  Pa.,  to  Lawrence,  MaaSi 
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from  January  27, 1889,  to  April  30, 1889 ;  the  Bum  of  twenty-four 
dollars  and  twenty  cents  ($24.20)  for  excessive  and  unlawful 
transportation  charges  on  shipments  of  petroleum  oil  in  barrels  by 
said  claimant  from  Oil  City,  Pa.,  to  Bellows  Falls,  Vt.,  from  July 
5,  1889,  to  November  28,  1890.  And  the  said  New  York,  Lake 
Erie  &  Western  Railroad  Company  and  J.  G.  McCuUough  and 
E.  B.  Thomas,  the  Receivers  thereof,  are  hereby  ordered  and  re- 
quired to  pay  to  the  claimant,  the  Independent  Refining  Com- 
pany, Limited,  the  aforesaid  sums,  amounting  in  all  to  the  first 
mentioned  sum  of  seven  hundred  and  two  dollars  and  forty-eight 
cents  ($702.48),  together  with  interest  thereon  at  the  rate  of  6 
per  cent  per  annum  from  May  15,  1894. 


Claim  of  S.  T.  Rakagb,  Donra  Business  Under  the  Tradb 
Name  of  the  Mutual  Oil  Comfakt,  Reno,  Pa. 

The  claimant,  S.  Y.  Ramage,  oi  Reno,  Pa.,  doing  busineas 
under  the  trade  name  of  the  Mutual  OH  Company,  is  entitled  to 
recover  from  the  defendant,  the  New  York,  Lake  Erie  &  West- 
em  Railroad  Company  and  J.  G.  McCullough  and  E.  B.  Thomas, 
the  Receivers  thereof,  the  sum  of  fourteen  thousand,  two  hundred 
and  sixty-one  dollars  and  forty-two  cents  ($14,261.42)  as  reparation 
for  damage  resulting  to  said  claimant  from  excessive  and  unlawful 
transportation  charges  exacted  upon  shipments  of  petroleum  oil 
in  barrels  delivered  by  said  claimant  to  said  New  York,  Lake 
Erie  &  Western  Railroad 'Company  or  to  its  Receivers,  for  trans- 
l)ortation  over  roads  operated  by  said  railroad  company  or  its 
Receivers  or  over  said  roads  and  railroads  connecting  therewith, 
which  said  shipments  of  petroleum  oil  in  barrels  were  so  trans- 
ported over  said  railroads  between  the  3rd  day  of  September, 
1888,  and  the  15th  day  of  May,  1894,  as  appears  by  claim  on  file 
and  claim  forwarded  by  said  claimant  on  December  27,  1894,  to 
11.  Sclioonmaker,  Counsel,  New  York,  Lake  Erie  &  Western 
Railroad  system.  New  York  City,  N.  Y.,  that  is  to  say :  The  sum 
of  twelve  tlioiisandj  seven  hundred  and  twenty-four  dollars  and 
^ixty  cents  ($12,7:i4.00)  for  excessive  and  unlawful  transportation 
charges  on  sliipnieiits  of  j)etroleum  oil  in  barrels  by  said  claimant 
from  Reno,  Pa.,  to  Perth  Amboy,  N.  J.,  from  September  18, 
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1888,  to  February  13, 1 891 ;  tlie  sum  of  eighty-four  dollaTB  ($84.00) 
for  excessive  and  unlawful  transportation  charges  on  siiipments  of 
petroleum  oil  in  barrels  by  said  claimant  from  Keno,  Pa,,  to 
Elizabethport,  jST.  J.,  from  September  29,  1888,  to  December  31, 
1890 ;  the  sum  of  fifty-six  dollars  ($56.00)  for  excessive  and  un- 
lawful transportation  charges  on  shipments  of  petroleum  oil  in 
barrels  by  said  claimant  from  Reno,  Pa.,  to  Hoboken,  N.  J.,  from 
October  11,  1888,  to  January  5,  1889 ;  the  sum  of  one  hundred 
and  twenty-six  dollars  ($126.00)  for  excessive  and  unlawful  trans- 
portation charges  on  shipments  of  petroleum  oil  in  barrels  by  said 
claimant  from  Reno,  Pa.,  to  New  York  City,  N.  Y.,  from  January 
15,  1889,  to  March  29,  1893;  the  sum  of  sixteen  dollars  and 
eighty  cents  ($16.80)  for  excessive  and  unlawful  transportation 
charges  on  shipments  of  petroleum  oil  in  barrels  by  said  claimant 
from  Reno,  Pa.,  to  Jersey  City,  N.  J.,  from  July  17, 1889,  to 
J  Illy  24, 1 889 ;  the  sum  of  sixteen  dollars  and  eighty  cents  ($16.80) 
for  excessive  and  unlawful  transportation  charges  on  shipments  of 
petroleum  oil  in  barrels  by  said  claimant  from  Reno,  Pa,,  to 
Bergen  Point,  N.  J.,  from  January  28,  1892,  to  January  18, 
1893 ;  the  sum  of  seven  hundred  and  fifty  dollars  and  twenty-six 
cents  ($750.26)  for  excessive  and  unlawful  transportation  chargefl 
on  shipments  of  petroleum  oil  in  barrels  by  said  claimant  firom 
Rono,  Pa.,  to  Centerville,  N.  J.,  from  February  11, 1890,  to  May 
11,  1891;  the  sum  of  eight  dollars  and  forty  cents  ($8.40)  for 
excessive  and  unlawful  tmnsportation  charges  on  a  shipment  of 
petroleum  oil  in  barrels  by  said  claimant  from  Reno,  Pa.,  to 
Newark,  N".  J.,  on  or  about  September  6, 1892 ;  the  sum  of  one 
hundred  and  eight  dollars  and  eighty  cents  ($108.80)  for  exces- 
sive and  unlawful  transportation  charges  on  shipments  of  petroleum 
oil  in  barrels  by  said  claimant  from  Reno,  Pa.,  to  Middleboro, 
Mass.,  from  September  22, 1888,  to  November  21, 1890 ;  the  sum 
of  two  hundred  and  twenty-eight  dollars  and  eighty  cents 
($228.80)  for  excessive  and  unlawful  transportation  charges  on 
shipments  of  petroleum  oil  in  barrels  by  said  claimant  from  Reno, 
Pa.,  to  Fitzwilliam,  N.  H.,  from  October  6,  1888,  to  October  30, 
1890;  the  sum  of  nineteen  dollars  and  twenty  cents  ($19.20)  for 
excessive  and  unlawful  transportation  charges  on  a  shipment  of 
petroleum  .oil  in  barrels  by  said  claimant  from  Reno,  Pa.,  to 
Portland,  Me.,  on  or  about  November  23, 1889 ;  the  sum  of  forty- 
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one  dollars  and  seventynsix  cents  ($41.76)  for  excessive  and  un- 
lawful transportation  charges  on  shipments  of  petroleum  oil  in 
barrels  by  said  claimant  from  Reno,  Pa.,  to  Boston,  Mass.,  from 
October  30,  1890,  to  February  23,  1891 ;  the  sum  of  nineteen 
dollars  and  twenty  cents  ($19.20)  for  excessive  and  unlawful 
transportation  charges  on  shipments  of  petroleum  oil  in  barrels 
by  said  claimant  from  Reno,  Pa.,  to  East  Boston,  Mass.,  from 
November  3,  1890,  to  November  13,  1890;  the  sum  of  twenty- 
eight  dollars  and  eighty  cents  ($28.80)  for  excessive  and  unlawful 
transportation  charges  on  shipments  of  petroleum  oil  in  barrels 
by  said  claimant  from  Reno,  Pa.,  to  Winchendon,  Mass.,  from 
October  6,  1890,  to  November  15,  1890;  the  sum  of  nineteen 
dollars  and  twenty  cents  ($19.20)  for  excessive  and  unlawful 
transportation  charges  on  shipments  of  petroleum  oil  in  barrels  by 
said  claimant  from  Reno,  Pa.,  to  Keene,  N.  H.,  from  December 
2,  1890,  to  January  10,  1891 ;  the  sum  of  twelve  dollars  and 
eighty  cents  ($12.80)  for  excessive  and  unlawful  transportation 
charges  on  a  shipment  of  petroleum  oil  in  barrels  by  said  claim- 
ant from  Reno,  Pa.,  to  Springfield,  Mass.,  on  or  about  October 
15,  1892;  and  the  said  New  York,  Lake  Erie  &  Western  Rail- 
road Company  and  J.  G.  McCullough  and  E.  B.  Thomas,  the 
Receivers  thereof,  are  hereby  ordered  and  required  to  pay  to  the 
claimant,  S.  Y.  Ramage,  doing  business  under  the  trade  name  of 
the  Mutual  Oil  Company,  the  aforesaid  sums,  amounting  in  all  to 
the  first  mentioned  sum  of  fourteen  thousand,  two  hundred  and 
sixty  one  dollars  and  forty-two  cents  ($14,261.42),  together  with 
interest  thereon  at  the  rate  of  6  per  cent  per  annum  from  May 
15,  1894. 


The  foregoing  shall  stand  as  the  report  and  orders  of  the  Com- 
mission upon  the  claims  for  reparation  in  these  cases  which  have 
been  served  by  claimants  upon  defendant  initial  carriers  under  the 
stipulation  of  counsel  on  May  16,  1894.  The  rights  of  other  per- 
sons, firms  or  corporations  entitled  to  claim  reparation  under  said 
order  of  November  14,  1892,  are  unaffected  by  these  supplement- 
ary proceedings  and  orders,  and  such  claimants  may,  on  failure  of 
the  defendants  to  adjust  their  demands,  proceed,  upon  the  basis  of 
reparation  prescribed  in  said  order,  to  enforce  their  claims  in  the 
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eonrts  as  provided  by  the  law.  A  number  of  claims  have  been 
suggested  which  apply  to  shipments  participated  in  by  initial  car- 
riers not  mentioned  in  said  order  of  Nov.  14, 1892.  These  daims 
are  not  directly  involved  in  these  cases,  and  the  claimants  are  en- 
titled to  proceed  against  the  carriers  concerned  in  snch  manner 
and  under  snch  provisions  of  law  as  they  may  be  adviied. 
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THE  INDEPENDENT  REFINERS'  ASSOCIATION  OF 
TITUSVILLE,  PENNSYLVANIA,  AND  THE  INDE- 
PENDENT REFINERS'  ASSOCIATION  OF  OIL 
CITY,  PENNSYLVANIA,  F.  THE  PENNSYLVANIA 
RAILROAD  COMPANY  AND  THE  WESTERN  NEW 
YORK  &  PENNSYLVANIA  RAILROAD  COMPANY. 


DECISION  ON  SUPPLEMENTARY  HEARING,  AND  IN 
THE  MATTER  OF  REPARATION. 


1.  Upon  sapplemental  hearing  a  finding  of  fact  in  the  report  filed  herein  on 
NoYember  14,  1893,  and  applying  to  the  defendant,  the  Penngylyania 
Railroad  Company,  is  changed  so  as  to  appear  as  a  sammaxy  of  certain 
eyidence. 

S.  It  appearing  that  defendants  are  and  have  been  aMe  to  furnish  a  large 
number  of  tank  cars  for  the  shipment  of  petroleum  oil,  and  that  defend- 
ants' liability  to  make  reparation  to  claimants  in  this  case  under  the  order 
of  the  Commission  of  November  14,  1892,  depends  upon  whether  the  use 
of  tank  cars  for  shipments  of  oil  over  the  defendant  roads,  or  by  the 
"Qreen  Line,"  has  been  open  to  the  claimants,  or,  if  so,  whether  the  deliv- 
ering  carrier  made  this  privilege  useless  to  claimants  through  discriminat- 
ing exactions  imposed  at  the  terminal  point;  and,  it  also  appearing  that  the 
claims  in  this  case  require  separate  investigation,  and  that  the  present  rec- 
ord does  not  enable  the  Commission  to  determine  whether  any  of  such 
claims  are  supported  by  facts  as  would  bring  them  within  the  terms  of  the 
order  of  November  14,  1892: 

EM,  that  claimants'  further  remedy  is  by  proceeding  in  the  courts  under 
section  16  of  the  Act  to  Regulate  Commerce. 

(No.  163.) 

If.  J,  Reywcmg  for  complainants. 

James  A.  Logan  for  Pennsylvania  R.  Co. 

Frank  Rimisey  for  Western  New  York  ds  P.  S.  Oo. 

29 
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bbport  and  opinion  of  the  commission. 

By  the  Commission: 

It  is  claimed  for  the  defendants  in  this  case  that  they  have 
been,  before  and  since  the  decision  of  the  Commission  herein  on 
November  14,  1892,  and  are  now,  complying  with  the  require- 
ments of  our  order  of  that  date  by  which  the  defendants  were, 
among  other  things,  directed  as  follows : 

To  "  cease  and  desist  from  charging  or  collecting  any  rate  or 
sum  for  the  transportation  of  the  barrel  package  on  shipments  of 
oil  in  barrels  over  their  respective  roads  or  lines  from  tne  oil  re- 

ffions  of  Western  Pennsylvania  to  New  York  and  New  York  har- 
)or  points,  or  to  Boston  and  Boston  points ;  or,  on  reasonable 
notice,  promptly  fnmish  tank  cars  to  complainants  and  other 
shippers  who  may  apply  therefor  for  the  purpose  of  loading  and 
shipping  oil  therein  to  such  New  York  harbor  and  Boston  points 
as  said  shippers  may  direct;  and  that,  on  or  before  the  9th  day  of 
vlanuary,  1893,  said  defendants  notify  the  public  accordingly  by 
publication  in  their  tariffs  of  rates  and  charges,  pursuant  to  the 
provisions  of  section  6  of  the  Act  to  Begulate  Commerce,  and 
also  file  copies  of  said  tariffs  with  this  Commission  as  required  by 
the  provisions  of  said  section." 

"And  said  defendants  are  further  hereby  directed  and  required 
to  refund  to  the  several  parties  legally  entitled  thereto,  within  60 
days  after  notice  of  this  decision  and  demand  thereof  by  such 
parties,  all  sums  received  by  them  for  the  transportation  over 
their  respective  roads  or  lines,  of  the  barrel  package  on  shipments 
of  oil  in  barrels,  when  the  use  of  tank  cars  has  not  been  open  to 
shippers  impartially  and  the  shipper  claiming  reparation  has  been 
thereby  deprived  of  their  use ;  and  inasmuch  as  the  amounts 
wrongfully  received  from  complainants  and  others  who  may  be 
entitled  to  such  reparation  cannot  be  ascertained  from  the  evi- 
dence already  taken,  these  proceedings  will  be  continued  for  such 
farther  action  or  inquiry  in  that  behalf  as  may  become  necessary." 

On  petition  filed  by  the  Pennsylvania  Bailroad  Company  on 

February  15,  1893,  that  defendant  was  allowed,  under  a  memo. 

randum  and  order  of  the  Commission  of  October  19,  1898,  to 

take  and  file  depositions  with  sole  reference  to  a  finding  contained 

on  page  11  of  our  report  and  opinion  of  November  14,  1892, 

which  it  alleged  to  be  erroneous,  and  which  reads  as  follows : 

"  From  this  state  of  facts  it  appears  that  while  about  450  tank 
ears  of  the  Pennsylvania  li.  Co.  may  be  'open  to  shippers  indis- 
criniinately,'  it  is  only  upon  the  conditions  of  shipment  to  Com- 
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mnnipaw  for  delivery  there  to  the  Natior^l  Storage  Oompany,  wd 
th  It  the  facilities  owned  by  this  storage  company  for  bulk  ship- 
ments are  not  available  to  shippers  in  general." 

This  leave  was  granted,  however,  upon  certain  eonditions  as  to 
time  of  notice  and  filing,  and  upon  the  further  condition  that  the 
petitioning  defendant  should,  prior  to  the  taking  of  such  testi- 
mony, publish  in  its  oil  tariffs  the  notification  to  the  public  re- 
quired by  our  order  of  November  14, 1892.  Said  notice  was  duly 
published  by  that  company,  and  the  depositions  of  James  A.  Hand, 
William  8.  Motheral  and  William  H.  Joyce,  taken  on  its  behalf, 
were  filed.  This  case  and  two  other  cases  of  the  Independent 
Befiners'  Associations  (Nos.  158  and  1S4)  were  afterwards  set  for 
hearing  on  claims  for  reparation  which  had  been  filed  with  the 
Commission  under  our  order  of  November  14, 1892,  and  at  such 
hearing  the  complainants  were  allowed  to  rebut  the  testimony 
contained  in  the  depositions  above-mentioned. 

The  following  appears  in  the  concluding  portion  of  onr  mem- 
orandum herein  of  October  19, 1898,  allowing  the  Pennsylvania 
Sailroad  Company  to  submit  certain  further  evidence : 

i 

I 

^^  Under  existing  circumstances,  if  the  Pennsylvania  Baihroad 
Company  fumiBhes  tank  cars  to  applying  shippers  to  its  New  York 
Harbor  oil  terminal  witliout  discrimination,  and  the  facilities  at 
that  terminal  for  the  delivery  of  oil  to  consignees  and  bulk  steam- 
ers are  also  provided  and  controlled  without  discrimination  or 
prejndice  as  against  any  shipper  or  consignee, — and  this  company 
declares  its  ability,  and,  upon  leave  being  granted,  its  intention  to 
show  this — ,  we  tliink  it  is  discharging  its  duty  in  this  respect  un- 
der the  requirements  of  our  order." 

While  the  additional  testimony  taken  on  behalf  of  the  Pennsyl- 
vania Railroad  Company  asserts  positively  that  no  discrimination 
whatsoever  is  practiced  between  shippers  by  it,  or  the  Storage 
Company  in  charge  at  Communipaw,  in  the  matter  of  receiving  oil 
at  tliat  point  and  delivery  of  oil  therefrom  to  consignees  or  bulk 
steamers,  still,  considered  in  connection  with  rebuttal  testimony 
taken  at  the  hearing  in  Titusville,  we  are  not  satisfied  that  the 
claiming  refiners  are,  in  all  respects,  upon  entirely  equal  footing 
with  ilieir  extremely  powerful  competitor,  the  Standard  Oil  Com- 
pany or  Trust,  in  shipping  export  oil  through  Communipaw.   No 
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evidence  has  been  presented  to  refute  complainants'  repeated 
charge  that  the  National  Storage  Company  is  controlled  by  or 
affiliated  with  the  Standard  Oil  Company  or  Trast,  and  the  testi- 
mony is  to  the  effect  that  the  Pennsylvania  Railroad  Company  is 
required  by  contract  or  agreement  to  deliver  oil  destined  to  Kew 
York  harbor  points  only  at  Communipaw  and  into  the  possession 
of  the  Storage  Company,  which  acts  as  the  carrier's  agent  at  that 
point.  It  may  be  true,  as  testified,  that  in  the  mere  carriage  and 
delivery  of  export  oil  at  Communipaw  the  carrier  is  without  fault 
It  may  or  may  not  be  true  that  the  business  of  storage,  sorting, 
loading  into  bulk  steamers  and  other  matters  shown  in  thk  case 
to  have  been  subsequent  to  the  service  of  hauling,  are  matters 
outside  of  the  business  of  common  carriage  by  railroad.  But  the 
fundamental  wrong,  if  any  exists,  is  found  in  the  railroad  com- 
pany's practice  of  making  a  controlling  agency  at  its  sole  tenninal 
for  a  large  and  important  traffic  of  a  company  whose  interests 
may  be  identical  or  largely  so  with  those  of  a  single  large  shipper, 
or  a  combination  of  large  shippers,  and  consequently  antagonize 
the  interests  of  many  smaller  and  competing  shippers.  Such  an 
agency  may  exert  a  controlling  influence  upon  the  treatment  of 
oil  during  the  process  of  mixing  and  steamer-loading,  and  con- 
cerning the  imposition  of  sundry  extra  charges,  even  though  such 
services  are  directly  performed  by  others.  There  is  testimony  to 
the  effect  that  charges  made  for  the  reception  and  delivery  of  oil 
shipped  for  export  through  Communipaw  were  considerably 
higher  than  at  Perth  Amboy  and  other  points  having  exporting 
facilities.  The  testimony  of  the  witnesses  produced  by  the  rail- 
road company  presents  a  contradiction  which  is  also  worthy  of 
note.  Mr.  Hand  distinctly  testified  that  the  business  of  the  Na- 
tional Storage  Company  was  confined  to  storage  simply,  while 
Mr.  Motheral  stated  in  his  testimony  that  considerable  quantities 
of  oil  had  been  bought  in  the  oil  regions,  by  a  Mr.  Owen,  for  the 
account  of  the  Storage  Company,  and  that  it  was  consigned  to  an 
officer  of  the  Storage  Company. 

We  are  not  prepared  to  say,  upon  the  evidence,  that  the  find- 
ing on  page  11  of  our  original  report  was  incorrect,  but  we  think 
that  the  additional  testimony  calls  for  such  modification  as  will 
take  from  it  the  character  of  a  positive  finding  and  make  it  stand 
as  a  summary  of  evidence.    For  the  words  ^^  From  this  state  of 
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facts  it  appears,"  which  begin  the  finding,  other  words  will  be 
substituted,  so  as  to  make  such  statement  on  page  11  of  that  re- 
port read  as  follows :  ^  It  is  teHiJied^  m  suhstanee^  that  while 
about  450  tank  cars  of  the  Pennsylvania  K.  Co.  may  be  ^  open  to 
shippers  indiscriminately,'  it  is  only  upon  the  conditions  of  ship- 
ment to  Communipaw  for  delivery  there  to  the  National  Storage 
Company,  and  that  the  facilities  owned  by  this  storage  company 
for  bulk  shipments  are  not  available  to  shippers  in  general,"  and 
to  this  should  be  added  the  words,  hut  this  is  denied  hy  vyi4/nesses 
sworn  on  hehaZf  of  said  raU/rodd  compa/ny. 

In  relation  to  methods  employed  by  the  Pennsylvania  Eailroad 
Company  through  its  oil  bureau,  which  is  termed  the  ^^  Green 
Line,"  in  furnishing  shippers  with  tank  cars  from  its  equipment 
of  1100  or  more,  while,  in  a  general  sense,  the  evidence  tends  to 
support  its  claim  that  such  cars  are  supplied  to  shippers  indis- 
criminately, we  regret  that  the  testimony  was  not  more  precise 
as  to  the  course  of  the  company  in  famishing  these  cars  to  the 
claiming  shippers,  respectively. 

We  decline  to  hold,  upon  the  evidence,  that  the  Pennsylvania 
Bailroad  Company  and  its  affiliated  roads,  including  the  defend- 
ant, the  Western  New  York  &  Pennsylvania  Railroad  Company, 
and  over  which  is  operated  what  is  called  the  ^^  Green  Line," 
have  been  acting  in  full  ccHnpliance  with  our  order  of  November 

14,  1892,  or  that  they  are  exempt  from  liability  to  make  repara- 
tion to  claiming  shippers  for  damages  under  said  order.  On  the 
other  hand,  we  also  decline  to  decide  whether  lawful  demands 
are  contained  in  the  claims  for  reparation  in  this  case.  It  would 
be  unjust  to  the  claimants  to  exempt  carriers  from  liability  under 
said  order,  and  thereby  deprive  the  claimants  of  their  right  of 
action  in  the  courts,  unless  the  evidence  clearly  demonstrated 
that  these  carriers  were,  in  aU  respects,  acting  in  conformity  with 
the  requirements  of  such  order  during  the  whole  period  covered 
by  it,  which  we  have  fixed  in  the  other  cases  of  the  Refiners' 
Associations  as  the  time  between  September  3,  1888,  and  May 

15,  1894.  jit  is  also  plain,  from  what  is  above  set  forth,  that  the 
present  record  does  not  enable  us  to  determine  wiiether  the 
claims  or  any  portion  of  them  are  supported  by  such  facts  as 
would  bring  them  within  the  terms  of  our  order  of  November 
14,  1892.     The  situation  of  the  reparation  claims  in  this  case, 
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then,  ifl  practically  the  same  as  existed  at  the  date  when  lint 
order  was  issned.  Under  the  terms  of  said  order,  if  any  of  the 
claimants,  members  of  the  complaining  associations,  can  show 
that  the  use  of  tank  cars  for  his  shipments  of  oil  over  the  def^id- 
ants'  roads  or  by  the  "  Green  Line "  daring  the  period  above- 
mentioned  was  denied  to  him,  or  that  the  delivering  carrier  made 
this  privilege  useless  to  him,  through  discriminating  exactions 
imposed  at  the  terminal  point,  he  will  be  entitled  to  recover  that 
portion  of  the  transportation  charges  which  was  applied  to  the 
carriage  of  the  barrels.  Under  the  circumstances,  the  claims  in 
this  case  require  entirely  separate  investigation ;  they  cannot,  as 
was  possible  in  the  other  two  cases  of  the  Betiners'  Associations, 
be  considered  together  under  a  general  finding  that  the  carriers 
had  no  tank  cars  among  their  equipment.  In  this  case  it  is 
shown  that  the  ^  Green  Line"  carriers  had  at  least  1,100  of  theee 
cars  at  their  disposal,  and  it  is  asserted  that  not  less  than  450  of 
them  were  devoted  to  the  shipments  in  question.  It  results, 
therefore,  that  the  most  we  can  do  in  this  case  is  to  define  the 
1)asis  of  reparation  which  may  be  claimed.  This  has  already 
been  done.  Our  order  of  November  14,  1892,  fixed  it  at  the 
transportation  charge  made  on  the  barrel  package,  and  directed 
that  such  reparation  be  made  to  the  parties  legally  entitled  there- 
to. The  claimants  have  the  right,  under  the  procedure  provided 
in  section  16  of  the  statute,  to  bring  suit  for  enforcement  of  our 
order  directing  reparation  in  thui  case,  and  in  any  such  proceed- 
ing they  will  have  full  opportunity  to  state  and  prove  their  indir 
vidual  claims.  The  entry  of  further  order  by  the  CkMnmisaion  in 
this  case  appears  unnecessary. 
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BICE,  ROBINSON  &  WITHEKOP  F.  THE  WESTERN 
NEW  YORK  &  PENNSYLVANIA  RAILROAD  COM- 
PANY. 


IN  THE  MATTER  OF  REPARATION. 


Complain  ante  haying  filed  a  petition  for  reparation  long  after  decision  bj 
the  Commission  and  compliance  therewith  by  the  defendant  carrier: 

Held,  1.  That  the  case  will  not  be  reopened  in  a  supplementary  proceeding, 
which  is  only  brought  to  secure  reparation,  for  the  purpose  of  ruling  upon 
questions  not  decided  in  the  original  case.  S,  That  as  to  the  reparation 
demanded  for  injuries  which  resulted  from  practices  found  unlawful  in 
said  decision,  it  would  be  unwise  and  unjust  to  amend  a  final  order  entered 
seyeral  years  ago  and  promptly  obeyed  by  the  defendant  carrier,  so  as  to 
subject  such  carrier  to  further  requirements  in  faTor  ol  eoiaplalnaats  la 
respect  of  yiolations  corrected  under  said  order. 

(No.  119.) 

Jl,  J.  Heyvxmg  for  complainants. 
Frcmk  Rumsey  for  defendant. 


bepobt  usd  opinion  of  the  oolonssiov. 

By  the  Commission: 

A  decision  was  rendered  in  this  proceeding  on  December  8, 

188S,  dismissing  the  complaint,  but  the  case  was  reopened  by  order 
entered  April  15,  1889,  on  complainants'  petition  that  further 
evidence  be  taken  in  connection  with  the  hearing  assigned  for 
other  and  similar  cases  at  Titusville,  Pa.,  on  May  15  following. 
Said  other  cases  were  tlie  foregoing  entitled  cases  brought  by  the 
Independent  Reiiners'  Associations  of  Titusville  and  Oil  City,  Pa. 
After  these  Independent  Reiiners'  cases  had  been  heard,  but  before 
they  were  decided,  the  Commission  filed  its  report  and  opinion  and 
entered  an  order  in  this  case  on  September  5,  1890,  by  which  the 
defendant  was  directed  and  required,  among  other  things,  to  cease 
and  desist  from  charging  for  the  weight  of  the  barrel  in  shipments 
of  petroleum  oil  in  carloads  from  Titusville,  Pa.,  to  Buffalo,  N.  Y. 
The  defendant  carrier  complied  with  the  requirements  of  said  order 
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on  October  1,  1890.  The  Commission  did  not  provide  in  said 
order  for  reparation  to  the  complainants,  nor  was  the  question  re- 
served for  future  action.  After  our  decision  and  order  of 
November  14,  1892,  in  the  Independent  Refiners'  cases  above- 
mentioned,  by  which  decision  and  order  reparation  was  awarded 
to  injured  parties  in  those  cases,  the  successors  of  the  complaining 
firm  in  this  case  filed  a  petition  asking  that  the  defendant 
company,  notwitlistanding  its  compliance  with  the  decision  ren- 
dered herein,  be  further  required  to  make  reparation  to  com- 
plainants, not  only  for  damages  resulting  from  charges  on  the 
weight  of  the  barrel,  which  is  the  sole  subject  of  reparation  claims 
in  the  Independent  Kefiners'  case,  but  on  a  variety  of  other  grounds 
specified  in  the  petition  for  reparation.  This  petition  for  a  repa- 
ration order  was  filed  on  March  28, 1893,  about  two  and  a  half 
years  after  our  order  of  September  5, 1890,  was  complied  with  by 
the  defendant. 

The  petitioners  appear  to  have  requested  the  defendant  to  make 
reparation  some  weeks  after  the  decision  in  September,  1890,  and 
the  carrier's  compliance  therewith  on  October  1  of  that  year,  and 
the  defendant's  counsel  seems,  by  a  letter  written  to  counsel  for 
complainants  in  March,  1891,  to  have  recommended  that  the  mat- 
ter be  submitted  to  the  Commission  for  adjudication,  but  that 
complainants  should  wait  to  do  so  until  the  disposition  by  the 
Commission  of  the  cases  brought  by  the  Independent  Kefiners' 
Associations.  This,  however,  was  mere  suggestion ;  no  stipula- 
tion of  the  parties  for  delay  in  presenting  or  deciding  a  supple- 
mental petition  for  reparation  in  this  case  pending  the  disposition 
of  other  proceedings  was  ever  brought  upon  the  record. 

The  reparation  demanded  in  the  original  complaint  was  for  the 
sum  of  two  thousand,  eight  hundred  and  eighty-six  dollars  and 
forty-six  cents  ($2886.46)  with  interest  to  the  date  of  complaint,  and 
was  based  on  the  complainants'alleged  unlawful  charge  of  84  cents 
per  barrel  of  oil  carried  for  complainants  from  TitusvUle  to  Buf- 
falo and  the  sum  of  12  cents  a  barrel,  which  complainants  alleged 
was  no  more  than  reasonable  and  which  the  company  received 
for  the  haul  to  Buffalo  out  of  the  established  through  rate  on  oil 
from  Titusville  to  Perth  Ainboy  via  Buffalo.  The  number  of 
barrels  of  oil  shipped  prior  to  the  date  of  the  complaint  was  stated 
to  be  12,293.    Multiplying  that  number  by  the  difference  between 
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the  34  cent  rate  and  the  12  cent  proportion  of  a  rate,  above-men- 
tioned, and  adding  to  the  product  so  obtained  a  "dunnage  "  ex- 
pense of  $1.00  per  car  for  182  cars,  required  to  put  such  cars  in 
condition  for  loading  barreled  oil  in  tiers,  gives  a  result  of 
two  thousand,  eight  hundred  and  eighty-six  dollars  and  fortj-six 
cents  ($2886.46)  the  sum  demanded  in  the  complaint.  An  additional 
complaint,  filed  March  10,  1888,  sets  forth  an  increase  of  the  rate 
to  Buffalo  to  36  cents,  and  reparation  was  again  prayed  for. 

The  decision  of  the  Commission  of  September  5, 1890,  rested 
upon  grounds  not  specified  in  the  complaint,  but  vpon  discrimi- 
nations brought  out  in  the  testimony  and  coming  within  the  gen- 
eral allegation  of  injustice.  As  above  stated,  the  petition  for 
reparation  now  under  consideration  and  filed  2^  years  after  the 
decision  and  compliance  by  the  carrier,  asks  for  an  award  for 
damages  resulting  from  the  various  discriminations  set  forth  in 
and  corrected  by  the  report  and  order,  including  charges  made  on 
the  weight  of  barrels  containing  oil,  and  also  in  regard  to  one  or 
two  matters  stated  in  the  opinion,  but  upon  which  no  decision 
was  rendered. 

Upon  defendant's  compliance  on  October  1, 1890|  with  our  de- 
cision of  a  month  previous,  this  case  had,  so  far  as  appeared  in 
the  record,  been  heard,  decided  and  closed.  We  are  not  willing 
to  consider  this  case  reopened  in  this  supplementary  proceeding, 
which  only  concerns  reparation,  and  rule  upon  questions  in  the 
original  case  which  were  not  disposed  of  by  our  dedsicm  of  Sep- 
tember 5, 1890.  As  io  reparation  now  demanded  for  damages 
claimed  to  have  resulted  from  practices  found  unlawful  by  said 
decision,  we  think  it  would  be  unwise,  as  a  matter  of  practice,  and 
also  unjust  to  the  defendant,  to  amend  the  final  order  entered 
herein  nearly  four  years  ago,  and  promptly  obeyed  by  that  com- 
pany, so  as  to  subject  the  carrier  to  further  requirements  in  favor 
of  these  complainants  in  respect  of  violations  which  were  cor- 
rected under  said  order. 

The  supplemental  petition  for  reparation  in  this  case  is  dis- 
missed. 
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E.  J.  DANIELS  7.  THE  CHICAGO,  ROCK  ISLAND  A 
PACIFIC  RAILWAY  COMPANY ;  THE  BURLING^ 
TON,  CEDAR  RAPIDS  &  NORTHERN  RAILWAY 
COMPANY;  THE  SIOUX  CITY  &  NORTHERN 
RAILROAD  COMPANY ;  AND  THE  CHICAGK),  MIL- 
WAUKEE &  ST.  PAUL  RAILWAY  COMPANY. 


E.  J.  DANIELS  r.  THE  GREAT  NORTHERN  RAIL- 
WAY  COMPANY;  THE  SIOUX  CITY  &  NORTH- 
ERN  RAILROAD  COMPANY;  AND  THE  CHICAGO, 
MILWAUKEE  &  ST.  PAUL  RAILWAY  COMPANY. 


CompHiliiU  filed  April  28,  1892.— Answers  filed  May  5-28, 18M.— FetltioB  of 
the  Chicaji^.  Milwaukee  &  St.  Paul  Railway  Company  for  leave  to  inter- 
vene filed  October  1,  1892.~Order  entered  allowing  intervention  October 
8,  1892.— Hearing  at  Sioux  FalU,  S.  D.,  May  8,  1892— Briefs  filed  July  3 
to  August  22, 1898.— Decided  November  16, 1895. 


1.  The  word  "  line"  as  used  in  the  statute  means  a  physical  line,  nol  a  mere 
business  arraDgement ;  and  carriers  are  prohibited  from  charging  throuj^ 
rates  on  traffic  over  a  line  formed  by  conoection  of  two  or  more  roads 
which  are  less  as  a  whole  than  the  rates  in  force  on  like  traffic  carried 
under  similar  conditions  in  the  same  direction  over  either  of  the  constitu- 
ent roads  in  such  line. 

2.  While  the  share  which  a  carrier  receives  out  of  a  Joint  or  through  rate 
over  a  line  of  which  its  road  is  a  part  is  not  necessarily  the  measure  of 
reasonable  rates  by  such  carrier  for  a  sinv'i.H  -it^th  of  haul  over  its  own 
road,  it  is  proper  in  any  case  under  the  statuit;  \o  use  the  aggregate  Joint 
or  through  rate  in  force  over  such  line  as  a  basis  of  comparison  in  deter- 
mining the  legality  of  rates  charged  by  such  carrier  over  its  own  road. 
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8.  The  terms  "reasonable  and  Just,"  '^anreasonable  or  unjust,"  <* undue  or 
unreasonable  preference  or  adyantage."  "  undue  or  unreasonable  prejudice 
or  disadyantage  in  any  respect  whalsoeyer,"  as  used  in  the  statute,  imply 
comparison  of  relatiye  locations,  of  natural  and  acquired  adyantages,  of 
.  the  reasonableness  of  charges  per  se  and  in  their  relation  to  other  rates  on 
the  yarious  lines  which  senre  competing  localities,  and  consideration  of  all 
the  facts  and  circumstances  which  affect  rates  to  different  communities. 

4.  As  through  traffic  from  the  Atlantic  seaboard  to  Sioux  City  and  Sioux 
Falls  is  subjected  to  the  same  charges  for  the  haul  from  Chicago  or  Duluth 
as  traffic  shipped  locally  from  those  places  to  either  destination,  and  as 
rates  from  eastern  points  to  Chicago  or  Duluth  do  not,  in  any  controlling 
degree,  affect  the  present  controyersy,  and  are  not  assailed  by  the  complain- 
ant, it  was  unnecessary  to  make  the  eastern  carriers  parties  to  this  pro- 
ceeding. 

5.  Complaints,  though  brought  in  the  name  of  an  indiyidual,  may  challenge 
the  entire  schedule  of  rates  to  competing  towns,  and  such  cases,  as  distin- 
guished from  those  iuyolying  indiyidual  grieyances  only,  are  peculiarly 
public  in  their  nature,  since  they  embrace  in  one  proceeding  the  yarious 
business  and  industrial  interests  centered  in  cities  and  towns,  as  those 
interests  may  be  affected  by  the  charges  of  public  carriers  whose  facilities 
are  employed  in  the  interchange  of  commerce. 

6.  The  law  requires  regulation  of  railroad  charges  according  to  the  Mcer- 
tained  rights  of  persons  and  places;  it  is  not  an  agency  for  the  regulation 
of  trade  by  enabling  shippers  and  communities  to  do  business,  or  putting 
them  on  eyen  terms  with  riyals  more  remote  from  competitiye  territory. 
Therefore,  the  fact  that  one  town  is  able,  under  existing  rates  to  and  from 
that  point,  to  compete  with  another  town  on  practically  even  charges  for 
the  aggregate  in  and  out  transportation,  cannot  be  regarded  as  an  excuse 
for  any  injustice  in  the  rates  to  the  former  town;  the  rates  to  the  two  com- 
peting towns  should  accord  with  their  relatiye  situation. 

7.  Ordinarily  the  rate  per  ton  per  mile  diminishes  with  increasing  length  (>r 
haul,  and  it  does  not  follow  that  Sioux  Falls  rales  from  Chicago  should  be 
108  per  cent  of  Sioux  City  rates  because  the  short  line  distance  from  Chi- 
cago lo  Sioux  Falls  is  108  per  cent  of  the  short  line  distance  to  Sioux  City. 

8.  A  given  relation  in  rates  between  competing  towns,  fairly  equitable  at  the 
time  of  its  adoption,  may  become,  through  business  development  and 
other  changes  in  cc'ijdiiious,  severely  prejudicial  lo  the  town  taking  the 
higher  schedule;  and  this  is  especially  liable  to  occur  when,  additional 
lines  of  communication  having  been  opened  up  to  the  latter  locality,  all 
the  roads  reaching  that  point  agree  to  continue  the  old  relation  of  rates  to 
such  points,  not  withstanding  its  improved  situation.  Agreements  between 
carriers,  though  designed  to  secure  the  orderly  and  lawful  operation  of  the 
roads  cannot  be  permitted  lo  fasten  upon  neighboring  localities  a  relation 
of  rales  which  is  unnatural  or  unjust.  The  ** basing  point"  method  of 
rate  making,  to  the  extent  it  is  now  employed,  believed  to  be  unnecessary 
\o  an  adequate  scheme  of  tariff  construction. 
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9.  Where  carriers  have  maintained  for  a  considerable  period  a  relation  of 
rates  affecting  an  extensive  territory,  though  somewhat  more  faTorable  to 
one  community  therein  than  appears  to  be  justified,  and  commercial  con- 
ditions there  and  elsewhere  have  become  measurably  dependent  upon  the 
continuance  of  that  relation,  it  would  ordinarily  be  inexpedient  to  increase 
rates  at  that  point  as  the  means  of  correcting  relative  injustice  to  another 
locality;  in  such  case  the  only  practicable  remedy  ii  to  reduce  the  lalH  to 
the  injured  town. 

10.  The  relative  equality  enjoined  by  the  statute  requiiie  sabetastlal  modifi- 
cation of  the  present  disparity  in  rates  from  Chicago  to  8io«z  OHy  and 
8ioux  Falls,  and  under  present  conditions  such  disparitj  la 
Duluth  to  Sioux  City  and  Sioux  Falls  should  be  diicontiiiued. 


(No.  336,  337.) 


McMartin  dk  Garland  for  complainant. 

W,  P.  Clough  for  the  Great  Northern  Bailway  Oompaay. 

T.  S.  Wright  and  S.  K.  Trcuyy  for  the  Chicago,  Bock  Ifiland  & 
Pacific  Railway  Company. 

Wright  dk  Hubbard  for  the  Sioux  Cily  &  N(»rthem  Baikoad 
Company. 

John  T.  Fish  for  the  Ohicaf^o,  Milwaukee  A  8t  Panl  BailiMd 
Company. 


XEPOBT  AND  OPINION  OF  THB  00KMIS8I0B; 

Knapp,  Commiasioner  : 

The  complaint  in  the  first  above-entitled  case  allies;  lat 
That  the  rates  charged  by  the  defendants,  the  Chicago,  Bode 
Island  &  Pacific  Eailway  Company  and  the  Burlington,  Oedar 
Rapids  &  Northern  Railway  Company,  for  the  transportation  of 
the  various  classes  of  freight  from  Chicago,  111.,  to  Sioux  Fallfl| 
S.  D.,  from  September  22,  1890,  to  February  14, 1891,  wew  the 
same  as  the  rates  charged  by  said  railway  companieB  and  the  other 
defendant,  the  Sioux  City  &  Northern  Railroad  Company,  from 
Chicago  to  Sioux  City,  la.,  but  that  on  said  lait  mentioned  date 
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the  rates  to  Sioux  Falls  were  increased  so  that  freight  charges 

from  Chicago  to  these  two  cities  became  and  up  to  the  date  of 
complaint  remained  as  follows,  vie.: 

Chicago  to  Sioux  FaUs. 

Classes       1%SU6ABCDE 

Bates        81    6t    45    33    27      32     27     9S     19  17 


Chicago  to  Sioux  City. 

CSaases 

IMS^SABCDE 

Eates 

76    60    42    30    25     80     25    20    17i    16 

2d.  That  the  distance  over  said  connecting  roads  from  Chicago 
to  Sionx  Falls  is  at  least  60  miles  less  than  the  distance  over  the 
said  connecting  line  from  Chicago  to  Sionx  City. 

3d.  That  said  rates  to  Sioux  Falls  are  unreasonable  and  unjust ; 
and  that  the  relative  charges  from  Chicago  to  Sioux  Falls  and 
Sioux  City,  respectively,  subject  complainant  and  othere  doing 
business  at  Sioux  Falls  to  unjust  discrimination  and  unreasonable 
prejudice  and  disadvantage,  and  make  and  give  undue  preference 
and  advantage  to  Sioux  City  and  merchants  and  dealers  in  that 
locality. 

There  is  also  an  allegation  in  the  complaint  that  these  rates  are 
in  violation  of  law,  in  that  they  are  less  for  longer  than  for  shorter 
distances,  but  this  contention,  so  far  as  it  has  reference  to  the 
fourth  section  of  the  Act,  was  virtually  abandoned  at  the  hearing. 

Each  of  the  defendants  answered  the  complaint.  They  admit 
that  they  are  engaged  in  the  transportation  of  property  from 
Chicago  to  Sioux  Falls  and  Sioux  City,  and  that  the  rates  main- 
tained were  and  are  as  alleged  by  complainant ;  but  they  severally 
deny  that  said  rates  or  either  of  them  contravene  any  provision  of 
the  law.  It  is  further  averred  in  the  answers  that  the  distance  to 
Sioux  City  is  greater  than  to  Sioux  Falls  only  over  these  defend- 
ant roads ;  that  by  all  other  lines  Sioux  City  is  at  a  less  distance 
from  Chicago  than  Sioux  Falls,  and  that  rates  to  Sioux  City  are 
controlled  by  the  short  line  from  Chicago  to  that  point. 

The  defendant,  the  Chicago,  Rock  Island  &  Pacific  Railway 
Company,  filed  an  amendment  to  its  answer,  in  which  the  addi- 
tional averment  is  made  that  the  line  from  Chicago  to  Sioux 
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Falls,  composed  of  its  road  and  that  of  the  Burlington,  Cedar 
Kapids  &  Northern,  is  a  separate  and  distinct  line  from  the  line 
between  Chicago  and  Sioux  City  composed  of  said  roads  and  that 
of  the  other  defendant,  the  Sioux  City  &  Northern  fiailroad 
Company,  '^  and  this  defendant  submits  that  the  provisions  of  the 
Act  to  Regulate  Commerce  do  not  apply  to  said  condition  of 
affairs."  The  Burlington,  Cedar  Rapids  &  Northern  also  filed  a 
similar  amendment  to  its  answer,  alleging  that,  as  to  Sioux  City 
business,  it  is  an  intermediate  carrier  and  can  in  no  manner  fix  or 
determine  the  rates  between  Chicago  and  Sioux  City,  and  that  the 
provisions  of  the  Act  do  not  apply  to  it  in  the  matter  oom- 
plained  of. 


The  second-named  ease  relates  to  rates  for  freight  transporta- 
tion from  Duluth,  Minn.,  to  Sioux  Falls  and  Sioax  City,  and  the 
complaint  contains  the  same  statement  of  rates,  and  alleges  the 
same  violations  of  law  by  the  defendants  therein,  the  Great  North- 
ern and  Sioux  City  &  Northern  Railroad  Companies,  as  are  set 
forth  in  the  complaint  in  the  other  case.  The  answers  of  these 
defendants  admit  that  Sioux  Falls  is  nearer  to  Duluth  than  Sioux 
City,  but  deny  any  violation  of  the  Act  in  the  respect  charged  by 
complainant. 

The  answer  of  tlie  Great  Northern  further  avers  that,  while  it 
does  establish  rates  from  Duluth  to  Sioux  Falls,  it  does  not  make 
the  rates  from  Duluth  to  Sioux  City ;  that  the  tuiff  of  rates  via 
its  road  from  Duluth  to  Sioux  City  is  a  joint  tariff  between  it  and 
the  Sioux  City  &  Northern,  a  road  over  which  it  has  no  control; 
that  the  rate  to  Sioux  Falls  is  the  same  as  that  made  by  its  oom- 
petitors  from  common  points,  and  the  rate  to  Sioux  City  is  the 
same  as  from  Chicago  to  Sioux  City ;  that  the  Chicago  roads  name 
the  rates,  and  the  joint  rates  of  defendants  must  be  the  same  aa 
those  made  by  roads  leading  from  Chicago  or  else  defendants  most 
abandon  the  business ;  and  that  all  freight  shipped  by  complainant 
via  Duluth  originates,  as  defendant  is  informed  and  believes,  at 
eastern  points,  from  which,  to  Sioux  Falls,  there  are  competing  all 
rail  or  lake  and  rail  lines  of  transportation.  The  Sionx  City  d? 
Noitliern  sets  up  the  further  defense  of  a  competing  shorter  line, 
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the  Chicago,  St.  Paal,  Minneapolis  &  Omaha,  from  Duluth  to 
Sioux  City. 

Tlij  Chicago,  Milwaukee  &  St  Paul  Railway  Company  haTing 
Bubmitted  a  petition  for  leave  to  intervene  as  a  party  defendant  in 
these  cases,  such  intervention  was  allowed,  and  that  company 
thereupon  filed  an  answer  to  each  complaint,  such  answers  being 
substantially  the  same  as  those  filed  by  the  oiiginal  defendants. 

It  was  agreed  tliat  both  cases  should  be  heard  together,  and  they 
may  be  properly  disposed  of  in  one  report  The  material  facts 
ascertained  are  stated  as  follows : 

Facts. 

1.  Sioux  Falls,  S.  D.,  and  Sioux  City,  la.,  are  rival  distributing 
points  situated  abont  90  miles  apart  Merchants  in  each  locality 
compete  for  tlie  wholesale  trade  of  various  places  in  South 
Dakota,  in  a  small  portion  of  northwestern  Iowa,  and  also  at  a 
few  points  in  Minnesota.  Sioux  Falls  contains  abont  12,000  in- 
habitants. The  population  of  Sioux  City  is  stated  to  be  45,000, 
and  the  volume  of  its  wholesale  business  is  much  greater  than  that 
of  Sionx  Falls.  The  amount  of  freight  transported  between 
Chicago  and  Sioux  City,  in  either  direction,  is  largely  in  excess  of 
the  amount  carried  between  Chicago  and  Sionx  Falls. 

2.  The  transportation  of  freight  from  Chicago  or  Duluth  to 
Sioux  Falls  or  Sioux  City,  over  all  lines  between  those  places,  is 
by  continuous  carriage  through  diflEerent  states ;  the  shipments 
are  governed  by  through  bills  of  lading,  and  but  one  charge  is 
made  for  the  service  rendered. 

Prior  to  September  22,  1890,  rates  from  Chicago  to  the  two 
places  were  as  follows : 

Chicago  to  Sioux  City  and  Siovac  FalU. 

(Bates  in  cents  per  100  pounds.) 
Classes  123J^6ABCD 

To  Sioux  City     70     58    42    28     21      28    .23      18      16 
To  Sioux  Falls    76    63    45     30    23      30      25      19^    17 

These  rates  were  also  in  effect  from  Duluth  to  Sioux  City  and 
Sioux  Falls. 

The  rates  in  effect  from  Chicago  to  Sioux  Falls  were  the  same, 
from  September  22, 1890,  to  February  14,  1891,  as  those  in  force 
from  Chicago  to  Sioux  City,  to  wit : 


GlaesM 
Rates 


iKTEBaTATE  cKDOcxBoa  coionsstov  bkpobh. 

S^temler  Sg,  1890,  to  January  1,  1891. 
(In  ceDte  per  100  ponnda.) 
ISSI^SABGD 
70     68     4a     28     21      28      23      IS     16 


January  1,  1891,  to  F^fruary  li,  1891. 
Rates  75    60    42    30    35     30     26      30    17^    16 

Od  the  14th  of  February,  1891,  the  rates  to  Sioux  Falls  wars 

increased  so  that  on  and  after  said  date  the  relation  of  rates  from 

Obicsgo  to  tiu  two  plHcee  was  as  follows : 

Chicago  to  Sioua  Oity  and  Swme  FaUt. 

(Rates  in  cents  per  100  pounds.) 

Oluses  las^SABODM 

To  Sioux  City  76  60  42  30  26    30  35   20  171  !<> 

To  Sionx  Falls  81  65  45  32  37  33    37   33  19     17 

These  charges  continaed  in  effect  until  Joly  1,  1894,  when  the 
following  advanced  rates  were  put  in  force  bj  the  carriers  from 
Chicago: 

Chicago  to  Sioux  Oity  and  Siouss  FaU$. 
(Kates  in  cents  per  100  ponods.) 
Classes  ISSJ^BABCDE 

To  Sioux  City  80  65  46  32  37    33   37   23  18J   16 

To  SioQX  Falls  86  70  49  34^  29  34^  29    24  30    17 

The  rates  above  E^own  are  still  in  effect 
The  following  table  showB  the  differences  in  rates  from  Ohioag* 
to  Sioux  City  and  Sionx  Falls  before  September  22,  1890,  when 
the  rates  were  made  the  same,  on  and  after  February  14,  1891, 
when  Sionx  Falls  rates  were  increased,  and  since  July  1, 1894 : 

r  itfaietui  CUynwi  agvAii<  £K*m 


Cli 


Before  S^tember  22,  1890 6  C 

Between  SepTembnr  22,  1890,  and  Febrnuf 

H,   1881 0   ( 

Od  BDd  after  February  14,  1891 6   i 

Since  July  1.  1894 6  ( 
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When  Sioux  Falls  and  Sioux  City  rates  were  made  the  same 
from  Chicago  on  September  22, 1890,  corresponding  rates  were 
put  in  force  from  Duluth  on  September  29th,  a  week  later.  The 
increase  in  rates  to  Sioux  Falls,  which  occurred  in  February,  1891, 
was  put  in  force  over  the  Duluth  lines  on  the  9th  and  over  the 
Chicago  routes  on  the  14th  of  that  month.  The  more  recent  in- 
crease to  both  Sioux  City  and  Sioux  Falls  was  made  effective 
from  Chicago  on  July  1,  1894,  and  from  Duluth  on  July  25th, 
twenty-four  days  later. 

During  the  period  between  July  1  and  July  26, 1894,  (after  the 
advance  from  Chicago  and  before  the  advance  from  Duluth)  the 
Sioux  Falls  dealer  could  obtain  goods  from  eastern  cities  by  the 
route  through  Duluth  at  practically  the  same  rates  as  those  in 
effect  at  the  same  time  from  eastern  cities  to  Sioux  City  over 
routes  through  Chicago. 

This  is  shown  by  the  following  statement  of  rates  from  Duluth 
and  Chicago  during  this  period  of  24  days : 

(Bates  in  cents  per  100  pounds.) 

Classes  leSJ^BABODE 

Chicago  to  Sioux  City      80  66  46  32  27   82    27  22   ISJ  16 
Duluth  to  Sioux  Falls      81  66  45  ol  27   32    27   22   19    17 

During  the  lake  season  of  1894  the  same  proportional  rates  were 
in  effect  from  the  East  over  lake  and  rail  routes  to  Duluth  and  Chi- 
cago on  business  destined  to  Sioux  City  and  Sioux  Falls  and  other 
points  in  that  section.  Proportional  rates  do  not  appear  to  have 
been  revived  or  used  for  business  to  these  places  over  lake  and 
rail  routes  to  Duluth  or  Chicago,  except  in  a  tariff  issued  by  the 
Fitchburg  road,  and  applying  on  traffic  from  Boston  and  other 
points  in  that  section.  This  tariff  allowed  proportional  rates  on 
Sioux  Falls  freight,  but  not  on  Sioux  City  business.  An  amend- 
ment of  June  1, 1895,  so  changed  the  terms  of  the  original  tariff 
as  to  give  Sioux  City  the  proportional  rating  to  Duluth,  and 
excludes  Sioux  Falls  from  any  participation  therein.  The  general 
withdrawal  of  such  proportional  rates  to  Chicago  and  Duluth 
resulted  in  a  combination  of  rates  to  and  from  Duluth  on  Sioux 
Falls  traffic  which  is  so  much  higher  than  the  combination  of  rates 
3Q 
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from  the  east  to  Chicago  and  from  Chicago  to  Sionx  Falls  as  to 
preclude  any  idea  of  competition  by  the  Dnlnth  route  for  trafBc 
destined  to  Sioux  Falls.  Leaving  the  Fitchbnrg  tariff  out  of  con- 
^idel*ation,  the  present  combinations  of  lake  and  rail  rates  via 
Chicago  and  Duluth  to  Sioux  City  and  Sioux  Falls  are  as  follows : 


Via  Chicago 

ViaDuhUh 

To 

Classes 

Classes 

1234. 

6 

1     S     3     4 

S 

Sionx  City 

134  112    82    59 

50 

170  140  103    78 

61 

Siooz  Falls 

140  117     86  61i 

52 

176  145  107  754 

63 

Hates  to  Sioux  Falls  from  Chicago  and  Duluth  have  been  in- 
creased considerably  during  the  past  four  years.  Using  the  first 
class  rate  for  the  purpose  of  illustration,  it  appears  to  have  been 
76  cents  prior  to  September  22,  1890 ;  70  cents  from  tliat  date  to 
January  1,  1891 ;  75  cents  during  January  and  part  of  February, 
1891 ;  81  cents  from  February  14,  1891,  to  July  25,  1894,  and  80 
cents  since  the  date  last  mentioned.  This  shows  an  increase  of 
16  cents,  or  nearly  23  per  cent,  over  the  lowest  rate  in  force  at 
any  time  during  that  period,  and  an  advance  of  10  cents,  or  over 
13  per  cent,  above  the  rate  in  force  prior  to  September  22,  1890. 

The  Illinois  Central,  against  the  opposition  of  the  other  lines, 
appears  to  have  insisted  upon  the  change  which  took  place  in 
September,  1890,  by  which  both  Sioux  Falls  and  Sioux  City  re- 
ceived the  same  rates,  and  that  company  consented  in  February, 
1891,  to  the  increase  in  rates  to  Sioux  Falls,  by  which  the  old  re- 
lation of  rates  was  re-established,  though  upon  a  considerably 
higher  scale  of  charges  than  that  which  existed  before  the  reduc- 
tion in  September  of  the  previous  year. 

It  does  not  appear  tliat  any  marked  disturbance  in  freight  ratee 
was  occasioned  by  granting  the  Sioux  City  rate  to  Sioux  FaUs  m 
1 890,  whatever  may  have  been  the  reason  for  that  action.  Sheldon, 
la.,  493  miles  from  Chicago,  on  the  Chicago,  Milwaukee  &  St  Paul 
Ry.,  has  liad  tlie  Sioux  City  rate  for  some  years.  The  reduced  rates 
granted  to  Sioux  Falls  in  1890  necessitated  a  reduction  of  from 
two  cents  on  iii'tli  class  to  six  cents  on  lirst  class  to  places  between 
that  town  and  Sheldon ;  rates  to  the  north  and  west  of  Sioux 
Falls  were  also  scaled  down  a  little  at  that  time,  and  this  waa  fol- 
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lowed  hy  a  re^jastment  of  rates  from  Lake  Snperior  points  and 
from  St.  Panl  on  the  basis  of  the  reduction  made  from  Chicago. 

3.  The  rates  from  Chicago,  Milwaukee  and  Dalath  to  Misaonri 
River  points  have  generally  been  aniform,  with  perhapa  a  few 
exceptions,  lake  and  rail  rates  from  the  east  to  I^e  Saperior 
ports,  on  business  destined  beyond,  have  been,  up  to  the  seaaoB 
beginning  in  April,  1895,  substantially  the  same  aa  rates  to 
ports  on  Lake  Michigan  on  traffic  carried  to  interior  deetina- 
tious. 

The  accompanying  tables  show  present  tariff  ratee  od  dasaee  1 
to  5  incluBive,  to  Sioux  City  and  Sioux  Falls  from  Chicago,  Mil- 
waukee, and  DnluUi ;  and  from  New  York  to  the  same  points  via 
all  rail  and  lake  and  rail  through  Chicago,  Milwaukee,  Duluth 
and  St.  Paul : 


ToSiomCfUy 

la. 

ToSioumFaa8,8.D. 

Pbom 

1 

i 

» 

4 

S 

1^ 

1 

S 

8 

4 

6 

is 

jl 

2feu>  York: 

All   rail  to 
Chicago,  Dl.. 
Bejond  

75 

80 

165 

6.1 
180 

50 
45 

95 

35 
33 

97 

30 
37 

S7 

o.c. 
w.c. 

76 

AS 
70 

60 
40 

85 

B44 

80 
39 

0.  a 
w.a 

161 

186 

wm\ 

SO 

Mu  A  RaU: 
naukee.WU.. 

M 
80 

47 

as 

87 
45 

27 

3a 

23 
37 

o.c. 
w.c. 

54 
86 

140 

47 
70 

117 

S7 
49 

27 
34i 

28 

29 

o.  a 
w.o. 

IM 

112 

83 

SB 

50 

86 

8U 

53 

VI«8ooLlne 
to  Bt.  Paul.-. 
Beyond  

125 

60 

107 

no 

l.V 

S4 

35 

ill 

56 
27 

4( 

o.c. 
w.c. 

135 
60 

1^~ 

107 

60 

U 
30 

66 
361 

40 

aij 

0.  0. 

w.a 

Note.— O.  C,  Official  Classiacstlon.     W.  C,  Wetwrn  CliMlBcatlon. 
Articlw  in  the  lune  claaa  in  IwUi  cloMiAcatioiu  would  Uke  total  n 
.•iowiiabov«. 
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To  Sioux  aty,  la. 

To  Siou»  FaOt,  8.  D. 

Fbom 

1 

S 

8 

4 

6 

is 

1 

a 

8 

4 

* 

jl 

Lake  &  Rail 
to  Duluth ... 
Beyond 

90 

eo 

75 
8G 

58 
45 

82 

34 
37 

0.  C. 

w.c. 

90 

88 

176 

76 
70 

145 

58 
49 

107 

41 

34) 

34 

39 

^.a 

170 

110 

lOS 

73 

81 

75i 

83 

AU  Rn^: 

To  Duluth. 
Beyond  

125 

80 

107 
65 

84 
45 

56 
S3 

46 

0.  c. 
w,c. 

135 

86 

107 
70 

8* 
49 

66 
84* 

46 
2S 

^.a 

305 

173 

139 

88 

78 

an 

177 

188 

90i 

75 

Lake  dt  Sad.- 

Via  Dulutb 

to  Bt  Pfiul... 

Beyond 

104 
SO 

50 

71 
85 

48 
27 

3B 
20 

0.  c. 
w.c. 

104 
60 

89 

50 

71 
36 

48 

3«i 

89 

o.a 
ff.a 

164 

139 

lOfi 

75 

19 

184 

139 

107 

74i 

601 

Non.— O.  C,  Offldal  CUsBiflcatlon.    W.  0.,  WeMen  CUMlflcfttioB. 

ArtlclM  In  tbe  sune  cUsa  In  bolli  dasttOcstloiu  would  taka  toUl  ntai  m 
shown  aboTe. 

The  all  rail  proportional  rates  from  the  east  to  Chicago  on 
traffic  carried  beyond  were,  prior  to  April  1, 1895,  from  1  to  6 
cente  leeB  than  the  straight  rates  to  Chicago  which,  through 
diBContin nance  of  proportional  rates,  are  now  applied  on  freight 
when  carried  beyond  to  Sioux  City,  Sionx  Falls,  and  other  points 
in  that  section,  as  well  as  when  consigned  to  Chicf^ : 
AU  Rail  Rates  fTom  New  York  to  Chicago. 

Classes 1      S      3      ^     6 

Straight  rates T5     66     60     36     80 

Former  proportional  rates  on  traffic  going 

beyond 70     61     47    33    39 

Difference 5       4      8      9      1 

The  lake  and  rail  proportional  rates  from  New  York  and  othet 
eastern  points  on  traffic  destined  throagh  either  Chicago  or  0n- 
Inth  to  Sioux  City  or  Sioux  Falls  were,  as  hereinbefore  found. 
withdrawn  at  the  close  of  the  season  of  1894.  This  resnlted  ic 
raising  the  lake  and  rail  rate  on  such  traffic  to  and  through  Chi 
cago  three  cents  on  first  and  second  classes,  two  cents  on  third 
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and  fonrth  classes,  and  one  cent  on  fifth  class.  Such  increase  on 
this  traflSc  to  Sioux  Falls  through  Duluth  amounted  to  from  12 
to  39  cents.  The  following  table  shows  the  former  lake  and  rail 
proportional  rates  from  New  York  to  Chicago  and  Duluth  and 
the  straight  rates  which  now  apply  on  business  carried  through 
these  points  to  Sioux  Falls  : 

Lake  and  Rail. 

To  Chicago.  To  DvhUh. 

Classes 12    3^6  123^6 

Straight  rates 54  47  37  27  28  90  75  68  41  84 

Former  proportional  rates 

on  traffic  to  Sioux  Falls.  51  44  85  25  22  51  44  35  25  22 

DiflFerence 8    8    2    2    1  39  8128  16  18 

Under  present  rates,  traffic  of  any  class  from  New  York  and 
other  eastern  points  to  Sioux  Falls,  via  all  rail  or  lake  and  rail 
transportation,  finds  the  route  through  Chicago  far  less  expensive. 
It  is  now  much  cheaper  to  send  goods  from  the  east  to  Sioux 
Falls  by  all  rail  carriage  through  Chicago  than  by  lake  and  rail 
through  Duluth.  The  lake  and  rail  rates  from  New  York 
through  Duluth  to  Sioux  Falls  are,  except  on  class  8,  higher 
than  the  lake  and  rail  rates  through  Duluth  and  St.  Paul  to 
Sioux  City,  and  on  class  3  the  rates  are  the  same  by  both  lines 
of  transportation.  These  comparisons  are  necessarily  based  upon 
articles  taking  the  same  class  in  both  the  Official  and  Western 
Classifications. 

4.  The  following  table  shows  routes  and  distances  via  all  lines 
from  Chicago,  Milwaukee,  Duluth  and  St  Paul  to  Sioux  City 
and  Sioux  Falls,  respectively : 

Chicago  to  Sioux  City. 

lOLBS. 

Chicago,  Milwaukee  &  St.  Paul  Ry 517 

*ininois  Central  R.  R 510 

Chicago  &  Northwestern  Ry.  to  Onawa , .  480 

Sioux  City  &  Pacific  R  R.  to  Sioux  City 37 

517 


Chicago,  Bnrlington  &  Quincy  E.  E.  to  Clinton 147 

Burlington,  Cedar  Eapids  &  Northern  !R.  E.  to  Sioax 
Falls 408 

Chicago  &  Northwestern  E.  E.  to  Mankato 436 

Chicago,  St  Paul,  Minneapolis  &  Omaha  to  Sioux  Falls  155 


619 


604 
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Chicago  &  Northwestern  Ey.  to  Mankato 435 

Chicago,  St.  Paul,  Minneapolis  &  Omaha  Ey.  to  Sioux 
City  184 

Chicago,  Burlington  &  Qnincy  to  Clinton 147 

Burlington,  Cedar  Eapids  &  Northern  E.  E.  to  Lester  384 
Sioux  City  &  Northern  E.  R  to  Sioux  City 73 

Chicago,  Eock  Island  A;  Pacific  Ey .  to  W.  Liberty . .  222 

Burlington,  Cedar  Eapids  &  Northern  E.  E.  to  Lester  328 

Sioux  City  &  Northern  E.  R  to  Sionx  City 78 

623 

Chicago  to  Siov/x  FaJJU. 

Chicago,  Milwaukee  &  St.  Paul  Ey 654 

•Illinois  Central  RE 64 

Chicago,  Eock  Island  &  Pacific  Ey.  to  W.  Liberty . .  222 

Burlington,  Cedar  Eapids  &  Northern  E.  E.  to  Sioux 

Falls 852 


4 


674 


655 


690 


♦The  short  line. 

MUwaukee  to  Si(yux  City. 

♦Chicago,  Milwaukee  &  St.  Paul  Ey 686 

Chicago  &  Northwestern  Ey.  to  Mankato 878 

Chicago,  St.  Paul,  Minneapolis  &  Omaha  to  Sioux  City  184 

662 

• 

*The  short  line. 

Milwaukee  to  Sioux  FaUs. 

♦Chicago,  Milwaukee  &  St.  Paul  Ey 610 

Chicago  &  Northwestern  Ey.  to  Mankato 878 

Chicago,  St  Paul,  Minneapolis  &  Omaha  Ey.  to  Sioux 

Falls 156 

US 
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Dvluth  to  Suyux  City. 

Chicago,  St  Panl,  Minneapolis  &  Omaha  Rj 446 

♦Great  Northern  Railway  to  Ghtrretson 826 

Sioux  City  &  Northern  Raiboad  to  Sioux  City 97 

4S8 

Dvhdh  to  Sioux  FaU$. 

Chicafro,  St.  Paul,  Minneapolis  &  Omaha  Ry 417 

♦Great  Northern  Ry 846 

St.  Paul  to  Siouw  OUy. 

Great  Northern  Railway 827 

♦Chicago,  St.  Paul,  Minneapolis  &  Omaha  Ry 270 

St.  Paul  to  Sioux  FaUs. 

Great  Northern  Ry.  Line ••  249 

♦Chicago,  St.  Paul,  Minneapolis  A;  Omaha  Ry. 241 

*The  short  line. 

The  practicable  routes  from  the  eastern  seaboard  to  Sioux  City 
and  Sioux  Falls  are  via  any  of  the  numerous  lines  connecting  the 
east  with  Chicago  and  Milwaukee,  in  connection  with  the  lines 
west  of  those  points  which  are  named  in  the  foregoing  table  of 
distances;  also  via  Canadian  Pacific  Ry.,  ^^Soo  Line"  and  St. 
Paul ;  also  via  the  lake  lines,  namely :  The  Northern  Steam- 
ship Company,  the  Lake  Superior  Line,  and  the  Erie  &  Western 
Transportation  Company  to  Duluth,  in  connection  with  the  rail 
lines  west  of  that  point  hereinbefore  mentioned. 

5.  The  foregoing  table  of  routes  and  distances  shows  that  the 
short  line  distance  from  Chicago  both  to  Sioux  City  and  Sioux 
Falls  is  via  the  Illinois  Central  R.  R.,  the  distance  to  Sioux  City 
by  that  line  being  510  miles,  and  to  Sioux  Falls  547  miles.  The 
short  line  distance  from  Milwaukee  to  both  points  is  via  the  Chi- 
cago, Milwaukee  &  St.  Paul  Ry.,  the  distance  to  Sioux  City 
being  536  miles  and  to  Sioux  Falls  510  miles.  The  short  line 
distance  from  Duluth  to  Sioux  Falls  is  via  the  Great  Northern 
Ry.,  and  from  Duluth  to  Sioux  City  via  the  Great  Northern  and 
Sioux  City  &  Northern,  the  distance  to  Sioux  City  being  423 
miles  and  to  Sioux  Falls  345  miles.  The  distance  from  Chicago 
to  Sioux  Falls  via  the  Illinois  Central  R.  R.,  is  practically  108 
per  cent  of  the  distance  from  Chicago  to  Sioux  City  by  that  line,' 
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and  the  rates  ma  all  lines  from  Chicago  to  Sionx  Falls  were  prior 
to  Sept.  22,  1890,  and  since  February  14,  1891,  have  been,  sab- 
stantially  108  per  cent  of  the  rates  from  Chicago  to  Sioux  City, 
the  difference  in  rates  to  these  points  corresponding  with  the 
difference  in  distance  by  the  shortest  line.  The  rates  from  Mil- 
waukee and  Duluth  to  Sioux  Falls  via  all  lines  were  and  are 
also  108  per  cent  of  the  rates  from  Milwaukee  and  Duluth  to 
Sioux  City,  being  the  same  as  the  rates  from  Chicago  to  those 
places. 

Although  the  short  line  distance  from  Chicago  is  less  to  Sioux 
City  than  to  Sioux  Falls,  as  above  indicated,  the  short  line  (Great 
Northern)  distance  from  Duluth  is  about  78  miles  less  to  SHatix 
FaUa  than  to  Sioux  City,  The  Great  Korthem  is  operated 
through  a  sparsely  settled  section  of  the  country.  As  to  Sioux 
Falls  traffic  by  that  line,  it  appears  that  during  1892 — this  road's 
best  year  prior  to  the  hearing — ^the  average  daily  traffic  to  Sioux 
Falls  was  less  than  two  carloads,  and  the  shipments  out  less  than 
one  third  of  a  carload. 

6.  It  further  appears  that  local  rates  from  Sioux  Falls  and 
Sioux  City,  except  as  otherwise  fixed  by  the  Iowa  Commission, 
are  the  same  in  proportion  to  distance  from  both  these  towns, 
though  the  exact  basis  of  such  rates  out  of  Sioux  Falls  and  Sioux 
City,  and  other  distributing  points  in  that  section,  is  not  disclosed 
by  the  evidence  nor  does  it  appear  upon  examination  of  the  tariffs 
on  file  with  the  Commission. 

It  seems,  however,  to  be  conceded  by  complainant  that  loeal 
rates  out  of  Sioux  Falls  and  Sioux  City,  except  to  points  in  the 
southeastern  part  of  South  Dakota,  are  not  improperly  adjusted, 
the  main  grievance  and  cause  of  complaint  being  tiie  fact  that 
rates  to  Sioux  Falls,  both  from  Duluth  and  from  Chicago,  are  8 
per  cent  higher  than  rates  from  those  places  to  Sioux  City. 

7.  As  the  rates  out  of  Sioux  City  and  out  of  Sioux  Falls  are  on 
the  same  scale  per  mile,  and  as  rates  in  from  Chicago,  Milwaukee 
and  Duluth  are  8  per  cent  higher  to  Sioux  Falls  than  to  Sioux 
City,  it  is  contended  by  complainant  that  Sioux  Falls  cannot  com- 
pete with  Sioux  City  in  the  territory  adjacent  to  both  towns^ 
except  at  points  where,  by  a  combination  of  rates  in  and  rates 
out,  the  shorter  distance  from  Sioux  Falls  makes  the  aggregate 
charge  sufficiently  low  to  overcome  the  lower  cost  of  transport^' 
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tion  to  Sionx  City.  The  defendants,  on  the  other  hand,  claim 
that,  in  the  section  of  country  properly  tributary  to  Sioux  Falls, 
the  merchants  of  that  place  have  all,  and  more  than  all,  the  ad- 
vantages to  which  they  are  entitled,  because  of  the  same  mileage 
rates  as  Sioux  City  on  outgoing  freight  and  the  greater  proximity 
of  Sioux  Falls  to  the  competitive  territory.  So  far  as  this  com- 
petitive territory  lies  north  and  we«t  of  Sioux  City,  and  a  large 
part  of  it  appears  to  be  so  situated,  Sioux  Falls  enjoys  the  ad- 
vantage of  more  favorable  location. 

Some  indication  of  the  extent  to  which  Sionx  Falls  is  able, 
under  present  rates,  to  compete  with  distributing  points  further 
north,  such  as  Aberdeen,  for  instance,  is  shown  by  the  testimony 
of  complainant's  witness,  a  member  of  a  grocery  firm  doing  busi- 
ness both  at  Sioux  Falls  and  Aberdeen.  With  these  two  houses, 
he  said,  ''we  cover  practically  the  whole  state.  From  the  Sioux 
Falls  house  we  cover  the  entire  south  half  of  the  state,  to  the 
southwest  comer  of  Minnesota  and  a  little  in  Iowa." 

The  principal  competition  which  Sioux  Falls  meets,  in  the  dis- 
tribution of  products  through  the  territory  above  mentioned, 
comes  from  merchants  at  Sioux  City.  Under  existing  rates  in 
and  out,  Sioux  Falls  can  meet  that  competition  on  practically  an 
even  basis  at  all  points  in  South  Dakota  on  and  south  of  the 
Iowa  and  Dakota  division  of  the  C.  M.  A  St.  P.  Ry.,  except  at 
points  in  the  southeastern  corner  of  that  State.  North  of  that 
division,  Sioux  Falls,  by  reason  of  nearer  distance,  appears  to 
have  an  advantage  in  rates  over  Sioux  City  and  other  distributing 
points  until  the  east  and  west  line  of  the  Chicago  &  Northwest- 
ern road,  running  through  Sioux  Valley,  Huron,  and  Pierre,  is 
reached.  Above  that  line  Sioux  Falls  encounters  the  trade  of 
Aberdeen,  Watertown,  Minneapolis,  and  St.  Paul. 

The  line  of  the  C.  M.  &  St.  P.  Ry.,  between  Sioux  City  and 
Sioux  Falls,  passes  in  and  out  of  the  State  of  Iowa  three  or  four 
times,  so  that  rates  from  Sioux  City  to  Beloit,  Iowa,  and  to  inter- 
mediate points  are  fixed  according  to  the  tariff  prescribed  by  the 
Iowa  State  Commission. 

The  distance  between  Sioux  City  and  Sioux  Falls  by  this  line 
is  91  miles.  Hawarden,  located  46  miles  from  Sioux  City,  is 
about  half  way  between  the  two  places.  Beloit  is  68  miles  from 
Sioux  City  and  33  miles  from  Sioux  Falls.  Canton  is  71  miles 
from  Sioux  City  and  20  miles  from  Sioux  Falls. 
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The  rate  on  first  class  goods  from  Sioux  City  to  Hawarden  is 
21  cents,  while  from  Sioux  Falls  to  Hawarden  the  rate  is  29 
cents.  The  same  rates  apply  to  Calliope,  which  is  about  a  mile 
nortli  of  Hawarden.  The  Sioux  City  rate  to  Beloit  is  only  28 
cents  for  68  miles,  while  the  Sioux  Falls  rate  to  Beloit  is  22  cents 
for  33  miles.  The  Sioux  City  rate  to  Canton  is  33  cents  for  71 
miles,  and  the  Sioux  Falls  rate  is  20  cents  for  20  miles. 

Under  this  adjustment  first-class  articles  purchased  at  Chicago 
and  distributed  to  these  points  through  Sioux  City  and  Sioux 
Falls  respectively  would  take  the  following  rates  for  the  whole 
distance  from  Chicago : 

Hawarden  and  Calliope  through  Sioux  City,  $1.01 ;  through 
Sioux  Falls,  $1,115;  Beloit  through  either  Sioux  City  or  Sioux 
Falls,  $1.08;  Canton  through  Sioux  City,  $1. 13;  Canton  through 
Sioux  Falls,  $1.06. 

Taking  the  Sioux  City  and  Sioux  Falls  division  of  the  Chicago, 
Milwaukee  &  St  Paul  road  as  a  basis,  Sioux  Falls  is  unable  to 
compete  on  even  terms  with  Sioux  City  in  the  extreme  south- 
eastern  portion  of  South  Dakota  below  a  line  drawn  easterly  and 
westerly  through  Beloit,  which,  as  above  stated,  is  33  miles  from 
Sioux  Falls  and  68  miles  from  Sioux  City.  As  to  points  upon 
the  Sioux  City  and  Dakota  division  of  the  Chicago,  MUwaukee  & 
St.  Paul  road,  Sioux  City  has  the  advantage  of  nearer  distance 
and  less  rates  until  Scotland  junction  is  reached.  The  distance 
from  Sioux  Falls  and  Sioux  City  to  Scotland  is  about  the  same, 
and  distributing  rates  to  points  west  of  Scotland  on  this  division 
are  nearly  the  same  from  both  places ;  but  the  higher  rates  into 
Sioux  Falls  make  it  impossible  for  that  place  to  compete  on  even 
terms  with  Sioux  City  for  the  trade  of  those  points. 

8.  On  January  9,  1894,  the  Joint  Tariff  under  which  the  Rock 
Island,  Cedar  Eapids,  and  Sioux  City  &  Northern  roads  carried 
traffic  between  Chicago  and  Sioux  City  was  withdrawn.  The 
Rock  Island  does,  however,  transport  tratfic  to  Sioux  City  in  con- 
nection with  otiier  roads.  The  intervening  defendant,  the  Chi- 
cago, Milwaukee  &  St.  PanI,  reaches  Sioux  City  and  Sioux  Falls 
over  its  own  Imes  from  Chicago  and  other  points. 

CONCLUSIONS. 

The  defendants  suggest  in  their  answers  and  distinctly  raise  in 
tlieir  brief  an  important  question  of  law  founded  on  the  deeisioiui 
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of  the  Ei^lith  Circuit  Court  of  Appeals  in  the  cases  of  Chicago  dk 
-V.  W,  B,  Co.  V.  Osbomey  4  Inters.  Com.  Rep.  257,  52  Fed. 
Rep.  912,  and  Tozer  v.  United  States,  4  Inters.  Com.  Rep.  245, 
52  Fed.  Rep.  917.  It  is  contended  on  behalf  of  the  orig- 
inal defendants  in  the  case  relating  to  rates  from  Chicago,  that 
wliile  the  Rock  Island,  Cedar  Rapids,  and  Sioux  City  &  Nortli- 
ern  roads  make  rates  to  Sioux  City,  only  two  of  them — the  Rock 
Island  and  the  Cedar  Rapids — make  rates  to  Sioux  Falls ;  that 
two  separate  and  independent  lines  are  thereby  formed,  viz.,  one 
from  Cliicago  to  Sioux  City,  the  other  from  Chicago  to  Siou:. 
Falls ;  and  that  rates  over  these  independent  lines  cannot  be  com- 
pared in  a  case  where  the  lawfulness  of  either  rate  is  questioned. 
A  similar  situation  exists  in  the  carriage  from  Duluth.  The 
Great  Northern  carries  over  the  whole  distance  from  Duluth  to 
Sioux  Falls,  while  traflSc  from  Duluth  to  Sioux  City  is  carried  by 
that  road  in  connection  with  the  Sioux  City  A  Northern. 

The  cases  above  mentioned  apparently  hold  that  the  rate  of  an 
individual  road  cannot  properly  be  compared  with  a  rate  jointly 
made  by  that  road  and  another  connecting  carrier.  The  facts  in 
tliose  cases,  however,  as  they  are  disclosed  in  the  reported  opin- 
ions, did  not  require  the  affirmance  of  this  proposition  in  order 
to  sustain  the  conclusions  therein  reached,  since  in  each  of  them 
a  local  or  individual  rate  of  one  road  was,  so  it  is  stated,  sotcg/U 
to  be  compared  with  the  division  received  by  that  road  out  of  a 
joint  or  through  charge.  The  court  held  that  this  comparison 
was  improper,  and  in  doing  so  followed  the  rule  laid  down  by 
the  United  States  Supreme  Court  in  the  case  of  Union  Pac.R. 
Co.  V.  United  States,  117  U.  S.  355,  29  L.  ed.  920.  But  the  court 
of  appeals  went  further  am,d  held  that  individual  and  a^grega4£ 
jaint  rates  apply  over  separate  lines  amd  cannot  be  compared.  It 
is  quite  probable  that  the  attention  of  the  court  was  not  called  to 
the  difference  between  using,  as  the  basis  of  comparison,  a  divis- 
ion or  share  of  a  joint  rate — which  may  be  erroneous — and  using 
for  such  basis  a  total  or  aggregate  joint  charge,  which  seems 
clearly  legitimate  if  not  indispensable  to  the  proper  adjustment 
of  relative  rates  between  different  localities.  We  are  disposed  to 
regard  this  apparently  inadvertent  expansion  of  an  adjudged  prin- 
ciple into  an  untenable  theory  as  dictum  only,  and  feel  convinced 
that  the  court  itself  will  recognize  the  distinction  at  the  first  suit- 
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able  opportunity.     The  "  separate  line  "  doctrine  upon  which  the 
defendants  rely  has,  moreover,  recently  been  the  subject  of  con- 
sideration by  an  appellate  court  of  equal  authority,  the  Circuit 
Court  of  Appeals  for  the  Fifth  Judicial  Circuit,  where  the  deci- 
sion of  the  court  below,  which  had  this  separate  line  theory  for 
one  of  its  main  foundations,  was  reversed  and  the  case  remanded 
with  instructions  to  grant  the  relief  which  the  trial  court  had  de- 
nied.   IrUerstate  Commerce  Com,  v.  Cincinnatij  N.  O.  cfe  T.  P. 
B.  Co.  4  Inters.  Cora.  Rep.  582.     In  the  Act  of  June  15, 1866, 
Congress  used  the  word  ^'  line  "  in  the  sense  of  a  physical  strao- 
ture;  and  the  word  is  also  defined  to  mean  a  ^^ physical  line"  in 
the  debates  in  Congress  when  the  fourth  section  of  the  Interstate 
Commerce  Act  was  under  discussion.     Under  the  fourth  section 
of  that  law,  two  or  more  connected  roads  may  charge  rates  which 
aggregate  less  than  the  sum  of  the  local  rates  of  the  constituent 
roads,  but  not  less  than  either  of  such  locals ;  and  this  accords 
with  the  principle  on  which  an  individual  road  makes  rates  to  its 
different  stations — rates  for  a  given  distance,  while  not  less  sb  a 
whole  than  any  intermediate  rate,  not  being  ordinarily  the  sum 
of  rates  in  force  between  intermediate  stations.     Martm  ▼•  Chir 
ago,  B.  i&  Q.  B.  Co.  2  Inters.  Com.  Rep.  32,  2  I.  C.  C.  Rep.  25. 
The  word  ^^line"  in  the  fourth  section  of  the  statute  was  early 
constnied  by  the  Commission  to  mean,  ^'  a  physical  line,  not  a 
mere  business  arrangement."    Boston  <&  A.  B.  Co.  v.  Baton  dk 
L.  B.  Co.  1  Inters.  Com.  Rep.  571,  1 1.  C.  C.  Rep.  158. 

The  decisions  in  Chicago  dk  N.  W.  B.  Co.  v.  Oahome^  4 
Inters.  Com.  Rep.  257,  52  Fed.  Rep.  912,  and  Toser  v.  United 
States,  4  Inters.  Com.  Rep.  245,  52  Fed.  Rep.  917,  were 
fully  discussed  by  the  Commission  in  its  Sixth  and  Seventh  Annual 
Reports  to  Congress.  The  Osborne  case  was  a  long  and  short  haul 
proceeding,  and  the  decision  in  the  Tozer  case,  which  related  to 
an  alleged  undue  preference,  adopted  the  line  theory  announced 
in  the  Osborne  case.  But  the  language  of  the  third  sectioD  k  not 
limited,  as  it  is  in  the  fourth  section,  to  transportation  ^over  tiie 
same  line,"  and,  therefore,  the  doctrine  which  denies  comparisoii 
of  individual  with  total  or  aggregate  joint  rates  oyer  the  same 
line,  or  over  different  lines  in  the  same  territory,  is  not  necessarily 
controlling  in  a  case  under  the  third  section.  By  that  section  the 
carrier  subject  to  the  Act  is  not  merely  enjoined  from  givizig  may 
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undue  or  unreasonable  preference  or  advantage ;  the  section  also 
contains  a  separate  prohibition  against  subjecting  any  person  or 
locality,  or  any  description  of  traffic,  to  any  undue  or  unreason- 
able prejudice  or  disadvantage  in  amy  respect  wJuUeoever }  while 
the  first  section  of  the  Act  requires  all  rates  to  be  just  and  rea- 
sonable. In  determining  whether  any  rate  or  set  of  rates  is  unjast 
or  unreasonable,  and  whether  any  person,  locality,  or  kind  of  traffic 
18  thereby  subjected  to  undue  or  unreasonable  prejudice  or  disad- 
vantage, it  seems  entirely  appropriate  to  take  into  consideration 
all  the  facts  and  circumstances  which  bear  upon  the  relation  of 
rates  to  different  communities.  When  Congress  enacted  that  one 
locality  should  not  have  undue  preference  in  rates  or  facilities 
over  another  locality,  or  be  subjected  to  any  unreasonable  preju- 
dice or  disadvantage,  it  opened  the  door  for  and  made  material 
any  evidence  which  tends  to  throw  light  upon  the  question  of 
undue  preference  or  prejudice.  These  terms  imply  comparison 
of  relative  locations,  of  natural  and  acquired  advantages,  of  the 
reasonableness  of  charges  j>^  ae  and  in  their  relation  to  other  rates 
on  the  various  lines  which  serve  the  competing  localities.  Ean 
Claire  Bowrd  of  Trade  v.  Chicago^  M.  dk  St.  P.  R.  Co.  4 
Inters.  Com.  Rep.  65,  5  I.  C.  C.  Eep.  264 ;  Raymond  v.  CMcor 
go,  M.  ds  St.  P.  R.  Co.  1  Inters.  Com.  Rep.  627, 1 1.  C.  C.  Rep. 
230 ;  Boards  of  Trade  Union  v.  Chicago,  M.  dh  St.  P.  R.  Co. 
1  Inters.  Com.  Rep.  608,  1 1.  C.  C.  Rep.  215.  To  compare  one  rate 
with  the  jproportion  of  another  rate  is  quite  a  different  thing  from 
comparing  one  rate  with  the  whole  of  another  rate,  and  it  does  not 
follow  that  the  latter  comparison  is  to  be  excluded  because  the 
former  is  inadmissible.  The  fourth  section  provides  for  compari- 
son of  aggregate  rates  over  the  same  line ;  and  in  the  view  of  Con- 
gress, as  we  believe,  the  physical  connection  of  two  or  more  roads, 
which  unite  in  carrying  traffic  under  joint  tariffs,  constitutes  an  ex- 
tended "line,"  of  which  each  road  forms  a  part.  In  such  case  there 
is  a  prohibition  against  through  rates  over  the  entire  line  which  are 
less  as  a  whole  than  the  rates  in  force  over  either  of  the  constit- 
uent parts  of  that  line.  However  this  may  be  for  the  purposes  of 
the  fourth  section,  we  hold  that  it  is  immaterial,  under  the  first 
section  or  tlie  third  section  of  the  Act,  whether  the  carriers  com- 
plained of  operate  the  same  or  different  lines.  In  our  judgment, 
therefore,  the  separate  and  independent  line  theory  is  untenable. 
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SO  far  at  least  as  it  denies  the  propriety  of  comparing  the  total 
charges  applied  to  localities  situated  and  served  as  are  the  towns 
now  in  question,  and  the  contention  of  the  defendants  upon  this 
point  cannot  be  sustained. 

Nor  is  there  any  force  in  the  objection  that  the  lines  east  of 
Chicago  and  Duluth  were  not  made  parties  to  these  proceedings. 
Through  traffic  from  the  Atlantic  seaboard  to  Sioux  City  and 
Sioux  Falls  is  subjected  to  the  same  charges  for  the  haul  from 
Chicago  or  Duluth  as  traffic  shipped  locally  from  those  places  to 
either  destination.  The  reasonableness  of  the  rates  from  eastern 
points  to  Chicago  and  Duluth  respectively  is  not  assailed  by  the 
complainant,  nor  do  those  rates  in  any  controlling  degree  affect 
the  present  controversy.  The  unlawfulness  alleged  in  these  cases 
relates  wholly  to  the  charges  from  Chicago  and  Duluth,  whether 
the  traffii;  originates  at  those  points  or  reaches  them  over  the 
various  routes  from  the  east.  It  was  unnecessary,  therefore,  to 
itichide  the  eastern  lines  as  parties  defendant. 

For  reasons  satisfactory  to  themselves,  the  original  defendants 
in  the  Chicago  case,  the  Kock  Island,  the  Cedar  Rapids,  and  the 
Sioux  City  &  Nortliern,  have,  since  the  hearing,  withdrawn  their 
joint  tariff  from  Chicago  to  Sioux  City.  The  two  roads  first 
named,  however,  continue  to  carry  traffic  to  Sioux  Fails,  the  com- 
plaining locality,  and  the  intervening  defendant,  the  Ohicago, 
Milwaukee  &  St.  Paul  By.  Co.,  reaches  and  serves  both  places 
over  its  own  rails.  The  withdrawal  by  the  original  defendants  in 
the  Chicago  case  of  their  joint  tariff  to  Sioux  City  does  not,  there- 
fore, materially  affect  the  determination  of  these  proceedings. 

The  fact  that  Sioux  Falls  is  able,  under  existing  rates  to  and 
from  that  place,  to  compete  ^-ith  Sioux  City  on  practically  even 
charges  for  the  aggregate  in  and  out  transportation,  except  for 
the  trade  of  towns  in  the  extreme  southern  and  southeastern  por- 
tion of  Sontli  Dakota  and  neighboring  districts  in  Iowa,  cannot 
be  regarded  as  an  excuse  for  any  injustice  in  the  rates  to  Sionx 
Falls.  The  law  requires  such  equitable  relations  in  rates  as  accord 
with  the  situation  of  shippers  and  communities,  not  merely  such 
ji8  will  enable  them  to  do  business  or  put  them  on  even  terms 
with  rivals  more  remote  from  the  competitive  territory.  A  con- 
trary construction  would  interpret  the  statute  as  an  agency  for 
the  regulation  of  trade,  instead  of  a  law  for  the  regulation  of  rail- 
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road  charges  according  to  the  ascertained  rights  of  persons  and 
places.  It  is  conceded  by  complainant  that  local  rates  ont  of 
Sionx  Falls  and  Sioux  City  are  fairly  adjusted  with  reference  to 
distance,  but  the  equitable  relation  of  those  rates  is  no  answer 
to  the  charge  of  unjust  discrimination  in  rates  from  eastern  points 
to  these  towns  respectively.  Sioux  Falls  is  entitled  to  receive 
traflSc,  as  rrell  as  to  distribute  it,  at  rates  which  are  relatively  rea- 
sonable as  compared  with  those  enjoyed  by  Sioux  City. 

Although  these  cases  are  brought  in  the  name  of  a  single  indi- 
vidual, their  scope  is  not  confined  to  the  effect  of  existing  rates 
upon  the  interests  of  the  nominal  complainant.  The  complaints 
under  investigation  challenge  the  lawfulness  of  the  entire  sched- 
ule of  freight  rates  to  Sioux  Falls  as  compared  with  those  in  force 
to  Sioux  City,  a  town  competing  with  Sioux  Falls  for  the  jobbing 
trade  of  a  considerable  territory,  and  the  importance  of  the 
inquiry  is  measured  by  the  effect  upon  these  rival  communities, 
and  the  surrounding  area  of  country,  of  an  unjust  relation  in  the 
rates  applied  to  them  respectively.  Such  an  inquiry,  as  distin- 
guished from  one  involving  only  individual  grievanoea,  is  pecu- 
liarly public  in  its  nature.  It  embraces  in  a  comprehensive  pro- 
ceeding the  various  business  and  industrial  interests  centered  in 
cities  and  towns,  as  those  interests  are  affected  by  the  charges  of 
public  carriers  whose  facilities  are  employed  in  the  interchange 
of  commerce.  Carriers  exercising  this  public  function  are  required 
to  subordinate  their  private  interests  and  business  relations  with 
each  other  to  the  superior  obligation  of  fairness  and  impartiality 
in  their  treatment  of  rival  communities.  They  are  entitled  to 
reasonable  compensation  for  their  services,  but  they  should  not  be 
allowed  to  stimulate  or  retard  the  enterprise  and  natural  growth 
of  localities  by  relative  rates  which  effect  the  undue  preference  or 
prejudice  forbidden  by  the  statute.  That  the  task  imposed  by 
these  limitations  is  difficult,  and  must  often  be  imperfectly  per- 
formed, results  from  the  complex  situations  which  arise  and  the 
varying  conditions  which  enter  into  the  problem.  Hence,  a  given 
relation  in  rates  between  competing  towns,  fairly  equitable  at  the 
time  of  its  adoption,  may  become,  through  the  development  of 
husiness  and  changes  in  other  conditions,  severely  prejudicial  to 
t!ie  town  taking  the  higher  schedule.  This  is  especially  liable  to 
occur  when  additional  lines  of  communication  are  opened  up  to 
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the  latter  locality,  and  all  the  roads  reaching  that  point  agree,  for 
parpoees  of  their  own,  or  for  reasons  grounded  in  mistaken  policy, 
to  continue  a  relation  of  rates  between  it  and  its  rivals  which  seems 
unfair  and  disproportionate  in  view  of  its  improved  situation. 
When  the  rates  applied  to  a  complaining  town  are  asserted  to  be 
relatively  unjust,  because  more  favorable  charges  are  allowed  to  a 
competing  locality,  it  is  the  duty  of  the  Commission  to  investigate 
the  facts  and  circumstances  affecting  the  transportation,  and  to 
order  such  readjustment  as  appears  to  be  required  by  due  confiid- 
eration  of  all  the  interests  involved. 

This  brings  us  to  the  real  question  in  these  cases :  Are  rates 
from  Chicago  and  Duluth  to  Sioux  Falls  unreasonable  or  unjust 
as  related  to  rates  from  the  same  points  to  Sioux  City,  a  compet- 
ing locality,  and  do  they  subject  Sioux  Falls  to  any  undue  preju- 
dice or  disadvantage  ?  If,  with  reference  to  west-bound  traffic^  to 
which  these  complaints  are  wholly  confined,  Sioux  Falls  is  as  ad- 
vai.tageously  located  in  all  respects  as  Sioux  City,  it  is  entitled 
prima  facie  at  least  to  Sioux  City  rates ;  if  otherwise,  ihen  the 
relation  of  rates  applied  to  these  two  points  should  accord  with 
their  relative  situation. 

Eau  Claire  Boa/rd  of  Trade  v.  Chicago^  M.  dk  St.  P.  JS.  Co. 
4  Inters.  Com.  Rep.  65,  5  I.  C.  C.  Rep.  264 ;  Chamber  of  Comr 
merce  of  Minneapolis  v.  Orea4i  Northern  It,  Co.  4  Inters.  Com. 
Rep.  230,  5  1.  0.  0.  Rep.  571 ;  Jojnes  v.  Canadian  Poo.  R. 
Co.  4  Inters.  Com.  Rep.  274,  5  I.  C.  C.  Rep.  612. 

First,  as  to  rates  from  Chicago.  The  present  adjustment  of 
tliese  rates  is  based  upon  the  short  line  distance  to  Sioux  City  and 
Sioux  Falls  respectively,  an<l  upon  that  fact  much  reliance  is 
placed  by  the  defendants.  They  also  point  out  that  the  most 
direct  routes  from  the  eastern  seaboard  to  these  destinations  are 
those  through  Chicago,  and  assert  that  competitive  rates  by  the 
more  indirect  routes  through  Duluth  and  Milwaukee  must  neces- 
sarily be  the  same  as  those  established  by  the  lines  through 
Chi(»ago.  The  substance  of  their  contention,  therefore,  is  that 
rates  to  Sioux  City  and  Sioux  Falls — by  whatever  route  the  trans- 
portation is  effected — are  justly  based  on  the  short  line  distance 
from  Chicago.  Undoubtedly  distance  by  the  shorter  line  is  an 
important  circumstance  to  be  considered  in  determining  the  pro- 
priety of  rates  by  longer  competing  routes,  {Lincoln  Board  qf 
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Trade  v.  Missouri  Pac.  R.  Co.  2  Inters.  Com.  Rep.  98, 
2  I.  C.  C.  Rep.  155),  but  it  should  not,  through  agreement 
of  interested  carriers  to  charge  short  line  rates,  operate  to 
deprive  a  complaining  town  of  advantages  resulting  from  greater 
proximity  to  distributing  centres,  where  the  action  of  com- 
petitive forces,  including  those  of  water  routes,  induces  a  low 
range  of  rates.  It  is  also  to  be  observed  that  the  short  line 
argument,  however  pursuasive  as  a  general  proposition,  is  an  in- 
adequate defense  of  the  present  disparity  in  rates  between  Sioux 
City  and  Sioux  Falls.  It  is  unusual  to  find  freight  charges  applied 
in  exact  proportion  to  distance,  especially  where  all  the  places 
compared  are  at  considerable  distance  from  common  points  of 
origin.  Ordinarily  the  rate  per  ton  per  mile  diminishes  with  in- 
creasing length  of  haul,  and  it  does  not  follow  that  Sioux  Falls 
rates  should  be  108  per  cent  of  Sioux  City  rates  because  the  short 
line  distance  from  Chicago  to  Sioux  Falls  is  108  per  cent  of  the 
short  line  distance  to  Sioux  City.  Measured  by  distance  alone, 
and  bearing  in  mind  that  the  difference  in  this  respect  is  less  than 
eight  per  cent  of  the  shorter  distance,  it  would  seem  that  Sioux 
Falls  is  entitled  to  rates  not  much  in  excess  of  those  accorded  to 
Sioux  City.  Moreover,  Sioux  Falls  is  by  no  means  an  isolated 
town,  limited  in  its  means  of  communication  with  the  larger 
places  from  which  or  through  which  its  supplies  are  obtained.  It 
appears  to  be  served  by  at  least  five  different  lines  from  Chicago, 
two  from  Duluth,  two  from  Milwaukee  and  two  from  St.  Paul. 
In  the  matter  of  railway  facilities  it  is  scarcely  inferior  to  Sioux 
City.  As  to  short  line  distances  from  the  various  gateways  men- 
tioned, it  is  at  a  disadvantage  as  compared  with  Sioux  City  of  only 
37  miles  from  Chicago,  while  it  is  nearer  to  Milwaukee  by  26 
miles,  and  nearer  to  Duluth  by  78  miles. 

The  Duluth  route  is  an  active  competitor  for  eastern  business 
and  a  potent  factor  in  the  adjustment  of  rates  from  the  east  to 
pohits  in  the  northwestern  states.  Chicago,  Milwaukee,  and 
Duluth  are  common  basing  points,  and  the  various  roads  leading 
westerly  from  these  places  apply  the  same  rates  to  many  competi- 
tive stations,  among  which  are  Sioux  City  and  Sioux  Falls. 
Without  implying  any  general  criticism  of  legal  agreements  by 
which  competing  carriers  to  and  in  northwestern  territory  under- 
take to  maintain  existing  rates,  we  hold  tfiat  such  agreementB, 
31 
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though  desired  to  secure  the  lawful,  orderly,  and  profitable  op 
eration  of  the  roads,  cannot  be  permitted  to  fasten  upon  neighbor- 
ing localities  a  relation  of  rates  which  is  unnatural  or  unjust. 
Carriers  from  Chicago  and  Duluth  make  west-bound  rates  inde- 
pendently of  carriers  east  of  those  points,  and  the  principle  of 
shorter  distance  which  the  defendants  invoke  in  dieir  favor  as  to 
traffic  from  Chicago  applies  with  equal  force  against  them  as  to 
traffic  from  Duluth.  The  superior  situation  of  Sioux  Falls  over 
that  of  Sioux  City  with  reference  to  lines  from  or  through  Duluth, 
and  from  Milwaukee  as  well,  undoubtedly  entitles  Sioux  Falls  to 
something  more  favorable  than  a  relation  of  rates  proportioned  to 
short  line  mileage  from  Chicago.  Indeed,  confining  the  issue 
to  location  alone,  and  taking  into  account  only  the  relations  of  the 
carriers  to  these  two  towns,  we  should  have  little  hesitation  in 
prescribing  for  Sioux  Falls  substantially  the  same  rates  from  Chi- 
cago as  are  granted  to  Sioux  City.  But  this  view  of  the  case 
appears  to  us  inadequate.  We  believe  that  a  just  solution  of  the 
difficulty  involves  a  broader  inquiry  and  that  other  considerations 
should  incline  us  to  a  somewhat  different  conclusion. 

For  a  number  of  years  the  various  carriers  interested  have 
granted  to  Sioux  City  what  are  known  as  '^Missouri  Biver"  rates, 
that  is,  the  same  rates  on  west-bound  traffic  as  were  in  force  from 
time  to  time  to  other  points  southerly  thereof  on  or  near  that 
river,  such  as  Omaha,  Council  BlufEs,  Leavenworth,  Atchison,  St 
Joseph,  and  Kansas  City.  Whatever  infiuences  may  have  brought 
about  this  arrangement,  it  resulted  in  somewhat  lower  rates  than 
Sioux  City  had  previously  enjoyed.  While  some  reductions  to 
Sioux  Falls,  and  other  places  in  contiguous  territory,  appear  to 
have  been  made  at  about  the  same  time — ^induced  presumably  by 
the  allowance  of  Missouri  River  rates  to  Sioux  City — the  circum- 
stance that  the  latter  town  was  placed  on  an  equality  with  Omalia, 
and  other  cities  above  mentioned,  gave  a  decided  impetus  to  its 
prosperity  and  added  materially  to  its  advantages  as  a  distribut- 
ing center.  In  other  words,  the  disparity  complained  of  had  its 
orijLcin  in  a  rather  arbitrary,  though  doubtless  convenient,  adjuB^ 
ment  by  which  Sioux  City  became  a  "Missouri  River  point"  and 
thereby  secured  rates  to  which  it  may  not  have  been  fully  enti- 
tled. This  fact  would  suggest  that  the  inequality  asserted  in 
these  proceedings  might  be  removed  by  some  advance  in  rates  to 
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Sioux  City,  if  the  interests  of  that  locality  were  alone  concerned. 
Bat  the  reduced  rates  accorded  to  that  town  and  denied  to  Sionx 
Falls  have  been  in  effect  for  several  years,  the  charges  to  many 
other  points  have  been  fixed  with  reference  to  the  charges  to 
Sionx  City,  and  the  industries  of  numerous  towns  in  a  large  sec- 
tion of  country  adjusted  to  a  permanent  scheme  of  rate  making 
which  includes  Sioux  City  among  the  ^^  Missouri  Biver  points." 
Where  carriers  have  maintained  for  a  considerable  period  a  rela- 
tion of  rates  affecting  an  extensive  territory,  though  somewhat 
more  favorable  to  one  community  therein  than  appears  to  be  jus- 
tified, and  commercial  conditions  there  and  elsewhere  have  be* 
come  measurably  dependent  upon  the  continuance  of  that  relation, 
it  would  ordinarily  be  inexpedient  to  increase  rates  at  that  point 
as  the  means  of  correcting  relative  injustice  to  another  locality. 
In  such  case  the  only  practicable  remedy  is  to  reduce  the  rates  to 
the  injured  town. 

While  we  are  satisfied  that  the  rate  from  Chicago  to  Sioux  Falls 
is  somewhat  too  high,  in  comparison  with  the  rate  to  Sioux  City, 
we  are  not  convinced  that  the  former  is  entitled  to  quite  the  same 
rate  as  the  latter.  If  the  concession  of  Missouri  Biver  rates  to 
Sioux  City  was  not  wholly  justified  by  its  location  and  importance 
at  the  time  that  arrangement  was  made,  it  would  seem  like  a 
repetition  of  the  error  to  order  a  redaction  to  Sioux  Falls  which 
otherwise  would  not  be  clearly  warranted.  Some  difference  in 
rates  between  these  towns,  for  the  present  at  least,  appears  to  be 
sanctioned  by  a  careful  survey  of  the  whole  rate  situation,  and  by 
the  importance  of  avoiding  so  considerable  a  disturbance  as  would 
be  liable  to  result  from  the  application  of  Sioux  City  rates  to 
Sioux  Falls.  In  this  view  we  are  influenced  by  the  consideration 
already  referred  to,  that  the  relative  rates  complained  of  in  this 
proceeding  resulted  from  the  questionable  practice  by  which  the 
same  rates  are  established  to  all  so-called  Missouri  Biver  points. 
Many  of  the  reasons  which  induced  the  carriers  to  use  the  Mis- 
souri River  as  a  basing  line,  and  to  make  common  rates  to  so  many 
widely  separated  places,  have  largely  disappeared  with  the  exten- 
sion of  railway  systems  far  beyond  the  west  bank  of  that  river. 
On  the  other  hand,  the  opening  up  of  additional  routes  from  the 
east  has  increased  the  competition  and  complicated  the  difllcnlty 
\%  ith  new  conditions.     Meantime  towns  not  originally  included 
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have  been  added  to  the  list  of  Missouri  River  points.  While 
comments  on  the  propriety  of  taking  a  north  and  sonth  river  as 
the  line  on  which  to  establish  common  rates  for  east  and  west 
traiBc  may  not  be  pertinent  to  this  discussion,  we  are  disposed  to 
say  that  the  ''  basing  point "  method  of  rate  making — at  least  to 
the  extent  it  is  now  employed — has  never  commended  itself  to 
the  judgment  of  the  Commission  or  appeared  to  be  necessary  to 
an  adequate  scheme  of  tariff  construction.  On  this  account  alone 
we  should  be  quite  unwilling  to  place  another  name  on  the  list  of 
Missouri  Kiver  points,  except  upon  the  clearest  showing  of  injus- 
tice to  a  complaining  rival  which  could  be  obviated  in  no  other 
way. 

Both  parties  have  cited  our  decision  in  the  case  of  Manufcusbwr- 
era  <&  J.  Union  of  Mankato  v.  Mvnneapclis  dk  St.  Z.  R.  Co.  3 
Inters.  Com.  Rep.  115,  4  I.  0.  C.  Rep.  79.  We  agree  that 
the  main  proposition  therein  affirmed  is  applicable  here: 
"  Equality  in  charges  is  required  under  circumstances  and  con- 
ditions substantially  similar,  and  relative  equality  is  necessary 
in  the  degree  of  similarity."  Other  things  being  equal, 
it  might  well  be  held  that  the  distance  of  Sioux  Falls  from 
Chicago  would  entitle  it  to  rates  from  that  point  not  materially 
different  from  those  applied  from  Chicago  to  Sionx  City. 
But  the  circumstances  and  conditions  affecting  the  respect- 
ive lines  of  transportation  to  these  two  towns  appear  to  be 
unlike  in  some  important  particulars,  and  those  differences  are 
deemed  sufficient — for  the  general  reasons  above  suggested — ^to 
warrant  us  in  allowing  some  difference  in  the  rates  now  under 
consideration.  Having  regard,  nevertheless,  to  the  "  degree  of 
similarity  "  observed,  we  are  convinced  that  relative  equality  re- 
quires a  substantial  modification  of  the  present  disparity  and  in- 
dicates with  a  degree  of  certainty  the  measure  of  appropriate 
reduction  in  rates  to  Sioux  Falls. 

The  situation  we  have  thus  discussed  is  surrounded  with  diffi- 
culty, and  no  conclusion  regarding  these  rates  can  be  wholly  sat- 
isfactory. Taking  everything  into  account,  however,  we  believe 
that  approximate  justice  will  be  secured  under  existing  conditions 
if  rates  from  Chicago  to  Sioux  Falls  are  limited  to  104  per  cent 
of  the  rates  contemporaneously  in  force  from  Chicago  to  Sionx 
City.    This  is  practically  equivalent  to  reducing  the  present  dif- 
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ference  one  half,  and  would  give  to  Sionx  Falls  on  the  basis  of 
current  tariffs — fractions  less  than  a  quarter  of  a  cent  being  dis- 
carded— ^the  following  maximum  rates : 

Classes  1      eSJ^BABODE 

Bates  83    67i    47    33    28    33    28    23    19    16^ 

The  present  difference  between  rates  from  Chicago  to  Sioux 
Falls  and  to  Sioux  City,  and  the  difference  existing  under  such 
an  adjustment,  will  appear  from  the  following  comparison : 

Classes  ISSJ^BABCDE 

Difference  under 

present  rates 6      5      42}      2      2}     2      21}      1 

Difference  under 

rates  ordered 3      2}21        111       lii 

Second,  as  to  rates  from  Duluth.  At  the  time  these  cases  were 
heard,  and  until  the  present  year,  rates  from  all  eastern  points 
to  Sioux  Falls  were  the  same  by  way  of  Duluth  as  by  way 
of  Chicago.  Under  this  adjustment  the  routes  via  Duluth 
appeared  to  be — ^and  doubtless  were — ^in  actiTe  competition 
with  the  routes  via  Chicago  for  Sioux  Falls  business.  This  equal- 
ity of  charges  on  through  shipments  gave  to  Sioux  Falls  the 
advantage  of  different  and  independent  routes  at  the  same  rate, 
and  enabled  the  rail  lines  from  Duluth  to  participate  in  traffic 
from  the  east  to  Sioux  Falls.  While  these  competitive  conditions 
existed  we  were  disposed  to  allow  the  same  relative  rates  from 
Duluth  to  Sioux  City  and  Sioux  Falls  as  were  prescribed  from 
Chicago  to  those  points  respectively,  not  because  a  higher  rate 
from  Duluth  to  Sioux  Falls  than  to  Sioux  City  is  intrinsically 
just  to  Sioux  Falls, — for  we  were  not  of  that  opinion, — but  be- 
cause the  apparent  consequence  of  an  enforced  reduction  from 
Duluth  to  Sioux  Falls  would  be  a  voluntary  reduction  of  corres- 
ponding amount  by  the  lines  from  Chicago  to  Sioux  Falls.  The 
latter  obviously  have  it  in  their  power  to  meet  whatever  rates  the 
Duluth  lines  put  in  effect  to  Sioux  Falls,  and  it  was  presumed 
they  would  do  so  in  order  to  hold  their  Sioux  Falls  business. 
Having  reached  the  conclusion  that  the  lines  from  Chicago  might 
reasonably  charge  something  more  to  Sioux  Falls  than  to  Sioux 
City,  we  could  not  very  consistently  require  the  lines  from  Duluth 
— while  there  was  strong  competition  for  eastern  traffic  to  Sioux 
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Falls — ^to  make  relatively  more  favorable  rates  to  that  place  than 
their  Chicago  rivals  were  allowed  to  maintain,  since  the  practical 
effect  of  such  a  direction  wonld  be  to  force  the  Chicago  lines  to 
lose  their  eastern  business  to  Sioux  Falls  or  to  further  reduce 
their  rates  to  that  point  to  the  same  figures  as  the  rates  from 
Dnluth  ;  and  the  latter  alternative,  as  it  seemed  to  us,  was  clearly 
at  variance  with  our  determination  of  the  proper  relation  of  rates 
from  Chicago  to  Sioux  City  and  Sioux  Falls. 

But  as  respects  eastern  shipments  to  Sioux  Falls  the  situation 
appears  to  have  been  materially  altered.  The  discontinuance  by 
eastern  lines  of  proportional  rates  to  Duluth  on  traffic  destined  to 
Sioux  Falls  and  Sioux  City,  except  by  the  Fitchburg  route 
to  the  latter  place,  has  withdrawn  the  Duluth  routes  from 
competition  with  the  Chicago  routes  on  shipments  to  these 
points.  The  Sioux  Falls  rate  from  the  east  via  Duluth  is  now 
so  much  in  excess  of  the  rate  via  Chicago  as  to  preclude  any 
actual  competition  by  way  of  Duluth  for  Sioux  Falls  business. 
The  lines  from  Chicago  to  Sioux  Falls  and  those  from  Duluth 
to  Sioux  Falls  are  at  present  practically  independent  and  xm- 
related ;  and,  this  being  so,  the  reasons  formerly  relied  upon  for 
allowing  the  same  rate  from  Duluth  to  Sioux  Falls  as  from  Chi- 
cago to  that  point  have  mainly  disappeared.  It  may  be  assumed 
that  the  Duluth  roads  are  in  no  degree  responsible  for  this 
recent  action  of  the  eastern  lines,  but  nevertheless  the  result  of 
that  action  is  new  and  different  conditions  permitting  an  adjust- 
ment of  Duluth  rates  to  Sioux  Falls  and  Sioux  City  which  other- 
wise might  be  impracticable.  As  matters  now  stand  we  feel 
warranted  in  determining  the  proper  relation  of  those  rates  with- 
out special  reference  to  the  relative  rates  from  Chicago  to  these 
places.  Believing,  therefore,  that  the  contention  between  com- 
plainant and  the  Duluth  roads  is  no  longer  controlled  by  the  re- 
lation of  rates  from  Chicago,  we  discover  no  sufficient  reason  for 
allowing  the  carriers  from  Duluth  to  exact  higher  rates  on  traffic 
to  Sioux  Falls  than  they  accept  at  the  same  time  on  like  traffic  to 
Sioux  City.  The  location  of  Sioux  Falls,  its  shorter  distance  from 
Dnluth  and  the  conditions  under  which  transportation  from  that 
point  is  effected,  seem  to  require  as  low  rates  to  Sioux  Falls  as 
those  accorded  to  Sioux  City.  Without  reciting  the  facts  or 
stating  the  reasons  in  greater  detail,  our  conclusion  in  tliis  case  is 
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that,  nnder  existing  circnmBtances,  ratos  from  Dnlnth  to  Sioux 
Fallfi  shonld  not  exceed  the  rates  oontemporaiieoasly  in  force 
from  Dulnth  to  Sioax  City. 

Onr  decision  in  these  cases  is  confined  to  the  relation  of  rates 
from  Chicago  and  Dulnth  to  Sionx  Falls  and  Sionx  City,  which 
was  the  principal  controversy  in  these  proceedings.  The  reaeon- 
aUeness  of  the  rates  complained  of  is  not  now  determined,  as  that 
question  is  directly  at  issue  in  another  case  involving  the  reason- 
ableness of  existing  rates  to  all  Missonri  Biver  points.  Any 
reduction  directed  in  that  proceeding  would  require  a  correspond- 
ing reduction  to  Sioux  Falls  under  the  principle  of  this  decision. 

An  order  will  be  entered  in  oonfoimity  with  the  foregoing 
report  and  opinion. 
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THE  COLORADO  FUEL  A  IRON  COMPANY  F.  THE 
SOUTHERN  PACIFIC  COMPANY;  THE  ATCHI- 
SON, TOPEKA  &  SANTA  Ft  RAILROAD  COM- 
PANY;  THE  ATLANTIC  A  PACIFIC  RAILROAD 
COMPANY;  THE  COLORADO  MIDLAND  RAIL- 
ROAD COMPANY;  THE  ST.  LOUIS  &  SAN  FRAN- 
CISCO RAILWAY  COMPANY,  AND  ALDACE  F. 
WALKER,  JOHN  J.  McCOOK,  AND  JOSEPH  0. 
WILSON,  Receivers  of  said  THE  ATCHISON,  Ta 
PEKA  &  SANTA  F£  RAILROAD  COMPANY;  THE 
ATLANTIC  &  PACIFIC  RAILROAD  COMPANY, 
AND  THE  ST.  LOUIS  &  SAN  FRANCISCO  RAIL- 
WAY COMPANY;  THE  BURLINGTON  A  MISSOURI 
RIVER  RAILROAD  IN  NEBRASKA;  THE  CHICAGO, 
ROCK  ISLAND  &  PACIFIC  RAILWAY  COMPANY; 
THE  DENVER  &  RIO  GRANDE  RAILROAD  COM- 
PANY; THE  MISSOURI  PACIFIC  RAILWAY  COM- 
PANY; THE  OREGON  A  CALIFORNIA  RAILROAD 
COMPANY;  THE  RIO  GRANDE  WESTERN  RAIL- 
WAY COMPANY;  THE  SOUTHERN  CALIFORNLA 
RAILWAY  COMPANY;  THE  TEXAS  A  PACIFIC 
RAILWAY  COMPANY;  THE  UNION  PACIFIC 
RAILWAY  COMPANY,  AND  S.  H.  H.  CLARK, 
OLIVER  W.  MINK,  E.  ELLERY  ANDERSON,  JOHN 
W.  DOANE  AND  FREDERIC  R  COUDERT,  Receiv- 
ers thereof;  THE  UNION  PACIFIC,  DENVER  A 
GULF  RAILWAY  COMPANY,  AND  FRANK  TRUIC 
BULL,  Receiver  thereof. 


Decided  November  25, 1885. 


1.  An  ofFer  of  defendant  carriers,  made  during  the  pendency  of  a  CMe^  to 
duce  the  rates  complained  of,  provided  the  Commission  would  relieve  mdi 
carriers  from  the  operation  of  the  fourth  section  by  granting  an  order  per- 
mitting such  reduced  rates  to  be  less  than  the  charges  of  such  carriers  to  In- 
termediate points,  is  not  an  application  for  an  order  of  relief  under  the 
fourth  si-ctiou.  Such  an  order  can  only  be  granted  upon  the  application 
and  invebtigatiou  required  by  law. 
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2.  Excepts  of  manufacturing  cost  to  a  complainant  at  one  point  over  that  of  Its 
competitors  in  other  localities,  by  reason  of  inferior  raw  material  and  fuel, 
condition  of  its  plant,  cost  of  labor  or  other  like  causes,  k  not  to  be  con- 
sidered in  ascertaining  the  rightful  relative  adjustment  of  rates  from  such 
places,  nor  does  the  magnitude  of  a  complainant's  enterprise,  the  number 
of  persons  for  whom  it  provides  employment  and  support,  the  developing 
results  of  Its  business  upon  the  natural  resources  of  a  state,  the  Impractica- 
bility of  moving  its  plant  to  other  localities,  or  the  fact  that  it  produces 
material  largely  used  on  railroads  for  construction  or  repair,  entitle  such 
complainant  to  different  consideration  in  respect  of  Just  rates  than  indi- 
viduals and  small  concerns  should  receive;  but  such  facts  demonstrate  the 
far  reaching  extent  to  which  serious  Injury  may  be  effected,  directly  and 
indirectly,  by  methods  and  practices  which  the  statute  waa  designed  to 
prohibit 

t.  Unreasonable  disparity  between  the  aggregate  rates  on  haula  of  different 
length  to  a  common  destination,  whether  by  one  carrier  or  by  more  than 
one  Jointly,  resulting  in  undue  advantage  to  one  locality  or  business  or 
disadvantage  to  another,  is  unlawful.  It  la  lawful  toft  a  carrier,  within 
reasonable  limits,  to  accept  less  per  ton  per  mile  upon  long  hauls  than 
upon  short  ones,  and  to  widen  the  disparity  between  such  rates  per  ton  per 
mile  as  the  difference  in  distance  increases.  Hence,  the  proportion  re- 
ceived by  some  of  the  carriers  out  of  a  long  distance  through  rate  is  not 
necessarily  the  measure  of  the  through  rate  which  such  carriers  are 
entitled  to  make  over  a  materially  shorter  distance,  though  such  propor- 
tion is  an  important  consideration  in  determining  the  rightful  relation  of 
the  two  through  rates. 

4  Water  competition  is  altogether  inadequate  to  account  for  the  general  rela- 
tively low  rating  of  lumber,  grain,  and  other  staple  or  heavy  goods  to  or 
between  inland  points,  and  that  of  a  long  list  of  commodities,  including 
iron  and  steel,  to  San  Francisco  from  Chicago  and  so-called  Mississippi 
river  and  Missouri  river  points.  Whatever  may  be  the  merits  of  carriers' 
competition  as  a  defense  of  lower  rates  for  longer  than  for  shorter  hauls, 
the  former  involving  greater  service  and  expense  on  the  part  of  the  carrier, 
better  cause  apparently  exists  for  lower  rates  where,  under  higher  ones, 
the  traffic  is  subjected  to  such  disadvantage  or  prejudice  that  it  will  not 
move  at  all. 

S.  It  is  for  the  interest  of  carriers  as  well  as  the  public  that  their  rates  be  low 
enough,  if  not  below  a  remunerative  point,  to  promote  the  general  move- 
ment and  distribution  of  low  class  commodities,  including  iron  and  steel, 
which  are  in  general  demand  for  construction,  building,  manufacturing, 
and  other  purposes;  and  rates  on  steel  rails  and  other  commodities  recog- 
nized as  am(^ng  the  lowest  classes  of  freight,  which  yield  per  ton  per  mile 
the  average  received  by  the  carriers  on  all  freight,  would  be  unjust.  The 
value  of  the  goods,  the  cost  of  the  service,  the  degree  of  risk  to  the  car- 
rier, among  other  considerations,  have  important  bearing  upon  the  relation 
of  rates  on  different  kinds  of  traffic,  as  well  as  the  reasonableness  of  a  rate 
on  a  specified  arlicle. 


4\)i)  IHTEB8TATK  COMMEROE  OOMMI88ION   BKIMRTH. 

0.  The  action  of  a  carrier  in  dlYertlng  through  tralBc  from  a  Hhorfer  muf 
OYer  which  it  participates  in  carriage,  so  as  to  accare  for  Itaelf  greaier 
Aggregate  revenue  through  a  long  haul  by  a  different  route  over  which  it 
is  also  engaged  in  transportation,  sonnetinnes  results  in  discriroinationa  and 
prejudices,  both  as  to  rates  and  facilities;  and  inequality  In  treatment  of 
shippers  and  localities,  having  no  other  justification  than  thk  end,  la  faide- 
fensible. 

7.  The  shipment  of  Iron  and  steel  fh>m  foreign  oountriea  to  San  Franctooo  si 

low  rates  by  water  affects  the  Iron  and  steel  industry  at  Pueblo  aa  well  m^ 
at  eastern  points  In  respect  to  participation  in  supplying  that  market 

8.  Rates  in  force  from  Pueblo  to  San  Francisco  prohibit  the  moYement  of  Izon 

and  steel  articles  from  the  former  place  to  the  latter,  while  greatly  lower 
rates  from  other  and  far  more  distant  points  prevail  on  such  traffic  to  San 
Francisco,  and  the  carriers'  cost  of  transportation  la  much  leaaftom  Pueblo 
than  from  such  more  distant  points  of  shipment: 

HM,  upon  all  the  facta  and  circumstances  in  the  case,  that  sach  ralei  frooi 
Pueblo  are  unreasonable  and  unjust,  and  subject  complainant,  the  locali- 
ties in  the  state  of  Colorado  where  its  industry  is  carried  on,  and  Ita  traffic 
In  Iron  and  steel  articles  to  San  Francisco,  to  undue  and  unreasonable 
prejudice  and  disadvantage,  and  result  in  giying  undue  preference  and  on- 
reasonable  advantage  to  other  shippers  in  the  United  Statea  of  iron  and  ateel 
over  the  defendant  roads  to  San  Franciaoo. 

9.  Carriers'  methods  of  making  and  publishing  rates  from  eastern  points  lo  the 

Pacific  coast  criticised.  Mere  designation  in  a  paper  or  circular  of  Um 
means  of  arriving  at  rates  by  calculation  or  reference  to  other  papers  or 
tariffs  does  not  constitute  the  rate  sheet  required  to  be  published  and  ffled 
by  section  six  of  the  law.  The  reissuing  by  a  carrier  of  a  tariff  of  another 
Ihie  and  by  a  supplement  concurrently  issued  limiting  ita  use  of  the  rates 
therein  prescribed  to  such  as  are  over  a  specified  minimum,  is  reprehen- 
sible. The  only  satisfactory  method  of  publishing  rates  is  to  definitely 
state  the  charges  fixed  between  points  clearly  specified,  without  burdening 
and  confusing  the  public  with  the  need  of  making  involved  calculationa  or 
with  scrutinizing  a  series  of  supplements  to  determine  whether  a  partioolar 
rate  has  been  changed  since  the  original  tariff  was  issued. 

D.  (7.  Beamcm^  for  complainant. 

James  C,  Martin  and  C.  H,  Tweedy  for  S.  P.  Oa 

W,  R,  Kelly ^  for  U.  P.  Rj.  Co.  and  Receivers. 

M.  A.  Low  and  Robert  Mather,  for  C,  R.  1.  &  P.  Ry.  Co. 

Charles  F,  Manderson  and  C.  J.  Greene,  for  B.  <fe  M.  R.  B. 
in  Jf^eb. 

Geo,  R.  Peck,  Britton  cfe  Gray,  Robert  Dunlap  and  Chas.  E. 
Gast,  for  A.,  T.  &  S.  F.  System  and  Receivers,  and  Colo.  Mid.  R. 
Co.  and  Receiver. 

Wolcott  cfe  Vaile  and  Henry  F.  May,  for  D.  &  R.  G.  R.  Oo. 
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BBPOBT  AND  OPINION  OF  THB  OOMMI88IOB^ 

Oleicbnts,  Commissioner: 

The  complainant  alleges  that  it  is  a  corporation  formed  under 
the  laws  of  Colorado  and  engaged  at  Pneblo,  in  that  state,  in 
mining  coal  and  iron  ore  and  in  manufacturing  coke,  steel  rails, 
casMron  water  pipe,  pig  iron,  railroad  fastenings,  merchant  bar 
iron  and  steel;  that  the  defendants  are  common  carriers  subject 
to  the  provisions  of  the  Act  to  Regulate  Commerce  \  that  they, 
or  such  of  them  as  participate  in  traffic  from  Pueblo  to  San 
Francisco,  Cal.,  publish  a  rate  on  steel  rails  and  other  articles  of 
iron  and  steel  of  $1.60  per  hundred  pounds,  while  they  are  par- 
ties to  tariff  rates  on  the  same  articles  to  San  Francisco  from  Chi- 
cago, 111.,  Mississippi  river  points  and  Missouri  liyer  points  of, 
respectively,  60,  58,  and  54  cents  per  hundred  pounds ;  that  the 
rate  on  said  commodities  from  certain  Atlantic  points  and  New 
Orleans  is  as  low  and  sometimes  lower  than  from  Chicago;  that 
the  rates  stated  constitute  unjust  discrimination  against  Pueblo, 
and  give  undue  preference  and  advantage  to  localities  east  there- 
of ;  that  they  are  in  violation  of  the  fourth  section  of  the  Act  to 
Begiilate  Commerce ;  that  those  from  Pueblo  to  San  Francisco  are 
unreasonable ;  ind  that  complainant's  business  of  supplying  fuel 
to  Colorado  industries  is  greatly  affected  by  rate  discriminations 
whereby  their  products  are  kept  out  of  the  San  Francisco 
market. 

Upon  substantially  similar  grounds,  the  rates  of  the  defendants 
on  all  other  goods  l>etween  Colorado  points  and  points  in  Califor- 
nia are  alleged  in  like  manner  and  in  the  same  particulars  to  be 
unlawful. 

It  is  also  charged  that  the  adjustment  of  the  rates  complained 
of  from  Pueblo  to  San  Francisco  has  deprived  complainant  of 
a  "large  and  valuable  business  in  the  past." 

The  praver  is  that  the  defendants  be  ordered  to  cease  and  desist 
from  said  violations  of  the  Act  to  Regulate  Commerce ;  and  "that 
an  order  be  issued  to  the  Southern  Pacific  and  the  other  rail 
roads  in  quevstion,  compelling  them  to  haul  iron  and  steel  and  all 
other  articles  from  Pueblo  to  San  Francisco  at  rates  per  hundred 
pounds  that  will  pay  them  relatively  for  the  service  performcil 
not  more  than  the  same  profit  that  thev  receive  for  transporting 
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similar  commodities  originating  at  the  Atlantic  seaboard,  Chicago, 
St.  Louis,  or  other  points  east  of  Colorado,  to  San  Francisco,  and 
for  snch  other  and  further  order  as  the  Commission  may  deem 
necessary  in  the  premises."  Keparation  is  also  asked  for  the  al- 
leged injury  to  complainant's  business. 

Most  of  the  defendants  admit  and  none  deny  that  they  are  sab- 
ject  to  the  statute.  Those  operating  roads  not  ranning  west  of 
Pueblo  deny  that  they  participate  in  rates  or  transportation  from 
that  place  to  San  Francisco,  but,  with  one  or  two  exceptions,  ad- 
mit that  they  are  engaged  in  the  transportation  of  iron  and  steel 
freiglits  from  points  east  of  Pueblo  to  San  Francisco.  The  Texas 
&  Pacific  Ilailway  Company  denies  participation  or  concern  in 
the  rates  or  transportation  in  question.  The  answer  of  the  Chi- 
caijjo,  Burlington  &  Quincy  Eailroad  Company  for  itself,  and  as 
owner  and  assignee  of  the  Burlington  &  Missouri  River  Hailroad 
in  Nebriiska,  also  amounts  to  a  general  denial  of  the  allegations 
of  the  petition,  so  far  as  they  apply  to  it.  Most  of  the  answers 
<leny  that  the  rates  complained  of  are  in  violation  of  law,  and  at- 
tention is  called  to  changes  therein,  subsequent  to  the  filing  of 
the  complaint,  raising  those  on  steel  rails  from  Missouri  river 
points  from  54  to  60  cents,  and  from  Mississippi  river  points 
from  58  to  60  cents,  making  them  equal  to  those  from  Chicago 
to  San  Francisco.  It  is  admitted  that  the  rates  from  the  Atlantic 
seaboard  to  San  Francisco  on  the  commodities  named  are  at  low 
as  those  from  Chicago. 

The  averments  which  it  is  deemed  material  here  to  state  in  the 
answer  of  the  Southern  Pacific  Company  are,  in  substance,  that 
the  market  for  steel  rails  and  other  iron  and  steel  products  at  San 
Francisco  is  almost  exclusively  supplied  by  manufacturers  and 
dealers  located  on  or  near  the  Atlantic  seaboard ;  and  that  there 
are  open  to  these  manufacturers  and  dealers  the  low  rates  of  trans- 
portation \)y  steamers,  but  moroparticularly  by  sailing  vessels  plying 
between  the  Atlantic  seaboard  and  San  Francisco,  which  are  not  sub- 
ject to  the  Act  to  Regulate  Commerce ;  that  it  is  impossible  for 
the  transcontinental  railroads  to  compete  with  these  ocean  carri- 
ers in  the  transj)ortation  of  steel  rails  and  other  iron  and  steel 
products  in  any  other  manner  than  by  accepting  transportation  at 
less  than  wouki  otherwise  be  fair  and  reasonable  rates,  and  at  less 
than  the  average  cost  of  transportation,  and  but  little,  if  any, 
more  th.an  the  actual  cost  of  moving  the  freight 
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That  sea  rates  for  the  transportation  of  steel  rails  and  other 
steel  and  iron  products  from  the  Atlantic  seaboard  to  San  Fi*au- 
CISCO  are  and  can  be  obtained  at  from  fonr  dollars  ($i:.00)  to  six 
dollars  ($6.00)  per  lon^  ton,  being  from  aboat  eighteen  (18)  to 
twenty-seven  (27)  cents  per  hmidred  pounds ;  and  the  result  hos 
been  and  is  that  nearly  all  the  steel  rails  and  other  steel  and  iron 
products  which  reach  the  San  Francisco  market  go  by  sea  and  that 
defendants  obtain  no  advantage,  benefit,  or  profit  therefrom. 

That  this  competition  by  sea  in  the  transportation  of  steel  rails 
and  other  iron  and  steel  products  is  and  has  been  actual, 
active,  and  of  controlling  force,  and  compels  defendants  to  accept 
such  rates  as  they  can  obtain  above  the  actual  cost  of  moving  the 
freight  from  the  Atlantic  seaboard  to  San  Francisoo,  or  to  aban- 
don the  traffic,  and  that  the  controlling  force  of  this  competition 
extends  westward  from  the  Atlantic  seaboard  to  those  points  at 
which  the  rail  rate  eastward  to  the  Atlantic  seaboard  added  to  the 
ocean  rate  from  the  Atlantic  seaboard  to  San  Francisco  will  ap- 
proximate a  fair,  reasonable,  and  just  west-bonnd  rail  rate  to  San 
Francisco ;  that  if  the  petitioner  has  not  been  able  to  compete 
with  other  manufacturers  and  dealers  in  the  market  of  San  Fran- 
cisco, it  is  solely  by  reason  of  the  advantages  offered  to  its  com- 
petitors in  the  low  ocean  rates  afforded  by  their  locations,  and 
not  by  any  act,  default  or  omission  on  the  part  of  defendants. 

That  it  would  be  to  the  benefit,  profit,  and  advantage  of  defend- 
ants, if  steel  rails  and  other  steel  and  iron  products  of  petitioner 
and  of  other  interior  manufacturers  and  dealers,  could  be  placed 
in  the  market  of  San  Francisco  so  as  to  displace  the  steel  rails 
and  other  iron  and  steel  products  of  manufacturers  and  dealers 
on  or  near  the  Atlantic  seaboard  which  reach  the  San  Francisco 
market  by  sea,  provided  this  could  be  done  withont  loss  and  with 
some  profit  over  the  actual  cost  of  moving  the  freight  to  defend- 
ants ;  and  to  this  end  this  defendant  ^^  offers,  with  the  consent  of 
this  Commission,  to  join  with  its  codefendants,  if  they  shall  be 
80  advised,  in  putting  in  force  between  Pueblo  and  San  Francisco 
the  rates  now  in  force  upon  steel  rails  and  other  iron  and  steel 
products  from  the  Missouri  river  points-  to  San  Francisco,  though 
tliese  rates  will  yield  to  this  defendant  less  than  the  average  cost 
of  the  movement  of  freight  over  its  lines.'' 

It  is  insisted  that  defendants  have  lawful  right  to  make  reduced 
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rates,  not  less  than  the  cost  of  moving  the  freight,  for  the  pur- 
pose of  fairly  meeting  the  competition  of  carriers  by  water  not 
subject  to  the  provisions  of  the  Interstate  Commerce  Law,  where- 
ever  that  competition  is  actual,  active,  and  of  controlling  forces 
and  that  they  can  lawfully  exercise  this  right  without  prejudice 
to  the  right  of  charging  and  receiving  fair  and  reasonable  rates 
for  the  transportation  of  freight  not  subject  to  this  competition. 

The  answers  of  the  receivers  of  the  Atchison,  Topeka  &  Santa. 
F6  Railroad  Company  and  the  receivers  of  the  Union  Pacific 
Railway  Company  are,  in  material  substance,  similar  to  that  of 
the  Southern  Pacific  and  to  th3  same  effect,  including  a  like  ofiEer 
to  reduce  rates  from  Pueblo  to  San  Francisco. 

It  was  insisted  on  behalf  of  the  complainant  at  the  hearing  that 
the  rates  from  Pueblo  to  San  Francisco  should  not  exceed  40 
cents  on  steel  rails  and  33  cents  on  bar  iron ;  and  most  of  the  de- 
fendants concerned  in  the  transportation  of  freight  originating  at 
Pueblo  and  destined  westward,  by  their  representatives,  indicated 
willingness  to  concede  such  rates  to  complainant  on  condition  that 
the  Commission  would  construe  the  long  and  short  haul  role  or 
grant  relief  therefrom  so  as  not  to  make  such  rates  the  maximnm 
from  Pueblo  to  points  on  their  lines  between  Pueblo  and  San 
Francisco.  Under  such  ruling  or  order  all  the  defendants  seem 
agreed  that  rates  to  San  Francisco  might,  on  occasion,  be  made 
less  from  Pueblo  than  from  the  east. 

This  offer  to  reduce  the  rates  from  Pueblo  to  San  Francisco,  on 
condition  that  they  should  not  be  applied  as  maximum  rates  to  in- 
termediate points,  is  not  an  application  for  relief  from  the  opera- 
tion of  the  fourth  section  of  the  law.  Nor  is  the  proper  deter- 
mination of  tlie  questions  presented  in  this  case  dependent  upon 
such  order  as  might  be  issued  after  an  investigation  on  applicati<m 
for  relief  as  is  required  by  the  statute. 

Upon  the  request  of  complainant,  hearing  was  had  only  in  re- 
spect to  that  part  of  the  complaint  relating  to  rates  on  steel  rails, 
railroad  fastenings,  bar  iron,  cast-iron  water  pipes,  pig  iron,  and 
other  iron  and  steel  commodities  which  take  similar  rates,  those 
complained  of  on  other  goods  being  involved  in  another  case  fixed 
for  hearing  at  the  same  session  of  the  Commission. 

Facts. 

1.  The  following  rates  are  in  effect  via  the  lines  of  the  defend- 
ants and  are  these  chiefly  in  controversy  • 
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Bates  to  San  Francisco  via  the  Morgan  Line  of  Steamers  from 
New  York  &  Southern  Pacific  Company's  rail  line  from  New 
Orleans  are  60  cents  per  hundred  pounds  on  rails  and  50  cents  on 
bar  iron,  as  shown  in  "  Sunset  Route  "  California  Freight  Tariff 
No.  C-12,  effective  March  5,  1895.  This  tariff  also  names  rates 
to  San  Francisco  from  Baltimore,  Philadelphia,  Boston,  and 
points  common  with  each  and  points  common  with  New  York 
City.  These  common  points,  though  not  described  on  this  tariff, 
are  indicated  by  other  tariffs  filed  with  the  Commission  to  be, 
with  the  cities  above  named,  covered  by  the  term  '^  Atlantic  sea- 
board common  points,"  and  situated  easterly  of  Buffalo,  Pitts- 
burg, Wheeling  and  Parkersburg;  but  the  tariff  does  not  name 
carload  rates  on  rails  or  bar  iron  from  these  common  points,  and 
therefore  carload  shipments  from  eastern  points  other  than  New 
York  take  combination  rates  by  this  route  to  San  Francisco,  and 
these  are  usually  based  on  the  rates  from  New  York.  The  only 
commodity  rate  named  in  this  tariff  as  appljdng  from  points  other 
than  New  York  City  that  is  less  than  $1.00  per  hundred  pounds 
is  a  65-cent  rate  on  canned  goods  in  carloads,  which  is  also  in 
force  from  New  York.  Class  rates  applying  from  Chicago  to 
San  Francisco  are  in  effect  under  this  tariff  from  all  Atlantic  sesr 
board  common  points,  and  the  lowest  class  rate  (Class  E)  is  95 
cents  per  hundred  pounds. 

The  Union  Pacific  and  its  eastern  connections  to  Chicago  have^ 
in  Union  Pacific  G.  F.  O.  3213,  adopted  the  tariff  of  the  South- 
em  Pacific  Company,  '^  Sunset  No.  C-12 "  and  amendments,  ap- 
plying from  New  York  City  and  Atlantic  seaboard  common 
points  to  San  Francisco,  but  they  stipulate  in  a  supplement,  effect- 
ive March  5,  1895,  for  a  minimum  rate  of  $1.00  per  hundred 
pounds.  The  Atchison,  Topeka  &  Santa  F4  system,  the  Bio 
Grande  Western  and  Southern  Pacific  companies  have,  by  their 
Transcontinental  West  Bound  Tariff  No.  7-A,  effective  July  29, 
1895,  put  in  force  from  New  York  and  all  Atlantic  seaboard 
common  points  to  San  Francisco  the  class  rates  in  force  from  Chi- 
cago and  also  a  large  number  of  commodity  rates.  Under  this 
tariff  the  Chicago  rates  on  rails,  bar  iron,  etc.,  of  60  and  50  centSi 
recjpectively,  are  in  force  from  New  York  City  only.  Otlier  sea- 
board common  points  apparently  take  combination  rates  to  San 
Francisco,  based  on  New  York,  Chicago  or  the  Mississippi  river. 
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It  does  not  appear  that  the  lines  east  of  Chicago  accept  less 
than  their  established  rates  on  traffic  carried  under  the  above 
mentioned  tariffs  of  the  Union  Pacific  or  Santa  F6  systems. 

On  traffic  from  interior  seaboard  points,  that  is,  most  points 
easterly  of  Buffalo  and  Pittsburg,  the  Southern  Pacific  Company 
has  established  for  all  rail  traffic  to  Pacific  coast  points  via  New 
Orleans  the  lowest  combination  of  rates  which  may  be  obtained 
by  adding  the  established  rate  from  point  of  shipment  to  New 
York,  Pittsburg,  Buffalo,  or  any  other  eastern  boundary  of 
the  Central  Traffic  Association  Territory,  to  the  rate  in  force  from 
Pittsburg,  or  Buffalo,  or  any  such  boundary  point,  or  from  New 
York  via  Morgan  Line  of  Steamers,  but  providing  for  a  minimum 
rate  of  seventy-five  cents  from  the  point  of  shipment.  Southern 
Pacific  Circular  No  81,  effective  November  16,  1895. 

All  rail  rates  to  Pacific  coast  points  from  Pittsburg,  Colum- 
bus, and  all  other  points  in  so-called  Central  Traffic  Association 
Territory  have,  since  October  2,  1895,  been  made  upon  the  fol- 
lowing basis : 

West  bound  rates  established  from  Chicago  apply  from  all 
points  in  Central  Traffic  Association  Territory  to  San  Francisco, 
subject  to  a  minimum  rate  of  75  cents  per  hundred  pounds,  but 
not  to  exceed  the  sum  of  the  local  rates  east  and  west  of  Chicago 
or  Mississippi  river  points.  Transcontinental  Freight  Bate 
Committee  Cii'cular  No  T-25.  The  rates  on  iron  and  steel  arti- 
cles above  given  for  Pittsburg  and  Columbus  are  combinations 
of  rates  based  on  Chicago  or  Mississippi  river  points.  Such  rates 
also  apply  via  all  rail  lines  through  New  Orleans.  The  lines  east 
and  west  of  Chicago,  Mississippi  river  or  New  Orleans  divide 
the  through  rate  on  a  basis  of  agreed  percentages. 

Chicago  rates  are  also  in  force  from  a  number  of  stations  east- 
erly of  the  Central  Traffic  Association  Territory  boundary,  and 
these  rates  are  divided  on  a  percentage  basis  slightly  higher  to 
eastern  lines  than  percentages  allowed  them  from  Pittsburg. 
These  stations  are  located  as  much  as  40  or  more  miles  east  of 
Pittsburg. 

Out  of  the  rate  ot  72.3  cents  per  hundred  pounds  on  rails  and 
the  rate  of  65  cents  per  hundred  pounds  on  bar  iron  from  Pitts- 
burg to  San  Francisco  eastern  lines  to  Cincinnati  receive  13  per 
•ent;  to  Chicago,  15   per  cent;  to  East  St.  Louis,  18^  per  cent. 
32 
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The  tariff  circular  showing  these  divisions  (Transcontinental 
Freight  Rate  Committee  Circular  T-33)  effective  October  28, 
1895)  also  contains  the  following  "General  Note:'*  "The  re- 
mainder of  the  through  mtes,  after  deducting  the  proportions  ac- 
cruing to  the  gateway  junctions,  as  herein  provided,  will  apply 
west  of  said  gateway  junctions,  and  will  subdivide  on  basis  of 
established  divisions." 

Prior  to  the  taking  effect  of  the  system  of  rate  making  above 
outlined,  through  rates  from  points  east  of  Chicago  and  the  Mis- 
sissippi river  were  made  by  lowest  combination.  For  example, 
the  rate  on  rails  from  Pittsburg  to  New  Orleans,  all  rail,  is  $5.20 
per  ton  of  2240  lbs.  or  23.2  cents  per  hundred,  and  this  added  to 
the  60-cent  rate  in  force  from  New  Orleans  to  San  Francisco 
would  produce  a  combination  of  83.2  cents;  but  the  combination 
of  rates  via  £ast  St  Louis  or  Chicago  is  made  by  adding  an  estab- 
lished rate  of  12.3  cents  on  rails  to  East  St.  Louis  or  Chicago  to 
the  rate  of  60  cents  therefrom  to  San  Francisco,  eqnal  to  72.3 
cents  per  hundred,  and  this,  being  the  lowest  combination,  was 
used  by  all  lines,  including  the  route  via  New  Orleans.  The 
eastern  lines  received  a  share  not  exceeding  their  23.3  cents 
local  to  New  Orleans,  the  Southern  Pacific  accepting  the  remain- 
der, 49.1  cents,  for  its  haul  from  that  point  to  San  Francisco. 

All  rail  rates  from  Pittsburg  and  other  Central  Traffic  Asso- 
ciation points  to  Portland,  Oregon,  were,  from  November  7  to 
November  14,  1895,  81  per  cent  of  the  rates  in  force  from  such 
points  to  San  Francisco,  and  from  November  14  to  November  88, 
1895,  the  Portland  rate  was  73  per  cent  of  rates  to  San  Franoisoo. 
This  applied  via  New  Orleans  as  well  as  other  Mississippi  river 
gateways. 

The  Union  Pacific  system  put  into  effect  on  October  10,  1895, 
from  Bessemer,  Colo.  (1  mile  from  Pueblo,  Colo.),  to  Portland, 
Oregon,  a  rate  on  rails  of  $9.00  per  ton,  or  about  40.2  cents  per 
hundred  pounds.  The  short  distance  between  these  points  by 
tliis  route  is  about  the  same  as  the  short  line  distance  between 
Pueblo  and  San  Francisco. 

2.  The  complainant  is  a  corporation  engaged  in  mining  coal 
and  iron  ore  and  manufacturing  iron  products  and  coke  in  Cblo- 
lado  and  selling  the  same.     It  has  about  $20,000,000  invested  in 
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mining  lands,  mills,  and  furnaces  in  that  state,  and  in  good  busi- 
ness seasons  has  employed  between  5000  and  6000  men,  its  paj 
roll  amounting  to  about  $10,000  a  day.  It  mines  its  own  coal 
and  iron  ore,  makes  its  own  coke  and  pig  iron,  qoarrieB  and  treats 
its  own  limestone — ^all  the  raw  material  used  in  its  business  is 
produced  in  the  state.  It  has  about  69,000  acres  of  coal  lands  and 
30,000  acres  of  iron  mine  area.  Its  coal  mines  are  in  Fremont, 
Huerfano,  Las  Animas,  Gunnison,  Garfield,  and  Pitkin  counties; 
its  iron  mines  in  Saguache  and  Chaffee  and  its  coke  ovens  in  Gar- 
field, Las  Animas,  and  Gunnison,  and  the  milk  and  steel  plant  at 
Pueblo.  The  capacity  of  its  rail  mill  is  over  100,000  tons  of 
steel  rails  per  annum.  When  running  full  the  steel  works  con- 
sume daily  between  300  and  400  tons  of  coal  and  nearly  an  equal 
amount  of  coke.  It  requires  3^  to  4  carloads  of  raw  material  foi 
each  carload  of  manufactured  products.  From  10  to  12  cars  of 
iron  ore  are  used  in  these  steel  works  daily;  they  are  not  run  to 
full  capacity  for  want  of  markets  for  the  products.  Oomplain- 
ant  distributes  or  endeavors  to  distribute  its  products  throughout 
the  section  of  country  lying  between  the  Pacific  coast  on  the 
west,  and  the  Missouri  river  on  the  east,  down  as  far  as  Kansas 
City,  below  which  point  the  eastern  line  of  said  section  takes  an 
irregular  southwesterly  course  and  passes  through  or  near  GM- 
veston  and  Corpus  Christi,  Texas.     • 

The  complainant  is  at  greater  cost  for  labor  and  transportation 
of  raw  material  than  is  borne  by  eastern  manufacturers  engaged 
in  the  same  business,  its  iron  ore  has  less  pure  metallic  iron  than 
eastern  ore,  and  its  coke,  containing  a  greater  amount  of  ash,  if 
not  as  good  as  that  produced  in  Illinois  and  Pennsylvania.  It^ 
mill  has  not  been  improved  to  modern  standards.  In  the  year 
ending  June  30,  1894,  the  complainant  produced  1,522,032  tons 
of  coal  and  coke.  Of  this,  1,086,300  tons  were  sold  and  43,733 
tons  used  at  the  mines,  293,380  tons  of  coal  were  used  at  coke 
ovens,  and  101,757  tons  of  coal  and  coke  were  used  in  the  mills. 
The  output  from  the  mines  and  mills  for  the  same  year  was  as 
folio  wii; 
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ARTICLBS.  PsoDuon.       JJmm  as 

BnuWou. 

Pig  Iron tons  of  2240  Iba.  80.727.005  SM10.278 

Spiegel "     "    '•  "  2588.400  2811.888 

Iron  Castinjfs •'     "2000  "  020.584  581.421 

Ingot  Moulds  and  Stools *'     '<    '*  **  1088.150  O0a580 

Brass  Castings pounds  58.608.  47,006.000 

Steel        ••        tonsof2000  *'  37.808  82.081 

CastlronPipe *'     "    "  "  80.267  52.490 

Steel  Rails "     "2240  "  84,152.470  246.896 

Nails kegs  of     100  "  4.000 

Spikes cwi.  9857.810  628.590 

Merchant  Bar.  etc tons  of  2000  *'  5828.141  1806.602 

Muck  Bar **     "2240  ••  5.000 

Scrap    "    —    "     "     ••  "  80.000 

Swarf  "    «*     "     "  "  18.000 

Iron  Billets  and 

FHfTotBar "    "2000  '•  2840.002  8141.808 

Pt««.i  Billete "    "     "  "  282660  814.108 

Ii.u.ta "    "2240  ««  88.984.080  41.264.890 

Blooms "    "      "  "  88.101.410  88,818.288 

Angle  Bars "     "2000  "  245.955  .048 

Bar  Strips "    "    "  «•  874.480 

Iron  Ore "    "    "  "  75.645.200  75,645.200 

Under  present  rates  in  force,  it  is  impossible  for  complainant 
to  sell  its  products  in  the  San  Francisco  market  in  competition 
with  eastern  mines  and  mills. 

3.  In  the  iron  and  steel  business  the  production  of  plain  ma- 
terial, such  as  bar  iron,  waterpipe,  steel  and  iron  rails,  rail  fasten- 
ings, pig  iron,  and  other  articles  of  primary  manufacture,  is,  in 
its  relation  to  the  building  trades  and  to  the  secondary  manufac- 
ture or  reworking  of  iron  and  steel  products  into  implements, 
general  hardware,  or  high  class  construction  material,  similar  to 
the  relation  of  crude  agricultural  and  primary  milling  products 
to  the  higher  and  more  finished  forms  of  food  manufacture,  and 
to  forest  product  and  initial  lumber  manufacture  as  compared 
with  the  various  kinds  of  improved  wood  material  and  wooden- 
ware.  Haw  material  and  that  in  crude  stages  of  manufacture,  to 
be  used  mainly  for  higher  development  or  for  use  in  construc- 
tion, are  generally,  or  larg^ely  at  least,  found  in  the  classes  of 
freights  made  by  common  carriers  which  yield  the  lowest  aver- 
age gross  revenue. 

4.  Each  of  the  defendants  is,  by  one  or  more  ways  of  routing, 
engaged  in  the  transportation  of  property,  including  iron  and 
steel  products,  from  points  east  of  Pueblo  to  San  Francisco  and 
other  Pacific  coast  points.  All  of  the  defendants  owning  or 
operating  roads  westwardly  of  Pueblo  are  engaged  in  the  trans- 
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portation  of  property,  inclnding  iron  and  steel  articles,  from 
Pueblo  to  San  Francisco  or  other  Pacific  coast  terminals.  Traf- 
fic from  Pueblo  or  the  east  can  reach  San  Francisco  by  rail  only 
over  roads  operated  by  the  defendant,  the  Southern  Pacific  Gk>m- 
pany. 

5.  Pueblo  is  an  intermediate  point  between  the  east  and  San 
Francisco  for  goods  routed  via  the  Missouri  Pacific  and  western 
connections  in  Colorado,  or  via  the  Burlington  or  Rock  Island 
road  and  the  Denver  &  Rio  Grande  Railroad  and  western  con- 
nections. Neither  of  the  main  east  and  west  lines  of  the  Union 
Pacific  from  Kansas  City  or  Omaha  passes  through  Pueblo.  The 
Atchison,  Topeka,  &  Santa  F&  runs  through  Pueblo  and  connects 
with  the  Colorado  Midland  at  Colorado  Springs,  but  traffic  des- 
tined to  San  Francisco  by  it  may  take  its  southern  route  by  La 
Junta,  Albuquerque,  N.  M.,  and  Mojave,  Cal. 

6.  Following  are  the  distances  over  various  routea  from  Pueblo^ 
Chicago,  Pittsbuig,  and  Kew  York  te  San  FranoiMO : 


Fboh  Pukblo. 
Den/ver  <&  Bio  Grande  JR.  £. 

PueMo  to  Grand  Junction 886  miles D.  ft  R  O. 

Grand  Junction  to  Ogden 828    "    R.  G.  Westan. 

Ogden  to  San  Prancisoo 895    "    Sa  FiM.  (Oen.  Pm^) 

Total. 1559  miles.* 

Atchison  System. 

Pueblo  to  Grand  Junction 846  miles Atchison  ft  OoL  Mid. 

Grand  Junction  to  Ogden 828    **    R.  G.  Western. 

Ogden  to  San  Francisco 895    '•    So.  Pac  (Oeb.  P*c.) 

Total, 1569  miles. 

Union  Pacific  System. 

Pueblo  to  Cheyenne 232  miles U.P.ftU.P.D.ftG. 

Cheyeone to  O^en 515    '*    U.P. 

Ogden  to  San  Francisco 8w5    **    So.  Pac.  (Ceo.  ft».) 

Total 1642  miles. 

*  Pueblo  to  Grand  Junction  via  D.  &  R.  G.  Gunnison  line  is  806  miles,  radii» 
mg  totaJ  distance  to  1528  miles. 
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Fbom  Chioago. 

Bv/rlmgion  System  cmd  CormeoUons, 

Ghlotgo  to  Denyer 1020  miles Barlfogton  BjilflB. 

Denver  to  Pueblo 180    **    D.  ft£G. 

Pueblo  to  Grand  Junction,  GoL  ..    886    "    D.  ft  R  G. 

Grand  Junction  to  Ogden,  Utah..    828    "    R.  G.  Weatem. 

Ogden  to  Ban  Francisco 806    **    ...So.  Pac  (Oen.  Fm.) 

Total, 2890  mlkt. 

Chicago  dk  Northwegtem  and  Union  Pae\fio  via  Council  Bhft 

Chicago  to  Council  Bluffs 489  miles Chicago  ft  N.W. 

Coondl  Bluffs  to  Ogden 1084    "    U.  P. 

Qgden  to  San  Francisco 896    "    So.  Pso.  (Geo.  Fk  ) 

Total, 2418  mOea. 

Ohieago^  Rock  Island  dh  Pacifio  and  Dewoeft  db  Sio  Ora/fid^ 

Chicago  to  Pueblo 1127  mitei C  R.  L  ft  P. 

Poeblo  to  Grand  Junction 888    "    D.  ft  R.  G. 

Grand  Junction  to  Ogden 828    "    R.  G.  Westen. 

Ogden  to  San  Francisco 896    **    So.  Pm.  (Ceo.  FM.) 

Total, 2686  miles. 

OhioagOy  Booh  Island  dk  Paoifie  and  Union  Pacific. 

Chicago  to  Denver 1098  miles C.  R  L  ftP. 

Denver  to  Cheyenne 107    '«    U.  P. 

Cheyenne  to  Ogden 616    •*    tJ.  P. 

Ogden  to  San  Francisco 896    «*    So.  Pto  (On.  Ffee.) 

Total, 2610  miles. 

Atchison  System  and  Colorado  Midland. 

(Chicago  to  Colo.  Springs 1186  miles Atchison. 

ColoTSprings  to  Grand  Junction..    808    *'    Colo.  Mid. 

Grand  Junction  to  Ogden 828    "    R  G.  Western. 

Ogden  to  San  Francisco 895    **    So.  Pac  (Cen.  Pac) 

Total, 2662  miles. 

Atchison  System  via  Alfmquerque  and  Mojan)e. 

Chicago  to  Molave,  Cal 2105  miles Atchison. 

Mojave  to  San  Fnmcisco,  Cal 882    "    So.  Paa 

Total, 2677  miles. 

lUinois  Cenl/raH  and  Southern  Pacific  via  New  Orleans. 

Chicago  to  New  Orleans 912  miles 111.  Cent 

New  Orleans  to  San  Francisco ...  2489    "    Sa  P^ 

Total, 8401  miles. 
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Distances  New  York  and  Pittsburg  to  Sam,  Frwndsoo. 

New  York  toCbicago 918  miles Penn. 

Chicago  to  San  Francisco 241»    "    Via  CouDcil    Bluffs 

and  Ogden. 

Total, 8331  miles. 

Pittsburg  to  Chicago 468  miles Penn. 

Chicago  to  San  Francisco 2418    **    Via  Council   Bluffs 

and  Ogden. 

Total 2886  miles. 

Pittsburg  to  Cincinnati 818  miles Penn. 

Cincinnati  to  New  Orleans 880    **    Q  &  C. 

New  Orleans  to  San  Francisco...  2489    "    so.  Pao. 


1559 

<■ 

45J  j<  of 

•• 

1559 

44 

1A  %ot  Pittoburg 

M 

1659 

<< 

42Jj<of        •• 

i< 

1559 
1559 

« 
•  « 

m%ot  New  York 
62i  %  of  New  Oris. 

44 
<• 

Total 8682  miles. 

The  distance  from  Pittsburg  to  New  York  is  445  miles,  and  from  Columbus, 
Ohio,  to  New  York  the  distance  is  688  miles. 

The  short  line  distance  from  Pueblo  to  San  Francisco  bears 
the  following  relations  to  distances  from  Chicago,  Pittsburg, 
New  York  and  New  Orleans  to  San  Francisco : 

Miles.  Miles. 

Chicago 2418     Pueblo  1559     About  ^%ot  Chicago  distance. 

Chicago  tia  New    )    »^|v^  <« 

Orleans,  ]  ***"* 

Pittsburg 2886  •« 

"o?&'^  ''""  \  8««         " 

New  York 8831 

New  Orleans 2489         " 

Taking  Kansas  City  and  St.  Louis  as  bases  and  computing  via 
Pueblo,  the  distances  from  Missouri  river  and  Mississippi  river 
points  to  San  Francisco  are:  Kansas  City,  2194  miles;  St. 
Louis,  2471  miles. 

7.  Kates  from  the  Atlantic  seaboard  to  San  Francisco,  all  rail 
or  steamship  to  New  Orleans  and  rail  to  San  Francisco  over 
the  water  and  rail  route  known  as  the  "Sunset  route"  of  the 
Southern  Pacific,  are  made  low  to  meet  the  competition  of  steam- 
ship lines  from  the  Atlantic  to  the  Pacific  coast,  especially  from 
New  York  to  San  Francisco,  both  by  way  of  Panama  and  Cape 
Horn.  There  is  also  competition  by  sail,  though  less  potential, 
by  the  latter  route.  Rates  from  interior  points  in  the  east  to 
Pacific  coast  points  are  influenced  to  some  extent  by  the  combi- 
nation of  rail  rates  to  the  Atlantic  and  those  from  the  seaboard 
wholly  by  water  or  by  rail  and  water. 
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A  large  proportion  of  the  rails  shipped  from  the  east  to  San 
Francisco  go  by  New  York  and  the  Southern  Pacific  steamship 
and  rail  line  via  New  Orleans.  Water  routes  from  New  York 
have  made  a  rate  of  75  cents  on  rails  from  that  port  to  San  Fran- 
cisco when  the  traffic  originates  in  the  interior,  and  they  absorb 
into  it  the  local  to  the  seaboard,  or  so  much  of  it  as  does  not 
exceed  30  cents  per  hundred  pounds.  Iron  and  other  steel  arti- 
cles like  bar  iron  and  steel  rails  are  desirable  freight  for  ships  for 
ballast,  and  this  fact  increases  competition  by  them. 

8.  In  selling  its  products  in  San  Francisco  the  complainant 
must  meet  not  only  the  competition  of  manufacturers  in  Illinois, 
Pennsylvania,  Alabama  and  other  states,  but  also  the  competition 
of  foreign  countries  where  iron  and  steel  goods  are  produced. 
The  price  in  San  Francisco  is  partly  controlled  by  the  price  of 
the  articles  in  the  foreign  market  and  cost  of  transportation 
therefrom.  Foreign  ships  frequently  bring  to  Pacific  coast 
points,  in  ballast,  coal  and  iron  products  at  low  rates. 

9.  Following  is  a  table  showing  changes  in  rates  on  iron  arti- 
cles from  Chicago,  Mississippi  river  points,  Missouri  river  points 
and  New  York  since  July  18,  1892 : 


Statement  Showing  Changes  in  Boies  on  Iron  and  Steel  to  San 
Francisco^  Cal.^from  Chicago^  Mississij>pi  Biver^  Missouri 
Hiver  and  New  York, 


To 
8ab  Fbanciboo,  Oal. 


Bar  Iron 

Cast  Iron  W.  Pipe 

Steel  Rails 

Railway  Fastenings... 

Billet  &  Blooms 

Pig  Iron 

Rivets  in  Boxes 

14 ails  &  Spikes 

Nails,  ilurse 


Rats  in  Cents  per  100  Pounds. 
From  Chicaoo,  III. 


& 


T|18,M 


I 


115 
110 
80 
80 
115 
110 
115 
110 

no 


& 


*!"!•» 


•  c 
(( 
«« 
(• 
(I 
if 
II 


60 
70 
60 
60 
60 
60 
60 
60 
60 


I 


4|lfl|N 
«< 


•  • 
<< 
<« 
<• 
<( 
«« 


I 


50 
50 
60 
60 
60 
50 
50 
50 
50 


4|ll|f4 


<< 
<< 
•  • 
(« 
<« 
(• 
(( 


40 
80 
00 
00 
80 
80 
80 
80 
180 


00 
00 
00 
00 
00 
60 
00 
60 


^ 
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Rate  in  Cents  per  100  Pounds. 

To 

From  Missisisippi  Riybr. 

San  Francisco.  Cal. 

• 

• 

• 

a  ^ 

s 

S 

S 

s 

5 

V 

o 

sS 

& 

no 

& 

& 

50 

4|U|M 

-5 
40 

l& 

Bar  Iron 

1,18,W 

l,ll|U 

50 

Cast  Iron  W.  Pipe 

106 

67 

50 

30 

50 

Steel  Rails 

77 
77 

58 
58 

60 
60 

60 
60 

60 

Railway  Fastenings... 
BUlet  &  Blooms 

60 

110 

58 

50 

80 

50 

Pig  Iron 

106 

58 

50 

80 

50 

Rivets  in  Boxes 

110 

58 

50 

80 

50 

Nails  &  Spikes 

106 

58 

50 

80 

50 

Nails,  Horse 

106 

58 

50 

80 

50 

Bar  Iron 

Cast  Iron  W.  Pipe... 

Steel  Rails 

Railway  Fastenings... 

Billet  &  Blooms 

Pig  Iron , 

Rivets  in  Boxes ., 

Nails  &  Spikes 

Nails,  Horse , 


From  Missoxtri  Riyer. 

T|181H 

105 

4111|flt 

54 

4|lf|N 

50 

4|li|N 

40 

•  ( 

99 

68 

50 

80 

i< 

72 

54 

60 

60 

« 

72 

64 

60 

60 

« 

105 

54 

60 

80 

<f 

99 

64 

60 

80 

cc 

105 

64 

60 

80 

«< 

99 

64 

60 

80 

cc 

99 

54 

60 

80 

60 
60 
60 
60 
50 
60 
60 
50 
60 


From  New  York— Fta  Sunset  Line. 

Bar  Iron ...--. 

4|U|tS 

«« 
<• 
<< 
« 
(< 
<< 
<« 

80 
80 
60 
60 
80 
60 
80 
80 
30 

S|14|fS 
•  ( 
<< 

C( 

(< 

s;ii  ts 
(< 
If 

40 
80 

60 

Cast  Iron  W.  Pipe 

60 

Steel  Rails 

60 

Railway  Fastenings 

60 

Billet  &  Blooms 

60 

Pig  Iron 

50 

Rivets  in  Boxes....... 

50 

Nails  &  Spikes........ 

60 

Nails,  Horse 

... 

.. 

60 

Bar  iron  rates  were  liigher  than  those  on  steel  rails  under  the 
schedule  in  force  July,  1892.  Since  that  time  they  have  been 
much  lower  from  the  points  mentioned,  especially  New  York  to 
San  Francisco,  having  been,  at  one  time,  only  half  the  rate  on 
steel  rails.  The  relation  of  rates  from  New  York  and  Chicago 
has  varied  materially  at  different  periods.  The  work  of  loading 
and  unloading  rails  is  usually  done  by  the  consignor  and  con- 
signee, while  bar  iron  is  generally  loaded  and  unloaded  by  the 
carrier,  and  there  is  more  checking  required  with  the  latter. 

10.  Steel  rails,  being  used  for  railway  construction  and  repaii*, 
are  often  hauled  for  the  carriers'  own  use.     While  different  rules 
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prevail,  one  half  cent  a  ton  a  mile  is  asually  the  basis  of  chaige 
made  bj  railroad  companies  against  themselves  for  carrying 
^'  company  material."  Rails  are  usually  loaded  on  flat  cars  or  in 
box  cars  with  end  doors,  but  complainant  will  load  them  in  any 
cars  that  may  be  furnished.  Bailroads  buying  rails  usually  fur- 
nish cars  for  loading  and  prefer  flat  cars  for  greater  ease  of  hand- 
ling. 

11.  The  table  below  shows  various  commodities,  rates  on  which 
are  less  than  $1.00  per  hundred  pounds  from  New  York,  Chi- 
cago, Mississippi  river  points  and  Missouri  river  points  to  San 
Francisco : 


To 

San  Francisoo.  Oaim 


Bnietsand  Blooms 

Bar,  Rod,  Hoop 

Cast  Iron  W.  Pipe 

Pig  Iron... 

Rivets  in  boxes  and  kegs 

Nails  and  Spikes 

Pitch  and  Tar 

Nails,  Horse 

Ties,  Baling 

Steel  Rails 

Grease,  Axle,  in  Pkgs. 

Railway  Fastenings 

Gunny  Cloth,  compressed  in  bales... 

Felt  Koofing 

Logwood - 

Pig  Lead 

Feldspar  in  Pkgs 

Bones 

Glass,  Window,  Common,  O.  R.  B... 

Copper,  Bar  and  Ingot 

Lead.  Pig 

Paint,  N.  O.  8 

Lye,  concentrated 

Shot,  in  bags 

Oil  Cloth  (Floor),  O.  R.  B. 

Tin  Plate 

Sad  Iron,  in  boxes  or  barrels 

Vrtrnish.  N.  O.  S. 

Hames,  Woodt-n,  in  boxes 

.Iiiie  and  .lu  e  Bulls 

Ilrinp.  in  bales 

Lumber 


Rati  nr  Ciim  fbb  100  PouirDS. 


From 

(Via  Sumet 

Route) 

Chica^. 

Miss.  River. 

Mo.  River. 

New  York. 

50 

50 

50 

50 

50 

50 

50 

50 

50 

50 

50 

60+ 

50 

50 

50 

60 

50 

60 

50 

60H 

- 

50 

50 

50 

60- 

. 

50 

50 

50 

60- 

. 

50 

50 

50 

60- 

- 

50 

50 

60 

60- 

- 

00 

60 

60 

60 

65 

65 

66 

65 

60 

60 

00 

60 

76 

76 

75 

75 

75 

76 

76 

75 

76 

76 

75 

76 

76 

76 

75 

75 

76 

76 

76 

76 

65 

60 

66 

65 

76 

70 

65 

76 

70 

70 

70 

70 

76 

76 

76 

75 

76 

76 

76 

75 

75 

76 

75 

76 

76 

76 

75 

75 

75 

76 

75 

76 

75 

75 

75 

75 

70 

70 

70 

70 

90 

00 

00 

90 

00 

00 

90 

90 

70 

70 

70 

70 

75 

76 

76 

76 

76 

76 

76 

75 

The  above  rates  from  New  York  also  apply  via  Chicago,  DL  ft  Saiita  TC 

syHt'U).  «'xrf>pt  when  marked  thus,  +. 
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13.  Following  is  a  table  showing  the  rateB  ohoiged  on  iron  arti- 
cles between  various  points : 




Pi, 

Bath  tH  CSHTa  feu  IW  I\,uNns. 

i 

1 

i 

^ 

i 
I 

i 
1 

1 
i 

1 
1 
1 

5 

i 
1 

1 

1 

i 

7b 

13» 
W 

23' 

IS 

is 
so* 

IS 

18 

88 
47 

IS 
16 
88 

IB 
16 

34* 

41 

IS 

Id 

41 

IG 

1« 

S6 
47 

IS 

16 

26 
At 

Mtas-  Rirer. 

Mo.  Rfw. 
KsnaanClly        

From 
Chicago,  HL, 

To 

30 

43' 

45 

A4 

24 
70 

34 

a. 

lUJ 
67 

88' 

From 
Pueblo 

To 

45 
30 

as 

88* 
BS 

as 

30 

4tt 

«« 

Missouri  Rirer. 

13.  The  following  table  shows  rates  on  lumber  to  Colorado 
common  points  from  the  Pacific  eout  and  from  Chicago  and 
other  points  east : 
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To  Colorado  CoiraoH  Foum. 

rwxM 

BaM  In  CMiH  per  100  PoUQdB. 

Lumber,  C  L. 

Pacific  Coast  Poiota. 

8S 

wiT,r>nii  R1-1T  T>"l»t« 

«» 

Bdisr      J 

Bates  on  gram  tbronf^hout  the  country  are  made  low  for  long 
distances  to  enable  the  traffic  to  move  freel;  from  the  prodndng 
regions  to  varioos  markets. 

14.  The  following  table  shows  east  boand  rates  from  Son  Fhm- 
deco  to  eastern  points,  on  various  commodities : 


RATES  IN  CENT8  PER  100  P01IHD8. 

Fkou 

Bui  Tuxcuco,  Oal., 

To 

1 

s 

E 

1 

1 

s 

i 

J 

1 

If 

1 

1 

^ 

1 

^ 

^ 

1 

75 

100 

05 
fiO 

126 
150 

100 
100 

125 
12S 

too 

78 

NewTork,  N.  T. 

60 

75 

65 

m 

125 

naj 

*  "  Declduoiie  Fruf  u  "  include  Apples,  Apricoia,  BeniM,  Cherrlca,  Ogmati, 
Figs,  Qrapes,  OuBToa,  NectkTineB,  Olives,  PcMhw,  Pmis,  FliUWH  Paa» 
t'ranaUa,  PruDui,  Quinces,  Mc,  «lc. 
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15.  The  evidence  does  not  show  exactly  the  shares  of  the  sev- 
eral roads  in  the  rates  from  New  York,  Chicago,  Mississippi 
river  points  or  Missouri  river  points  to  San  Francisco  on  any 
defendant  line,  but  it  is  to  the  effect  that  the  divisions  are  on  a 
basis  of  constructive  mileage  west  of  the  Missouri  river,  and  that 
the  Southern  Pacific  has  an  arbitrary  for  the  Oakland  Bay  trans- 
fer which  is  deducted  before  pro-rating.  The  rates  of  40  cents 
on  steel  rails  and  33  cents  on  bar  iron,  which  are  asked  by  the 
complainant,  would  give  the  Southern  Pacific  and  other  roads 
which  participate  in  the  traffic  from  Pueblo  to  San  Francisco 
more  than  they  receive  out  of  the  through  rates  from  Chicago, 
Pittsburg,  or  New  York. 

16.  The  Southern  Pacific  Company  owns  and  operates  a  rail- 
road from  New  Orleans  to  San  Francisco,  2489  miles,  and  oper- 
ates the  Central  Pacific  from  Ogden  to  San  Francisco,  about  895 
miles.  The  water  line  from  New  York  to  New  Orleans  con- 
trolled by  the  Southern  Pacific  is  known  as  the  Morgan  Steam- 
ship Line.  Of  the  through  rate  of  60  cents  per  hundred  on  rails 
from  New  York  to  San  Francisco  over  this  water  line  and  the 
Southern  Pacific,  the  former  is  allowed  for  its  share  about  one 
fifth  and  about  the  same  proportion  of  the  50  cent  rate  on  bar 
iron,  the  rail  line  from  New  Orleans  taking  the  remainder.  Of 
the  rates  on  iron  and  steel  traffic  from  Chicago  via  the  Illinois 
Central  to  New  Orleans  and  the  Southern  Pacific  thence  to  San 
Francisco,  the  former  receives  from  22  to  24  per  cent.  A  ship- 
ment of  2000  tons  of  steel  rails  was  earned  by  this  route  during 
the  pendency  of  this  case.  The  southern  route  of  the  Southern 
Pacific  from  New  Orleans  to  San  Francisco  is  mostly  through  a 
section  of  country  thinly  populated,  and,  though  the  grades  are 
easier  than  on  its  northern  route  from  Ogden  to  San  Francisco,  it 
is  as  expensive  to  operate,  and  probably  more  so,  on  account  of 
the  difference  in  cost  of  supplying  coal  and  water  in  the  two  sec- 
tions. 

On  the  basis  of  24  per  cent  to  the  Illinois  Central,  the  Southern 
Pacific  receives  out  of  the  60  cent  rate  on  rails  shipped  through 
New  Orleans  from  Chicago  about  46  cents,  equal  to  about  3f  mills 
per  ton  per  mile  for  2489  miles  from  New  Orleans,  or  $110.40 
per  car  of  24,000  pounds.  The  rate  per  ton  per  mile  for  the 
whole  distance  from  Chicago  is  a  little  over  8^  mills,  and  the 
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revenue  per  car  is  $144.00.  Of  a  like  rate  on  rails  from  New 
York  via  its  water  and  rail  route  to  San  Francisco  the  rail  line  of 
the  Southern  Pacific  from  New  Orleans  receives  about  ^  or  48 
cents,  not  quite  3{  mills  per  ton  per  mile,  or  $115.20  per  car  of 
24,000  pounds. 

17.  A  rate  of  40  cents  on  rails  fron  Pueblo  to  San  Francisco 
would,  based  on  a  distance  of  1559  miles,  yield  the  carriers  bo- 
tween  those  points  5.13  mills  per  ton  per  mile ;  and  a  rate  of  3S 
cents  on  bar  iron  would  yield  them  about  4.23  mills  per  ton  per 
mile.  By  the  short  line  of  2418  miles,  the  Chicago  rate  of  60" 
cents  on  rails  yields  4.96  mills  per  ton  per  mile  and  the  50  cent 
rate  on  bar  iron  4.13  mills.  Under  the  rates  proposed  by  com- 
plainant from  Pueblo  the  roads  therefrom  would  receive  more  per 
ton  per  mile  than  upon  the  traffic  from  Chicago  under  existing 
rates. 

On  a  carload  of  24,000  pounds  of  rails  a  rate  of  40  cents  from 
Pueblo  to  San  Francisco  would  give  a  car  revenue  per  mile  of 
6.157  cents,  or  a  total  for  the  whole  distance  of  $96.00  per  car» 
The  same  carload  weight  of  bar  iron  from  Pueblo  to  San  Fran- 
cisco at  a  33  cent  rate  would  afford  a  revenue  per  car  per  mile  of 
5.080  cents,  or  a  total  car  revenue  of  $79.20.  The  revenne  per 
car  per  mile  and  total  car  revenue  from  Chicago  to  San  Francisco 
on  rails  and  bar  iron  is :  Rails,  per  car  per  mile,  5.955  cents ;  total 
car  revenue,  $144.00.  Bar  Iron,  per  car  per  mile,  4.963  cents ; 
total  car  revenue,  $120.00.  Though  the  distance  from  Paeblo  to 
San  Francisco  is  only  64^  per  cent  of  the  distance  from  Chicago 
to  San  Francisco,  the  total  revenue  per  car  under  proposed  ratea 
from  Pueblo  would  be,  on  rails,  6&|  per  cent  of  the  revenue  of  a 
like  car  from  Chicago  and,  on  bar  iron,  66  per  cent  of  that  of  a 
like  car  from  Chicago.  The  existing  rate  of  $1.60  from  Pueblo 
^mes  to  $384.00  per  car,  and  is  2|  times  greater  on  rails  and  3^ 
times  greater  on  bar  iron  than  from  Chicago.  The  same  terminal 
cost  of  litindling  arises  at  San  Francisco,  wherever  the  shipments 
originate.  There  is  no  evidence  showing  greater  terminal  ex-w 
penses  to  the  carriers  at  Pueblo  than  at  Chicago  and  other  points 
of  origin  east  of  Pueblo.  After  the  cars  are  lined  up  in  trains, 
billed  and  routed  from  Pueblo  to  San  Francisco,  a  distance  of 
over  1500  miles,  the  carriers   between  those  points  are  at  no 
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greater  expense  in  the  hanl  to  and  delivery  at  San  Francisco  than 
they  are  for  like  freight  bronght  to  them  at  Pueblo  from  Chicago 
or  other  points. 

18.  Articles  known  as  low  class  freight,  and  which,  if  they 
move,  require  and  are  generally  given  comparatively  low  rates, 
yield  revenue  below  the  average  per  ton  per  mile  for  all  freight. 
They  usually  move  in  full  carloads,  so  that  the  capacity  of  the  car 
is  wholly  utilized.  The  risk  of  the  carrier  is  less  by  far  than  in 
the  case  of  high  class  freight  The  rates  on  certain  iron  and 
steel  articles,  substantially  such  as  are  covered  by  the  complaint 
in  this  case,  between  various  points  hereinbefore  set  forth  show 
that  these  commodities  are  generally  regarded  by  carriers  as 
among  the  lowest  kinds  of  freight.  The  average  cost  throughout 
the  country  of  carrying  all  classes  of  freight  in  the  year  ending 
June  30, 1893,  was  5.79  mills,  and  the  average  revenue  per  ton 
per  mile  was  8.78  mills,  and  in  the  year  ending  June  80, 1894, 
the  average  revenue  per  ton  per  mile  was  8.80  mills.  The  oper- 
ating expenses  were  less  per  mile  in  1894  than  in  1898.  The 
average  cost  and  receipts  per  mile  on  the  heavy  low  grade  freights, 
including  iron  and  steel  articles,  cannot  be  precisely  stated,  but 
were  manifestly  much  less  than  the  average  for  all  trafllc. 

The  following  table  shows  the  average  receipts  per  ton  per 
mile  on  all  classes  of  traffic,  gross  earnings  per  mile,  total  operat- 
ing expenses  per  mile,  cost  of  conducting  transportation  per  mile, 
and  ratio  of  cost  of  conducting  transportation  to  total  operating 
expenses,  for  the  various  defendant  roads  during  the  year  ending 
June  30, 1894 : 
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Data  Coiii'c.kii  KRnu  Ammdal  Kbpobts  op  Roads  JS'aukd,  rcH 
THE  Year  Esdiko  Junk  30.  1.894 


NAME  OF  ROAD. 

1 
1 
1 

II 

fi 

II 
|l 

s 

[ 

o 

'2 

"J 

I 
i 

1 

an': 

Dollar: 

lioli.tr: 

DoUar,, 

{•erOrnl. 

AlchlBOu.Tupi^ka  &  iJanUFu  K-H. 

UO.U78 

481B.a4 

347u.4e 

1758.60 

60.(1? 

AiliiDtic&Prtciflc  R.  R 

OI.OOS 

3S18  90 

3188.77 

I647,8» 

51. en 

Colorsdo  Mld1a..d  R,  R 

OI.SUO 

4006,68 

8823,23 

1998.06 

68.15 

St.  Louia  &  San  FmDCiaco  Ry. 

01.148 

4619.27 

8003.  tg 

1660.74 

51.11 

Cbiratj^,  BurllogtoD  &  Q.  K.  R.. 

Line  Eb^I  of  MiswiurL  River  . . 

00.788 

8119.70 

4751.59 

2573.77 

54.13 

Line  West  of  Miesouri  Hiver. . 

01,324 

8807,28 

1874,89 

b8il.ni) 

49.9S 

t'bicage.  Hock  Wand  A  Pac.  ... 

00.089 

B641.1G 

3813.10 

SI40.88 

64. « 

Denver  &  Rio  Grande  R.  R  . . . 

m.rm 

B894.71 

2414.20 

1331.87 

58.10 

Rio  Grande  Wesujni  Ry. 

01.405 

3877.03 

2987.06 

1398.88 

3SZ9 

SoulLero  PaciacCo.: 

00-000 
01.819 

5S33.48 
fl743.87 

40ST.08 
4142.78 

31110.60 
2170.58 

Union  PMciairRy.; 

Union  it  Clicyenne  Dlv 

00,flC4 

10713.18 

6791,70 

3417.61 

50.88 

KanwBl)Lv.&U«veuw'lhB-h 

00.9118 

419U.54 

3801. 09 

1279.81 

44.71 

The  ijitiy  of  cost  of  conduct  in;;  traiispoi-tatioii  (movement  of 
the  tnilhc)  to  total  operating  expenses  for  all  the  roadd  of  the 
ooiintn-  for  the  year  ending  June  30,  1803,  was  52.65  per  cent, 
iiii(]  for  the  year  cikI  intj  J  une  30, 1894,  it  was  53,9S  per  cent,  greater 
with  two  exceptions  thiin  that  shown  for  tiie  defendant  roads  in  the 
Hbove  tul)le.     The  ratio  uf  cost  of  condnctinj;  transportAtiou  tu 
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total  expenses  includes  passenger  as  well  as  freij^t  moveinent 
The  rate  per  ton  per  mile  under  the  60  cent  rate  on  rails  from 
Cliicago  is,  as  before  shown,  4.96  mills.  If  the  total  cost  for 
tmnsporting  tliis  article  of  freight  were  folly  np  to  the  average  of 
5.70  mills  per  ton  per  mile  for  the  fiscal  year,  1898,  which,  by 
reason  of  the  facts  foand  and  hereinbefore  stated,  it  cannot  be,  the 
rate  per  ton  per  mile  of  4.96  mills  from  Chicago  would  still  be 
about  1.90  mills  per  ton  per  mile  above  the  average  cost  of  con- 
ducting transportation.  The  4.13  null  rate  per  ton  per  mile  un 
bar  iron  from  Chicago  would  also  be  considerably  above  die 
average  of  such  cost  for  that  year.  The  rate  per  ton  per  mile 
from  Pueblo  to  San  Francisco  under  a  40  cent  rate  per  hmidred 
on  rails  would,  as  stated  above,  be  5.13  mills. 

All  rates  per  ton  per  mile  in  this  report  are  computed  on  the 
basis  of  2000  lbs.  to  the  ton,  though  many  of  the  rates,  as  stated 
in  rate  sheets,  are  per  ton  of  2240  lbs. 

CONOLUSIOITB. 

The  defendants  are  subject  to  the  provisions  of  the  Act  to  Beg- 
nlate  Commerce. 

No  proof  has  been  offered  with  a  view  to  reparation,  and  no  or- 
der will  be  made  in  respect  thereto. 

The  offsetting  of  natural  disadvantages  of  a  business  at  one 
place  as  compared  to  a  like  business  at  another,  by  discrimination 
in  freight  charges,  is  inconsistent  with  the  equality  provisions  of 
the  statute.  Therefore  the  excess  of  cost  to  the  complainant  in 
manufacturing  its  products  at  Pueblo  over  that  to  its  competitors 
in  other  localities  by  reason  of  inferiority  of  its  coal  and  iron  ore, 
the  structure  or  condition  of  its  plant  and  cost  of  labor,  or  other 
like  causes,  is  not  to  be  considered  in  ascertaining  the  rightful 
relative  adjustment  of  rates  from  such  places,  though  such  facts 
may  emphasize  the  necessity  to  complainant's  business  of  the  re- 
moval of  undue  artificial  barriers  added  to  natural  disadvanttiges. 

It  is  consistent  with  the  law  for  a  carrier,  within  reasonable 
limits,  to  accept  less  per  ton  per  mile  upon  long  hauls  than  upon 
short  ones  and  to  widen  the  disparity  between  such  rates  as  the 
difference  in  distance  increases.  Hence  the  proportion  received 
by  stnne  of  the  carriers  out  of  a  long  distance  through  rate  is  not 
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necesfiarily  the  measure  of  the  tlirough  rate  which  such  carriers 
are  entitled  to  make  over  a  materially  shorter  distance,  though 
such  proportion  is  an  important  consideration  in  determining  tlie 
rightful  relation  of  the  two  through  rates. 

Unreasonable  disparity  between  the  rates  on  hauls  of  different 
length  to  a  common  destination,  whetlier  by  one  carrier  or  by 
more  than  one  jointly,  resulting  in  undue  advantage  to  one  lo- 
cality or  business  or  disadvantage  to  another,  is  unhiwfuL 

The  competition  of  water  routes,  so  much  relied  upon  by  the 
defense,  is  altogether  inadequate  to  accouTit  for  the  general  rela- 
tively low  rating  of  himbcr,  grain,  and  other  staple  or  heavy  goods 
to  or  between  inland  points,  and  that  of  a  loTig  list  of  commodi- 
ties, including  iron  and  steel,  to  San  FraTicisco  from  Cliicago  and 
so-called  Mississippi  river  and  Missouri  river  points,  from  none 
of  which  can  shipments  be  made  by  water  to  San  Francisco  with- 
out transfer  and  the  use  of  considerably  more  time  than  by  rail.. 
Many  of  these  points  are  not  sitnated  so  that  consignments  by 
water  can,  with  any  considerable  degree  of  constancy  or  in  any 
practicable  sense,  be  made  at  all.  Although  water  or  water  and 
rail  rates  from  New  York  to  San  Francisco  may,  at  times,  be  so 
low  that  in  conjunction  with  low  rates  from  interior  points  to  the 
seaboard  they  divert  some  traffic  from  the  direct  rail  lines  from 
such  points,  yet  if,  as  is  claimed,  they  be  so  to  the  extent  of  affect- 
ing transportation  from  Chicago,  Mis6is.«ippi  river,  and  Missouri 
river  points,  possibility  of  shipping  by  railroad  at  rates  shown  in 
the  findings  from  Pueblo  to  Galveston  and  thence  by  water  also 
exists.  This  port  is  much  nearer  than  New  York  to  Panama,  and 
vessels  from  it  may  sail  arouTid  Cape  Horn  as  well  as  from  New 
York.  Moreover,  the  southern  route  of  the  Southern  Pacific  is 
crossed  bv  the  Union  Pacific,  Denver  &  Gulf  and  its  connections 
from  Pueblo  to  Galveston  at  a  point  far  west  of  New  Orleans, 
where  the  Southern  Pacific  connects  with  its  steamer  line  from 
New  York,  and  with  the  Illinois  Central  from  Chicago. 

But  this  case  rests  upon  broader  grounds  than  possible  availa- 
bility of  competition  by  such  rail  and  water  rente.  The  dis- 
))arity  between  higher  rates  for  short  hauls  than  lower  ones  on 
long  hauls,  the  latter  involving  greater  service  and  expense  on 
the  part  of  the  carrier,  is  usually  defended  upon  the  ground, 
vN'hcre  competition  of  other  carriers  is  set  up,  that  anlesB  the 
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lower  rate  is  made  the  traffic  will  not  move  by  the  defendant's 
line  but  will  be  eeenred  by  its  competitors.  Whatever  may  be 
the  merits  of  this  defense,  it  would  seem  that  better  cause  exists 
for  lower  rates  where,  under  higher  ones,  the  traffic  is  sub- 
jected to  such  disadvantage  or  prejudice  that  it  will  not  move  at 
all.  Such  is  the  situation  developed  in  the  case  under  considera- 
tion. The  rates  in  force  from  Pueblo  to  San  Francisco  prohibit 
the  movement  of  iron  and  steel  articles  from  the  former  place  to 
the  latter,  while  greatly  lower  rates  from  other,  though  far  more 
distant  points,  prevail.  While  some  of  the  relatively  low  rates 
<»n  low  class  commodities,  including  iron  and  steel,  are  lower  be- 
(-anse  of  competition  by  water  than  they  would  otherwise  be,  the 
<^neral  comparatively  low  rating  applied  to  them  is  largely  due 
to  the  character  of  such  commodities,  the  use  to  which  they  are 
|>at,  the  demand  for  them  in  large  quantities  throughout  the 
country,  their  susceptilnlity  of  movement  at  less  cost  and  risk  to 
the  carrier  than  high  class  and  more  valuable  freight,  and  other 
like  conditions.  It  is  to  the  interest  of  the  carriers  as  well  as  the 
public,  that  their  rates  be  low  enough,  if  not  below  a  remunera- 
tive point,  to  permit  the  general  movement  and  distribution  ot 
these  commodities  in  general  demand  in  large  quantities  for  con- 
^r ruction,  building,  manufacturing,  and  other  purposes.  Reason- 
.'ilile  freedom  of  such  movement  and  distribution  stimulates  the 
growth  and  development  of  the  country  and  thereby  promotes 
all  interests.  The  general  prevalence  of  such  lower  i-ates  on  this 
c-liaracter  of  freight  is  due  to  the  carriers'  usual  policy  of  making 
rates  that  will  fairly  permit  the  tnifhc  to  move,  if  of  such  value 
that  it  will  bear  reasonable  charges. 

Rates  on  steel  rails  and  other  low  grade  freights  of  the  charac- 
ter stated,  yielding  per  ton  per  mile  the  average  received  on  all 
freight,  would  be  unjust.  The  value  of  the  goods,  the  cost  of  the 
service,  the  (le;xree  of  risk  to  the  carrier,  among  other  considcM*a- 
tions,  have  im^K>rtant  bearing  upon  the  relation  of  rates  on  dif- 
ferent kinds  of  traffic  as  well  as  the  reasonableness  of  the  rate 
on  a  specitic  article. 

It  is  contended  by  the  complainant  that  but  for  the  obstructive 
position  taken  by  the  Southern  Pacific,  the  rates  compluined  of 
herein  would  not  have  been  made  so  high,  and  some  of  the  tes- 
timony tends  to  show  that  it  may  be  for  the  interest  of  the  South* 
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ern  Pacific  to  encourage  iron  and  steel  ti-affic  via  New  Orleans  so 
as  to  obtain  for  itself  a  longer  rail  haal  and  greater  compensation 
than  on  such  traffic  routed  via  Ogden  and  its  Central  Pacific' 
division.  However  this  may  be,  discriminations  and  prejudices 
both  as  to  rates  and  facilities  have  sometimes  been  foand  to  result 
from  the  apparent  interest  of  carriers  to  secure  freight  at  points 
situated  with  reference  to  the  place  of  destination  so  as  to  give  a 
long  haul,  though  at  lower  rates  than  a  much  shorter  one  at 
higlier  rates,  the  former  yielding  greater  aggregate  revenue.  In- 
e  ju.ility  in  treatment  of  shippers  and  localities,  having  no  other 
justification  than  this  end,  is  indefensible. 

It  may  fairly  be  assumed  that  the  employment  of  five  thousand 
met)  by  the  complaining  company  is  the  basis  of  support  of 
prohably  fifteen  to  twenty  thousand  persons.  Its  business  results 
largely  in  developing  the  natural  resources  of  a  state ;  it  makes 
material  mostly  used  in  the  industrial  trades  and  on  railroads 
themselves  in  construction  and  repairs ;  it  is  located  about  one 
thousimd  miles  nearer  to  San  Francisco,  the  chief  market  on  tlie 
Pacific  coast,  and  one  of  the  great  iron  and  steel  markets  of  the 
world,  than  any  of  its  competitors.  It  cannot  move  its  plant  tn 
other  localities  more  favored  by  transportation  interests.  These 
facts  do  not  entitle  it  to  different  consideration  in  respect  of  just 
rates  than  small  concerns  and  individuals  are  entitled  to,  but  thev 
help  to  ilhi::^tratc  the  far  reaching  extent  to  which  serious  injury 
may  be  unjustly  effected,  directly  and  indirectly,  by  methods  and 
practices  which  the  statute  was  designed  to  prohibit.  In  a  case 
of  alleged  unreasonableness  and  injustice  in  the  relation  of  trans- 
portation charges,  the  character  of  the  goods  and  the  competition 
of  like  traffic  at  common  points  of  sale  are  as  well  entitled  to 
consideration  as  the  competition  of  carriers.  Whether  the  com- 
paratively low  rating  gener.illy  applied  to  iron  and  steel  oom- 
modities  is  due  to  water  competition,  railroad  competition,  mar- 
ket or  commodity  competition,  arbitrary  or  long  used  customs  of 
rate  making,  or  the  inherent  nature  of  the  traffic  itself,  or  all  of 
these,  tiie  reasonableness  or  justice  of  rates  charged  to  one  shipper 
or  from  one  locality  must  be  determined  upon  all  the  matei'ial  con- 
siderations which  affect  the  interests  of  the  shipper  aad  oairfar  in 
the  traffic  and  its  movement. 

As  to  the  shipment  of  iron  and  steel  from  foreign  countries  to 
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San  Francisco  at  low  rates  by  water,  such  foreign  product  affects 
the  industry  at  Pueblo  as  well  as  at  eastern  points  in  respect  to 
participation  in  supplying  that  market 

Our  conclusion  is  that  the  rates  in  question  are  unreasonable 
and  unjust,  and  that  they  subject  complainant,  the  localities  in 
the  state  of  Colorado  where  its  industry  is  carried  on,  and  its 
traffic  in  iron  and  steel  articles  to  San  Francisco,  to  undue  and 
unreasonable  prejudice  and  disadvantage,  and  result  in  giving 
undue  preference  and  unreasonable  advantage  to  other  shippers 
in  the  United  States  of  iron  and  steel  over  the  defendant  roads  to 
San  Francisco, 

The  defendants  carrying  from  Pueblo  westward  practically 
concede  in  their  answers  that  rates  in  effect  from  the  east  to  San 
Francisco  should  be  allowed  from  Pueblo.  It  is  also  concedcil 
that  the  share  of  the  carriers  from  Pueblo  in  the  rate  of  60  cents 
on  rails  and  like  traffic  and  that  of  50  cents  on  bar  iron  and  other 
iron  articles  from  points  in  the  east,  of  which  Chicago  is  an  exam- 
ple, is  slightly  less  than  the  rates  of  40  cents  on  rails  and  83  cents 
on  bar  iron  insisted  upon  by  the  complainant.  The  terminal  ex- 
penses incident  to  supplying  cars  for  loading,  routing,  billing  and 
lining  the  cars  into  trains,  and  the  like,  as  well  as  a  difference  in 
the  distance  in  the  two  hauls,  affecting,  as  it  doea,  the  rate  of  cost 
per  ton  per  mile,  must  all  be  taken  into  account  in  fixing  rates 
for  this  shorter  distance.  The  revenues  per  ton  per  mile  which 
would  be  afforded  by  the  proposed  40  and  33  cent  rates  per  hun- 
dred from  Pueblo  compare  favorably  with  the  receipts  per  ton 
per  mile  derived  by  other  roads  on  their  iron  and  steel  traffic 
generally  under  rates  shown  to  be  in  force. 

It  is  shown  by  the  findings  that  the  all  rail  rate  to  San  Fran- 
cisco on  steel  rails  is  60  cents  from  New  York  by  at  least  one  of 
the  all  rail  lines,  and  that  by  all  of  the  lines  the  rates  on  rails  are 
72.3  cents  from  Pittsburg,  72  cents  from  Columbus,  60  cents 
from  Chicago,  60  cents  from  St.  Louis  and  other  Mississippi  river 
points  (58  at  the  beginning  of  this  case),  and  60  ei  nts  from  Omaha 
or  Kansas  City  and  other  Missouri  river  points  (54  cents  at  the 
beginning  of  this  case).  In  our  opinion  a  much  less  rate  can  well 
))e  afforded  and  should  be  made  by  the  carriers  from  Pueblo,  a 
point  farther  west  by  a  great  many  miles  than  any  of  the  points 
just  mentioned. 
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Taking  all  the  facts  and  circumstances  into  consideration  and 
making  dne  allowances  tlierefor,  we  think  the  rates  from  Pueblo 
to  San  Francisco  should  not  exceed  45  cents  per  hundred  pounds 
on  steel  rails  and  railway  fastenings  or  37^  cents  per  hundred 
pounds  on  bar  iron,  east  iron  water  pipe,  pig  iron,  billets,  blooms, 
rivets,  nails,  and  spikes,  nor  should  the  mtes  from  Pueblo  to  San 
Francisco  on  such  traffic  or  on  other  iron  and  steel  articles  be 
•greater  at  any  time  than  75  per  cent  of  mtes  contemporaneously 
in  force  on  like  traffic  from  Chicago  to  San  Francisco  over  any  of 
the  defendant  roads.     An  order  to  this  effect  will  be  entered. 

The  percentage  relation  iSxed  in  the  foregoing  order  is  confined 
to  rates  from  Pueblo  and  Chicago  in  the  expectation  that  the 
present  relation  of  rates  applying  to  San  Francisco  from  Chicago, 
Columbus,  Pittsburg,  and  other  eastern  points  over  the  various 
routes  in  use  will  not  be  changed  in  such  manner  as  to  result  in 
new  injustice  to  Pueblo,  but  to  guard  against  such  a  contingency 
this  case  will  be  held  open  for  such  further  proceedings  or  action 
as  may,  at  any  time,  appear  necessary. 

Wide  disparity  in  the  relative  rates  on  various  iron  and  steel 
articles,  of  which  bar  iron  and  steel  rails  may  be  taken  as  exam- 
[)le8,  is  shown  by  tables  set  out  in  the  findings,  rails  taking  higher 
I'ates  to  some  points  and  bar  iron  higher  rates  to  other  points. 
This  matter  cannot  be  treated  at  this  time  for  want  of  suflScient 
evidence,  but  the  case  will  also  be  held  open  for  any  required 
action  in  regard  thereto,  and  nothing  in  the  order  now  issued 
shall  pevent  the  carriers  from  changing  the  rates  on  these  com- 
modities within  the  maximum  rate  provided  for  rails  from  Pueblo 
ru  San  Francisco,  and  as  they  may  be  advised  is  lawful  from  other 
localities. 

The  methods  adopted  by  the  carriers  in  establishing  rates  to 
Pacific  coast  points  from  all  points  between  Chicago  or  the 
Mississij)pi  river  and  the  Atlantic  seaboard  are  open  to  very 
serious  criticism.  These  rates  are  mostlv  indicated  in  numerous 
circulars  showing  the  basis  of  making  the  rates  and  are  intended 
to  stand  as  tariffs.  JMere  designation  in  a  paper  or  circular  of  the 
means  of  arriving  at  rates  by  calculation  or  reference  to  other  papers 
or  tariffs  does  not  constitute  the  rate  sheet  re<iuired  to  be  pub- 
lished and  filed  by  section  six  of  the  law.  Those  circulars  may 
be  instructive  to  agents  and  contain  information  helpful  to  this 
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CominUsioD,  in  coonectioti  with  properly  framed  schedules  coo- 
tainiiig  definite  stAtements  of  nites  in  force,  but,  standing  alone, 
tbey  are  aeitlier  specific  nor  capable  of  eaay  interpretation. 
Another  reprehensible  practice  is  tliat  of  a  carrier  reifsuiiig  the 
tariff  of  another  line  und  by  a  supplement  concnrrently  issued 
limiting  its  use  of  the  rates  therein  prescribed  to  such  as  are  over 
11  specitied  minimum.  Some  of  the  rate  sheets,  obscure  in  theiti- 
6clvee,  have  been  so  chauged  by  numerous  ameudments  and  sup- 
plements as  to  make  it  impracticable  to  detentiine  with  certainty 
what  ratea  are  in  force  nver  the  roads  to  which  tliey  apply.  The 
only  satisfactory  method  of  publishing  rates  is  to  definitely  statu 
the  charges  fixed  between  points  clearly  specified,  without  bur- 
dening and  confusing  the  public  with  involved  calculations,  or  with 
Bcrntinising  a  scries  of  supplements  to  determine  whether  a  paj'- 
ticnlar  rate  has  been  cI:aiio;ed  since  the  original  tarill  was  issued. 
The  carriers  are  expected  to  remedy  the  defective  chai-acter  I'f 
their  rate  aehedules,  both  as  to  form  and  couteiits,  without  delii_\ 
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MILTON  EVANS  F.  THE  UNION  PACIFIC  RAILWAY 
COMPANY  AND  S.  H.  H.  CLARK,  OLIVER  W.  MINK, 
E.  ELLERY  ANDERSON,  JOHN  W.  DOANE,  AND 
FREDERIC  R.  COUDERT,  Receivers  of  said  UNION 
PACIFIC  RAILWAY  COMPANY;  THE  OREGON 
SHORT  LINE  &  UTAH  NORTHERN  RAILWAY 
COMPANY  individually  and  as  operating  the  railroad  and 
steamboat  lines  of  THE  OREGON  RAILWAY  «k  NAVI- 
GATION COMPANY,  AND  S.  H.  H.  CLARK,  OLIVEB 
W.  MINK,  E.  ELLERY  ANDERSON,  JOHN  W. 
DOANE,  AND  FREDERIC  R.  COUDERT,  Reodvere 
of  said  OREGON  SHORT  LINE  &  UTAH  NORTHERN 
RAILWAY  COMPANY ;  THE  OREGON  RAILWAY 
&  NAVIGATION  COMPANY,  AND  EDWIN  Mo- 
NEILL,  the  Receiver  of  said  OREGON  RAILWAY  AND 
NAVIGATION  COMPANY. 


a  D.  MAT  V.  EDWIN  McNEILL,  Receiver  ef  THE  ORE- 
GON RAILWAY  &  NAVIGATION  COMPANY,  AND 
THE  OREGON  RAILWAY  &  NAVIGATION  COM- 
PANY. 


Decided  Fdtruary  8, 1896. 


1.     Prior  leave  of  a  court  which  has  appointed  the  receiver  of  a  raflroad  com- 
"nriy  ts  not  necessary  to  entitle  a  shipper  (o  complain  againat  such  receiver 
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in  a  proceeding  before  the  Commission,  nor  is  such  leave  necessa.y  to  give 
the  CommiflBion  Jurisdiction  in  such  a  proceeding. 

2,  A  showing  of  sabstantial  similarity  in  transportetion  conditions  is  neces- 
sary to  make  the  rates  of  carriers  in  sections  of  the  country  other  than  thai 
served  by  the  defendant  road  proper  standards  of  comparison  in  a  case  of 
alleged  unjust  and  unreasonable  diarges. 

t.  Principles  laid  down  in  MorreU  ▼.  Union  Pae.  R  (h.4  Inters.  Com.  Rep. 
489,  6  I.  C.  C.  Rep.  121,  and  Nnoland  v.  Northern  Pae.  R  (h.  4  Inters. 
Com.  Rep.  474.  6  L  C.  a  Rep.  181,— reaffirmed  and  ai^lied  in  these 


4.  Upon  complaints  of  unreasonable  and  unjust  rales  for  the  transporlaUon 
of  wheat  from  Walla  Walla  and  Dayton,  Wash.,  to  Portland,  Or.,  and 
after  investigation  and  consideration  of  all  the  fads  and  circumstances  in 
each  case,— A<ff ;  That  the  rates  complained  of  were  unjust  and  unreason- 
able; that  reduced  wheat  rates  put  in  force  between  said  points  during  the 
pendency  of  these  proceedings  are  still  above  reasonable  and  Just  dkarges 
for  the  service  rendered;  that  the  wheat  rate  from  Walla  Walla  to  Port- 
land should  not  exceed  11^  cents  per  hundred  pounds,  or  |8  90  per  ton; 
and  the  rate  for  the  somewhat  longer  distance  from  Dajton  to  Portland 
should  not  exceed  90  cents  per  hundred  pounds,  or  H*^  pw  Urn.  Oom- 
plainants'  claim  for  money  reparation  denied. 

(NoA.  884^  89L) 

W.  H.  Reed  for  complainant  Evans. 

Tv/mer^  Ora/oes^  dk  McKinstry  and  Richard  H.  OrmAm  for 

complainant  May. 

W.  R.  Kelly  for  Union  Pacific  Bailway  Company,  Oregon 
Short  Line  &  Utah  Northern  Bailway  Company  and  S.  H.  £L 
Clark,  Oliver  W.  Mink,  E.  EUery  Anderson,  John  W.  Doane, 
and  Frederic  R.  Coudert,  as  Receivers  of  the  Union  Pacific  Rail- 
way Company,  Oregon  Short  line  &  Utah  Northern  Railway 
Company,  and  Oregon  Railway  &  Navigation  Company. 

Cox^  Cotton^  Teal^  cfe  Mvrwr  for  Oregon  Railway  &  Naviga- 
tion  Company  and  Edwin  McNeill,  the  Receiver  thereof. 
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BEPOBT   AND  OPINION   OF  THE  OOMMIS8ION. 

Teomans,  Commissioner: 

The  complaint  in  the  case  of  Evans,  filed  June  15, 1894,  alleges 
that  the  defendants  charged  and  demanded  an  unjust  and  unrea- 
sonahle  rate  of  $4.70  per  ton  for  the  transportation  of  wheat  in 
carloads  shipped  over  their  railroad  from  Walla  Walla,  in  the 
State  of  Wasliington,  to  Portland,  in  the  State  of  Oregon,  a  dis- 
tance of  24:6  miles ;  and  that  a  just  and  reasonable  charge  for 
such  service  should  not  exceed  one  cent  per  ton  per  mile,  or  $2.46 
per  ton,  the  shipper  loading  and  the  consignee  unloading  the 
freight;  that  the  petitioner  on  June  2,  1894,  shipped  from 
Walla  Walla  to  Allen  &  Lewis  at  Portland  20,160  pounds  of 
wheat  in  Union  Pacific  Car  No.  35,072,  on  which  he  paid  under 
protest  the  said  rate  of  $4.70  per  ton,  although  he  tendered  for 
such  transportation  ^^  a  just  and  reasonable  fee  or  price "  in  the 
amount  of  one  cent  per  ton  per  mile,  or  $2.46  per  ton.  The 
petitioner  prays  that  a  reasonable  rate  be  determined  and  fixed ; 
that  such  rate  be  established  '^  at  $2.46  per  ton  for  said  shipment 
and  for  like  shipments  hereafter ;  and  that  the  sum  of  $2.24  per 
ton,  or  $22.57,  the  total  excess  over  a  just  and  reasonable  rate 
which  complainant  was  obliged  to  pay,  be  awarded  to  him^  and 
ordered  paid. 

The  petitioner  Evans  also  sets  forth  in  his  complaint  that  he  is 
the  same  petitioner  who  asked  for  a  reduction  of  freight  rates  in 
the  case  entitled  Milton  Evans  v.  Oregon  Railway  dh  Naviga- 
tion Cmnpany^  decided  by  the  Commission  on  Decembers,  1887. 
wherein  the  Commission  required  said  company  to  cease  from 
charging  more  than  23^  cents  per  hundred  pounds  on  wheat  from 
Walla  Walla  to  Portland,  "during  the  present  grain  season;'' 
and  to  which  said  requirement  of  the  Commission  was  appended 
the  following  statement :  "  The  order  is  also  made  in  this  form  as 
to  the  present  grain  season  upon  the  statement  in  the  answer  of 
the  defendant  that  further  reductions  on  wheat  rates  are  intended 
to  be  made  by  defendants  as  soon  as  this  can  be  done  and  upon 
the  general  course  of  dealing  of  defendant,  as  shown  in  the  prooft. 
that  the  rate  for  the  next  season  on  wheat  will  doubtless  be  fur- 
ther modified."  The  petitioner  now  alleges  that  said  company 
(lid  not  make  a  further  reduction  the  next  season,  nor  has  it 
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since  made  any  redaction  whatsoever  from  its  said  rate  of  $4.70 
per  ton  (23^  cents  per  hundred  poands)  on  grain  from  Walla 
Walla  to  Portland. 

Edwin  McNeill,  named  in  the  title  of  this  case  as  the  receiver 
of  the  Oregon  Railway  &  Navigation  Company,  had  not  been 
appointed  as  said  receiver  when  the  complaint  was  filed,  bnt 
notice  of  such  appointment  on  or  about  June  28, 1894,  having 
been  filed  by  complainant's  counsel,  order  was  entered  by  the 
Commission  on  July  7,  1894,  making  said  receiver  a  party  de- 
fendant and  directing  that  he  be  served  with  a  copy  of  the  com- 
plaint and  the  usual  notice  to  satisfy  the  same  or  file  answer 
thereto  within  twenty  days. 

The  defendant,  the  Union  Pacific  Railway  Company,  denied, 
III  its  answer,  that  it  did  then  or  that  it  had  at  any  time  "owned, 
controlled,  or  operated  in  any  manner  any  line  of  railway  extend- 
ing into  or  through  the  States  of  Washington  or  Or^^n  or  either 
of  them,"  and  said  defendant  further  averred  that  since  October 
13,  1893,  its  railway  propei*ties  had  been  in  the  possession  of  and 
operated  by  the  defendants,  S.  H.  H.  Clark,  Oliver  W.  Mink,  E. 
EUery  Anderson,  John  W.  Doane,  and  Frederic  R.  Condert,  as 
receivers  duly  appointed  by  the  United  States  circuit  court  for 
the  district  of  Nebraska. 

The  answer  of  the  defendant,  the  Oregon  Short  Line  &  Utah 
Northern  Railway  Company,  denies  that  it  was  on  June  2,  1894 
(when  the  car  of  wheat  was  shipped  by  complainant),  engaged  in 
operating  any  railroad.  It  avers  that  prior  to  October  13, 1893, 
it  was  operating  as  lessee  the  railroad  and  steamboat  lines  of  the 
Oregon  Railway  &  Navigation  Company,  including  its  railway 
between  Walla  Walla  and  Portland,  but  that  since  the  date  last 
mentioned  S.  H.  H.  Clark,  Oliver  W.  Mink,  E.  EUery  Anderson, 
John  W.  Doane,  and  Frederic  R.  Condert,  have,  as  duly  ap- 
pointed receivers,  been  in  full  possession,  control,  and  opemtion 
of  all  the  properties  of  the  defendant. 

S.  H.  H.  Clark,  Oliver  W.  Mink,  E.  Ellery  Anderson,  John 
W.  Doane,  and  Frederic  R.  Condert  filed  answer  as  receivers  of 
tlie  followint^-nanied  defendants:  The  Union  Pacific  Railway 
Company,  the  Oregon  Short  Line  &  Utah  Northern  Railway 
Company,  and  the  Oregon  Railway  &  Navigation  Company. 
This  answer,  in  substance,  generally  denies  the  violations  of  law 
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alleged  in  the  complaint.  These  defendants  also  say  that  the 
order  of  the  Commission,  mentioned  in  the  complaint  and  issued 
in  the  case  of  Evans  in  December,  1887,  was  made  at  a  date  on  or 
prior  to  their  appointment  as  receivers  for  the  defendant  railroad 
companies  ^'  and  at  a  time  when  the  circumstances  and  oouditions 
surrounding  the  transportation  of  grain  in  the  territory  specified 
were  entirely  dissimilar  from  those  surrounding  such  transporta- 
tion on  the  date  charged  in  the  petition,  to-wit,  June  2,  1894." 
The  receivers  state  further  that  on  October  13,  1893,  and  subse- 
quently, they  were  appointed  by  courts  of  the  United  States  re- 
ceivers of  all  the  railway  lines  and  properties  of  said  defendants; 
that  under  an  order  of  the  United  States  Circuit  Court  for  the 
District  of  Oregon,  issued  on  December  26, 1893,  they  hav^  since 
tliat  (late  kept  the  accounts  of  the  Oregon  Hailway  &  If  avigation 
Company  separate  and  distinct  from  those  of  other  companies  for 
wliicli  they  were  acting  as  receivers,  and  that  from  and  after  such 
last-mentioned  date  their  operation  of  the  Oregon  Railway  & 
Xavitration  Company's  properties  has  been  solely  as  receivers  of 
said  company,  and  not  asreceivers  of  the  Oregon  Short  line  & 
Utah  Northern  Railway  Company,  lessor  (lessee)  of  said  Oregon 
Railway  &  Navigation  Company.  This  answer  further  shows 
the  appointment  on  or  about  July  3,  1894,  of  Edwin  McNeill  as 
sole  receiver  of  the  Oregon  Railway  &  Navigation  Company  and 
his  sole  operation  of  the  properties  of  that  company  as  receiver 
thereof  since  July  4,  1894.  These  defendants  also  claim  that  by 
reason  of  this  new  receivership  they  are  powerless  to  obey  any 
order  entered  by  the  Commission  for  the  relief  of  the  petitioner 
or  the  reduction  of  the  rate  complained  of. 

The  answer  of  Edwin  McNeill,  receiver  of  the  Oregon  Bail- 
way  &  Navigation  Company,  also  denies  generally  the  violations 
of  law  charged  in  the  complaint.  Further  answering,  this  de- 
fendant says,  in  substance,  as  follows :  That  the  railway  between 
Walla  Walla  and  Portland,  a  distance  of  246  miles,  is  constmcted, 
for  the  most  part,  through  a  rugged  and  mountainons  conntry 
with  extraordinary  grades  and  curves,  and  is  operated  at  excep- 
tionally great  expense ;  that  for  the  distance  of  88  miles  between 
Portland  and  Dalles  City  the  road  runs  across  the  Cascade  Monn- 
tains ;  that  during  the  winter  season  operation  ot  this  part  of  the 
railroad  is  frequently  interrupted  by  storms,  snow  blockades,  and 
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earth  slides,  thereby  subjecting  the  company  to  extraordinary  ex- 
pense ;  that  between  Dalles  City  and  Walla  Walla  the  road  foi- 
the  greater  part  of  the  way  runs  through  an  unproductive  desert, 
is  subject  to  obstructions  by  snowdrifts,  and  the  ties  and  bridge 
substructures  must  frequently  be  renewed  on  account  of  alkali  in 
the  soil ;  that  most  of  the  freight  shipped  over  the  line  of  the 
Oregon  Railway  &  Navigation  Company  consists  of  wheat;  that 
owing  to  lack  of  storage  facilities  at  the  point  of  shipment 
and  the  manner  of  transporting  wheat  from  tidewater,  it  is  neces- 
sary that  the  whole  wheat  crop  should  be  moved  within  a  com- 
paratively short  time  after  the  harvest,  and  that  during  the  remain- 
der of  the  year  but  little  wheat  and  a  comparatively  small  amount 
of  other  freights  are  shipped  from  the  vicinity  where  the  wheat 
is  grown ;  that,  on  account  of  small  freight  traffic  to  the  wheat 
producing  region,  cars  for  shipping  the  wheat  to  Portland  are 
hauled  empty  from  Portland  to  Walla  Walla;  that  the  cost  and 
expense  of  fuel  and  labor  on  this  railway  greatly  exceeds  sneh 
cost  to  railroads  of  the  United  States  generally ;  that  the  compe- 
tition caused  by  the  construction  during  and  since  the  year  1888 
of  other  lines  of  railway  through  the  States  of  Washington  and 
Oregon  has  greatly  decreased  the  wheat  and  other  traffic  of  this 
company,  and  that  its  earnings  since  1888  have  largely  decreased ; 
that  in  1893  it  failed  to  pay  interest  on  its  bonded  indebtedness, 
and  the  suit  in  which  this  receiver  was  appointed  was  brought  to 
foreclose  the  first  mortgage  lien  upon  the  property ;  that  a  large 
portion  of  the  road  was  washed  out  by  a  flood  in  the  Columbia 
river  in  the  spring  of  1894,  and  this  .prevented  operation  during 
the  month  of  June  of  that  year  of  about  145  miles  of  the  line ; 
that  for  the  purpose  of  making  up  the  deficit  of  earnings  as  com- 
pared with  expenses,  and  making  repairs  to  the  road,  this  receiver 
has  obtained  leave  of  the  court  to  issue  receiver's  certificates  to 
the  amount  of  $500,000,  which  certificates  will  constitute  prior 
liens  upon  the  property ;  that  authority  has  also  been  obtained  from 
the  court  to  issue  receiver's  certificates  and  thereby  obtain  funds 
with  which  to  pay  defaulted  interest  on  the  company's  first  mort- 
gage bonds ;  that  the  Northern  Pacific  Railroad  Company,  men- 
tioned in  the  answer  as  a  principal  competitor  of  this  company 
for  the  transportation  of  wheat,  has  also,  as  this  receiver  is  in- 
formed and  believes,  made  default  in  the  payment  of  interest  on 
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its  bonded  debt ;  that  suit  to  foreclose  mortgages  on  the  property 
of  that  company  has  been  commenced  ;  that  it  would  be  nnjnst 
and  unreasonable  to  make  any  reduction  in  the  wheat  rate  from 
Walla  Walla  to  Portland,  as  prayed  for  herein. 

The  complaint  in  the  case  of  May,  filed  September  4,  1894,  is 
nought  only  against  the  Oregon  Railway  &  Navigation  Company 
and  Edwin  McNeill,  the  receiver  thereof.     The  petitioner  alleges 
that  a  rate  of  $4.75  per  ton,  established  and  charged  by  defend- 
ants for  the  transportation  of  wheat  in  carloads  from  Dayton,  in 
the  state  of  Washington,  to  Portland,  in  the  state  of  Oregon,  is 
unjust,  unreasonable,  excessive,  and  extortionate ;  that  said  rate 
was  exacted  from  the  petitioner  by  the  defendants  for  the  car- 
riage of  20,065  pounds  of  club  wheat,  shipped  as  a  carload  by 
!iim  over  defendants'  line  from  Dayton  to  Portland  on  August 
11,  1894,  in  a  car  numbered  35,218,  and  consigned  to  Allen  & 
Lewis,  General  Commission  Merchants,  at  Portland,  Or. ;  that 
the  total  sum  exacted  for  the  transportation  of  said  wheat  was 
$47.65;   that  petitioner  was  required  to  load  and  unload  the 
wheat,  which  he  did  at  an  expense  of  50  cents  per  ton,  and  all 
the  service  performed  by  the  defendants  was  to  haul  said  car 
from  Dayton  to  Portland ;  that  said  carload  of  wheat  was  sold  by 
[)etitioner  in  Portland  on  or  about  August  22,  1894,  for  the  sum 
of  36  cents  per  bushel,  its  full  market  value ;  that  said  rate  of 
$4.75  per  ton  was  at  least  $1.92  more  than  a  reasonable  charge; 
that   petitioner  desires  to  ship  other  large  quantities  of  wheat 
from  Dayton  to  Portland,  but  defendants  refuse  to  transport  the 
same  or  any  wheat  for  petitioner  at  just  and  reasonable  rates,  or 
at  any  rate  less  than  the  unjust  and  unreasonable  charge  of  $4.75 
per  ton,  which,  added  to  a  cost  to  petitioner  of  50  cents  for  load- 
ing and  unloading  makes  the  total  cost  of  getting  his  wheat  to 
Portland  $5.25  per  ton,  or  26^  cents  per  hundred  pounds;  that 
such  transportation  charge,  under  the  market  price  of  wheat,  is 
prohibitory  and  ruinous.     The  petitioner  prays  that  the  rate  com- 
plained of  be  adjudged  unreasonable,  unjust,  excessive,  and  extor- 
tionate ;  that  defendants  be  ordered  to  refund  to  petitioner  $1.98 
per  ton,  or  $19.26,  from  the  charge  exacted  of  him  for  the  trans- 
portation of  the  carload  of  wheat  above  mentioned ;  that  defend- 
ants  be  further  ordered   and   required  to  transport  wheat  for 
petitioner  from  Dayton  to  Portland  at  a  rate  of  one  cent  per 
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ton  per  mile,  or  $2.82  per  ton,  and  that  this  Commifision  fix  and 
establish  a  reasonable  rate  on  wheat  over  defendant's  line  between 
those  points. 

The  answer  of  Receiver  McNeill  avers  that  he  has  since,  on  or 
about  July  3  and  July  10,  1894,  under  orders  of  United  States 
courts  for  the  districts  of  Oregon  and  Washington,  been  in  pos- 
session of  and  solely  operating  the  lines  of  the  Oregon  Railway 
&  Navigation  Company,  and  that  no  application  has  been  made 
by  the  complainant  in  this  proceeding  to  either  of  said  courts  for 
an  order  permitting  him  to  sue  this  receiver,  and  that  no  order 
authorizing  the  institution  of  this  proceeding  has  been  granted  by 
either  of  said  courts.  Said  receiver  thereupon  claims  that  this 
proceeding  against  him  as  receiver  is  unauthorized,  and  that  the 
Commission  is  without  jurisdiction  to  hear  and  determine  any  of 
the  matters  presented  by  the  petition  herein.  Further  answer- 
ing, but  ^^without  waiving  any  bi  the  matters  and  things  already 
set  forth  by  this  answer,"  the  receiver,  in  substance,  generally 
denies  the  violations  of  law  alleged  in  the  complaint. 

The  Oregon  Railway  &  Navigation  Company  denies,  in  its  an- 
swer, that  it  has  been  engaged  at  any  time  since  July  10,  1894, 
as  a  common  carrier  over  any  part  or  portion  of  the  railway  men- 
tioned in  the  complaint.  This  company  also  denies  that  the  rate 
of  $4.76  per  ton  for  transporting  wheat  from  Dayton  to  Portland 
is  unjust,  unreasonable,  excessive,  and  extortionate. 

These  cases  were  heard  together  with  the  understanding  that 
the  testimony  taken  in  either  case  should  be  considered  in  the 
other  so  far  as  applicable. 

The  answer  in  the  May  Case  questions  the  right  of  the  com- 
plainant to  maintain  a  proceeding  against  Receiver  McNeill  and 
the  jurisdiction  of  the  Commission  to  entertain  such  a  proceed- 
ing, without  prior  leave  of  the  court,  or  one  of  the  courts,  which 
appointed  said  receiver.  At  the  hearing,  and  in  his  brief,  coun- 
sel for  the  receiver  objected  on  the  same  ground  to  our  jurisdic- 
tion in  both  cases.  Receivers  of  railroad  companies  are  common 
carriers  subject  to  the  prohibitions  and  requirements  of,  and  to 
regulation  under,  the  provisions  of  the  Act  to  Regulate  Com- 
merce. Indejpeiident  Rejmer^  Aaso,  v.  Western  N.  JT.  dk  P.  It. 
Co.  6  I.  C.  C.  Rep.  378;  Eighth  Annual  Report  of  Interstate 
(yommerce   Commission,  pp.  41-44,  4  Inters.  Com.  Rep.  880. 
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Any  person  is  authorized  to  complain  by  petition  to  the  CommiB- 
sion  agtiinst  "  any  common  carrier  subject  to  the  provifiioiiB  of 
tliis  Act^''  and  it  is  ^^  the  duty  of  this  Commission  to  investigate 
the  matters  complained  of "  and  "  to  make  a  report  in  writing 
in  respect  thereto."  The  objection  to  jurisdiction  is  over- 
ruled. 

The  complainant  Evans  did,  as  alleged  herein,  bring  a  proeeed> 
ing  in  1887  against  the  Oregon  Railway  &  Navigation  Company 
involving  the  wheat  rate  from  Walla  Walla  to  Portland,  and  in 
compliance  with  our  decision  in  that  case  the  defendant  reduced 
its  wheat  rate  from  Walla  Walla  to  Portland  for  the  season  of 
1887-88  to  23^  cents  per  hundred  pounds,  or  $4.70  per  ton;  but 
such  rate  was  not  further  reduced,  in  accordance  with  the  then 
expressed  expectation  of  the  Commission,  until  after  the  institii- 
tion  of  these  proceedings  in  1894.  On  August  20, 1894,  aoBwers 
in  these  cases  having  been  filed,  Eeceiver  McNeill  reduced  the 
rate  from  Walla  Walla  of  23^  cents  a  hundred,  or  $4.70  per  ton, 
to  21^  cents  a  hundred,  or  $4.25  a  ton,  and  the  rate  from  Dayton 
of  23f  cents  a  hundred,  or  $4.75  per  ton,  to  21^  cents  a  hundred, 
or  $4.25  a  ton.  The  relief  demanded  in  these  cases  has  therefore 
been  partially  conceded,  but  whether  the  reductions  made  by  the 
defendant  receiver  were  sulBScient  under  the  proofs  which  have 
been  adduced,  and  what  reparation,  if  any,  should  be  made  to  the 
complainants,  are  mattei*s  now  to  be  determined. 

Wheat  rates  over  this  road  to  Portland  have  also  been  the 
subject  of  controversy  in  two  other  cases,  decided  by  the  Com- 
mission in  1893  and  1894:  Morrell  v.  Union  Pete.  S.  Oo.  4 
Inters.  Com.  Rep.  469,  6  I.  C.  C.  Rep.  121 ;  Jfewland  v.  Nwrihr 
em  Pdc.  R.  Co.  4  Inters.  Com.  Rep.  474,  6  I.  C.  C.  Rep.  181. 
In  the  first  case  of  £vaus  against  the  Oregon  Railway  &  Naviga- 
tion Company,  and  in  the  two  cases  just  cited,  the  physical  con- 
dition of  this  road  to  Portland  was  shown  and  stated  in  the  de- 
cisions. It  was  found,  in  substance,  that  the  grades  on  the  por- 
tion of  the  road  from  Walla  Walla  to  Portland  are  light,  and  that 
on  that  portion  of  the  system  northerly  of  Walla  Walla  the  grades 
are  heavy  in  both  directions.  In  winter  the  operation  of  the  road 
is  liable  to  interruption  from  snowdrifts.  The  road  or  a  portion 
of  it  between  Walla  Walla  and  Portland  is  also  subject  to  sand 
drifts  and  earth  slides,  and  alkali  in  the  soil  increases  somewhat 
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the  natural  deterioration  of  ties  and  wooden  snbstrnotnres.  The 
Oregon  Railway  &  Navigation  route  to  Portland  is  not  only  much 
shorter  but  less  expensive  to  operate  than  the  route  via  the  North- 
em  Pacific  to  Portland. 

The  other  facts  deemed  material  to  the  decision  of  these  cases 
are  as  follows : 

FACTS. 

1.  The  complainant,  Milton  Evans,  is  a  grower  of  wheat  in  or 
near  Walla  Walla  county,  in  the  state  of  Washington,  and  a  ship- 
per of  that  commodity  in  carloads  from  Walla  Walla  aforesaid  to 
Portland,  Or.,  over  the  road  of  the  Oregon  Railway  &  Navigation 
Company,  a  distance  of  about  245  miles.  The  complainant, ' 
H.  D.  May,  is  also  a  grower  of  wheat  at  or  near  Dayton,  Colum- 
bia county,  in  the  state  of  Washington,  and  a  shipper  of  that 
article  from  Dayton  aforesaid  to  Portland,  Or.,  over  the  road  of 
the  Oregon  Railway  &  Navigation  Company,  a  distance  of  about 
283  miles. 

Complainant  Evans  did  ship,  as  alleged  in  his  complaint,  a  car- 
load of  wheat  billed  at  20,150  pounds  from  Walla  Walla  to  Port- 
land, on  June  2,  1894,  consigned  to  Allen  &  Lewis,  and  he  was 
required  to  pay  for  the  transportation  thereof  the  sum  of  $47.35, 
equal  to  $4.70  per  ton,  or  23^  cents  per  hundred  pounds.  This 
charge,  which  was  regularly  in  force  over  the  road  for  the  service 
rendered  between  said  points,  was  exacted  by  or  for  the  defend- 
ants, S.  H.  H.  Clark,  Oliver  W.  Mink,  John  W.  Doane,  E.  Ellery 
Anderson,  and  Frederic  R.  Coudert,  as  receivers  of  the  Oregon 
!  Railway  &  Navigation  Company,  who  were  shortly  afterwards 
(on  or  abont  Jnly  4,  1894:)  succeeded  in  that  capacity  by  the  de- 
fendant, Edwin  AIcNeill,  as  sole  receiver. 

Complainant  May  did  ship,  as  alleged  in  his  complaint,  a  car- 
load of  club  wheat  weighing  20,0f)5  pounds,  from  Dayton  afore- 
said to  Portland  on  August  11, 1894,  consigned  to  Allen  &  Lewis, 
and  he  was  recjuired  to  pay  for  the  transportation  thereof  the 
sum  of  $47.65,  equal  to  $4.75  per  ton,  or  23f  cents  per  hundred 
pounds.  This  charge,  which  was  regularly  in  force  over  the 
road  for  the  service  rendered  between  said  points,  was  exacted 
by  or  for  the  defendant,  Edwin  McNeill,  as  receiver  of  the 
Oregon  Railway  &  Navigation  Company. 
^4 
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2.  The  population  of  tlie  State  of  Waslitngtoa  wag  in  ISSO 
75,11G,  and  it  had  increased  in  1890  to  349,390.  In  1880  WslU 
Walla,  Columbia,  Wliitman,  and  Spokane  conntiee,  that  part  of 
the  State  lying  east  uf  the  Columbia  river  and  aonth  of  the 
Columbia  and  Spokane  rivers,  a  large  portion  of  which  is  eerTed 
by  the  Oregon  Railway  &  Navigation  Company's  rail  lines,  had 
a  population  of  about  27,000.  Tliese  counties,  including  those  set 
off  since  1880,  had  a  population  in  1890  of  over  96,(K)0. 

Tlie  population  of  the  State  of  Oregon  was,  in  1880,  174^7661, 
and  it  had  increased  in  1890  to  313,767.  In  1880,  that  part  of 
the  State  lying  just  south  of  the  Columbia  river  and  as  far  west 
as  Portland,  and  whicli  is  penetrated  by  the  Oregon  Railway  A 
Navigation  Company's  rail  lines,  namely,  Umatilla,  Wasco,  and 
Multnomah  connties,  had  a  population  of  45,930,  and,  incladiiig 
counties  set  off  since  1880,  the  popnlation  of  this  portion  of  tbe 
State  was  over  107,000  in  1890. 

3.  Tbe  acreage  and  production  of  wheat  in  these  States  for  the 
years  1883  to  1894,  inclasive,  as  shown  by  reports  of  the  Seoretsi; 
of  Agricultnre,  were  as  follows : 


Wabbixgtoh. 
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I«.14»,000 
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The  annual  output  in  eastern  Washington  and  eastern  Oregon 
varies  froi  about  300,000  to  420,000  tons,  or,  on  the  basis  of  60 
pounds  per  bushel,  from  about  ten  million  to  foorteen  million 
bushels. 

A  considerable  portion   of  the  acreage  in  Walla  Walla  v' 
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Columbia  coanties  is  ^summer  fallowed  '^  each  year.  This  prac- 
tice has  its  effect  upon  the  number  of  acres  seeded  from  year  to 
year.  As  shown  above,  changes  in  the  yearly  acreage  are  not 
permanent  The  wheat  acreage  of  this  State  in  1888  was  reduced 
over  70,000  acres  in  1889,  but  next  year  it  increased  20,000 
acres,  and  in  1891  it  rose  to  more  than  200,000  acres  above  that 
of  1888,  falling  again  in  1892  and  1893,  so  that  in  the  latter  year 
the  acreage  was  practically  the  same  as  in  1888.  But  on  account 
of  yearly  variation  in  the  yield  per  acre  decreased  acreage  does 
not  necessarily  result  in  smaller  total  crop.  On  the  basis  of  the 
foregoing  statement  of  acreage  and  production,  the  average  num- 
ber of  bushels  raised  per  acre  in  Washington,  1888  to  1894, 
inclusive,  was  18.5  bushels  in  1888;  16.5  m  1889;  18.6  in  1890; 
17.5  in  1891;  17.2  in  1892;  20.3  in  1893;  16.6  in  1894.  The 
average  yield  per  acre  in  Walla  Walla  and  Columbia  counties  in 
1894  is  estimated  at  from  18  to  20  bushels,  and  the  acreage  for 
those  counties  does  not  appear  to  have  been  increased  that  year 
over  the  year  preceding.  With  the  same  acreage  for  the  whole 
State  in  1893  as  in  1888,  the  crop  of  1893  was  greater  by  over 
875,000  bushels,  and  with  about  36,000  less  acres  planted  in 
1893  than  in  the  year  preceding,  the  crop  of  1893  was  more  than 
875,000  bushels  in  excess  of  that  in  1892.  The  wheat  crop  of 
Washington,  allowing  for  the  extraordinary  showing  of  good  and 
bad  years,  has  been  increasing  since  1883. 

4.  The  wheat-shipping  season  is  usually  from  September  15  to 
January  15,  though  some  wheat  is  shipped  as  late  as  Marcli. 
Wheat  in  various  quantities  is  also  the  subject  of  shipment  dur- 
ing other  months  of  the  year.  Wheat  was  carried  over  the 
Oregon  Railway  &  Navigation  Company's  lines  in  1886  and  1887 
and  during  the  seasons  of  1891-2,  1892-3,  1893-4,  1894-5,  as 
follows:  1886,  5,204,446  bushels;  1887,  3,750,802  bushels; 
1891-2  season,  3,634,367  bushels;  1892-3  season,  9,469,578 
bushels;  1893-4  season,  5,579,324  bushels;  1894-5  season, — July 
4, 1894,  to  February  28,  1895,-8,370,043  bushels.  These  figures 
for  1892-3  and  subsequent  seasons  represent  large  percentages  of 
the  total  wheat  crops  in  the  States  of  Washington  and  Oregon. 
\,  table  showing  estimate  of  crops,  1887  to  1894,  inclusive, 
put  in  evidence,  contains  a  statement  of  the  grain  crop  of  Co- 
lumbia county  (Dayton  is  in  this  county),  but  this  furnishes  no 
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idea  of  the  wlieat  yield.  The  same  table  gives  the  wheat  yield 
in  bushels  in  Walla  Walla  county  for  those  years,  vie. :  1887, 
1,905,640;  1888,  1,226,240;  1889,  2,466,360;  1890,  1,717,900; 
1891,  2,939,500;  1892,  2,541,360;  1893,  3,738,150;  1894, 
8,890,170.  This  shows  a  large  increase  in  the  wheat  crop  of  that 
county,  which  has  been  steady  since  1891.  It  also  appears  that 
while  the  Oregon  Kailway  &  Navigation  road  carried  the  great 
l)nlk  of  Walla  Walla  county  wheat  in  1887  it  transported  in 
iS91-2  less  than  one  tenth  of  the  1891  crop  of  Walla  Walla 
county,  and  about  one  fourtli  in  1892-3  of  the  crop  of  that  county 
for  1892;  in  1893-4  it  handled  of  the  crop  of  1893,  1,008,930 
bushelsof  the  3,738,150  bushels  of  Walla  Walla  wheat  raised. 
During  a  portion  of  each  grain  season  the  road  is  liable  to  have 
blockades  of  loaded  grain  cars  at  Portland  or  Albina,  near 
Portland. 

5.  The  testimony  of  a  number  of  witnesses  engaged  in  wheat 
production  in  these  counties,  as  to  the  cost  of  raising  wheat  per 
.icre  and  delivering  the  same  in  sacks  at  the  railroad  for  transpor- 
tation, furnishes  estimates  of  from  30  to  38  cents  per  bushel,  not 
including  interest  or  taxes.  Items  covered  by  the  lower  estimates 
are  plowing,  harrowing,  cultivating,  seed,  drilling,  harvesting, 
threshing,  vitrioling,  sacks,  repairing  fences,  hauling,  and  ware- 
1  lousing,  and  a  yield  of  20  bushels  per  acre.  The  item  of  ware- 
housing is  understood  to  include  cost  of  loading  on  the  cars. 

6.  ''Valley  wheat"  is  grown  in  the  Willamette  valley,  and 
jiverages  in  price  5  to  7^  cents  per  bushel  higher  than  ^^  eastern 
wheat "  grown  in  eastern  Washington  and  eastern  Oregon.  The 
"  valley  wlieat "  crop  is  small  as  compared  with  the  total  crop  of 
'*  eastern  wheat,"  and  it  is  not  shipped  in  any  amount  over  the 
Oregon  liailway  &  Navigation  roads.  The  number  of  bushels  of 
wheat  received  at  Portland  in  1893  was  7,627,555,  of  which 
l,304,7r)S  bushels  were  "valley  wheat."  The  price  of  wheat  in 
the  I'ortland  market,  sacked  and  delivered  on  the  wharf,  has 
greatly  declined  in  recent  years.  In  1887  the  average  monthly 
price  per  cental  was  $1.37i,  or  about  82  cents  per  bushel.  The 
lowest  price  that  year  was  in  September,  $1.17^  per  cental,  or 
70^  cents  per  bushel.  In  1893  the  average  monthly  price  of 
wheat  so  sacked  and  delivered  at  Portland  was :  "  Valley  "  $1.- 
0448  per  cental,  or  about  62.7  cents  per  bushel ;  "eastern "  97.12 
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cents  per  cental,  or  about  58.27  cents  per  bnsheL  The  lowest 
price  in  that  year  was  for  December,  when  "  valley  wheat ''  sold 
for87i  cents  per  cental,  or  52^  cents  per  bushel,  and  "eastern 
wheat "  brought  7&J  cents  per  cental,  or  46f  cents  per  bushel. 
The  carload  of  wheat  shipped  by  complainant  Evans  in  June, 
1894,  was  sold  August  23d  to  a  Portland  mill  at  43  cents  per 
bushel.  The  mill  weight  was  considerably  less  than  the  weight 
as  billed.  The  proceeds,  after  paying  1^  per  cent  commission, 
were  $135.59.  The  freight,  amounting  to  $47.35,  had  been  pre- 
paid by  the  shipper,  leaving  a  remainder  of  $88.14  applicable  to 
the  cost  of  production  and  other  expenses  prior  to  transportation 
of  not  less  than  320  bushels  of  wheat.  The  carload  shipped  by 
complainant  May  was  sold  August  22,  1894,  for  about  86  cents 
per  bushel,  1^  per  cent  commission  was  charged,  and  the  net  pro- 
ceeds, deducting  the  freight  charges,  were  $70.94.  The  shipment 
consisted  of  about  334^  bushels.  The  variation  in  the  price  ob- 
tained at  Portland  on  August  22  and  23  is  probably  accounted 
for  in  some  degree  by  the  fact  that  there  was  a  difference  in  the 
grade  of  wheat  contained  in  the  two  shipments.  The  price  of 
Walla  Walla  wheat  in  Portland  on  January  1, 1896,  was  70  cents 
per  hundred,  or  about  42  cents  per  bushel.  The  "valley  wheat" 
brought  77i  cents  per  hundred,  or  about  48  cents  per  bushel. 
The  average  farm  prices  of  wheat  per  bushel  in  the  State  of 
Washington  on  December  1  of  the  years  1890  to  1894,  inclusive, 
as  shown  in  the  Year  Book  of  the  Department  of  Agriculture  for 
] 894  were  as  follows :  1890— 76  cents;  1891—76  cents;  1892— 
58  cents ;  189a— 48  cents ;  1894—39  cents. 

The  price  of  wheat  at  Pacific  Coast  points  and  in  the  wheat 
growing  sections  of  Washington  and  Oregon  is  fixed  with  refer- 
ence to  the  prevailing  price  in  the  Liverpool  market. 

7.  Wheat  shipped  to  Portland  from  this  region  is  mostly  in 
sacks.  The  loading  and  unloading  appears  to  be  done  at  the 
expense  of  the  shipper.  A  car  will  carry,  so  it  is  testified,  about 
as  much  grain  in  sacks  as  it  will  bulk  grain,  and  inferior  cars, 
sometimes  fiat,  coal,  or  stock  cars,  may  be  used  for  carrying 
sacked  grain.  The  road  would  derive  little  or  no  advantage  from 
the  shipment  of  wheat  in  bulk.  Nearly  48^  per  cent  of  the 
Oregon  Railway  &  Navigution  Rail  Line  tonnage  in  1894-95 
consisted  of  grain,  19^  per  cent  was  lumber,  and  commodities 
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embraced  in  the  various  classes  of  freight  made  up  the  remaiiidej'. 
Besides  wheat,  barley,  oats,  and  perhaps  other  cereals,  enter  into 
the  grain  tonnage  of  the  defendant  road. 

8.  During  the  wheat-shipping  season  a  considerable  proportion 
of  the  cars  required  for  the  transpoilation  of  that  commodity  to 
Portland  must  be  hauled  empty  from  Portland  to  the  wheat  ship- 
ping points.  The  empty  car  movement  over  the  defendant  sys- 
tem throughout  the  year  was,  as  shown  by  the  Receiver's  Annual 
Report  for  the  year  ending  June  30,  1895,  70.88  per  cent  east 
bound  and  29.12  west  bound.  The  total  empty-car  mileage  of 
the  road  for  that  year  was,  however,  only  29.37  per  cent  of  the 
total  mileage  of  both  loaded  and  empty  cars.  Such  percentage 
on  the  Washington  &  Columbia  River  R.  R.,  a  strong  competitor 
of  the  Oregon  Railway  &  Navigation  Co.'s  railroads  for  the  car- 
riage of  grain,  was  40.47  per  cent,  and  such  percentage  for  the 
Xorthem  Pacific  west  of  Idaho  was  26.62  per  cent 

9.  The  Annual  Report  of  Receiver  McNeill  to  this  Commis- 
sion, covering  the  operation  of  the  rail  lines  of  the  .Oregon  Rail- 
way &  Navigation  Company,  and,  to  some  extent,  the  operation 
of  the  water  lines  of  that  company,  for  the  year  ending  Jane  30, 
1895,  shows  as  follows: — Mileage,  1,059.35  miles.  Oross  Beam- 
ings, $4,352,211.67.  Freight  Earnings,  $3,435,489.54.  Operating 
Expenses,  $3,071,751.76.  Net  Earnings,  $1,280,459.91.  The 
item  of  operating  expenses,  $3,071,751.76  includes  the  following: — 
Maintenance  of  Way  and  Structures,  $921,476.93.  Maintenanci^ 
( )f  Equipment,  $444,45 1.59.  Conducting  Transportation,  $1,595,- 
S93.85.  General  Expenses,  $109,929.39..  The  cost  of  "Con- 
<lucting  Transportation  "  includes  $240,200.36  paid  for  track  and 
terminal  facilities  at  Portland  and  Spokane,  and  $101,793.38  for 
*•  Outside  Agencies."  Interest  at  6  per  cent  was  paid  during  the 
year  on  the  $4,938,000  of  first-mortgage  bonds  outstanding  to 
the  amount  of  $290,490,  leaving  a  balance  of  accrued  interest  on 
such  bonds,  but  "not  yet  payable,"  of  $5,790.  The  cash  and 
current  assets  (not  including  materials  and  supplies  on  hand) 
were,  on  June  30,  1895,  $1,192,335.45,  of  which  $838,965.91  was 
"  cash."  The  operation  of  the  Ocean  and  River  Steamer  lines 
resulted  in  a  deficit  of  $55,380.03,  and  this  caused  the  report  of 
''  Miscellaneous  Income,"  less  expenses,  to  show  a  loss  of 
$34,177.98.    The  Income  Account  shows  also  the  payment  of 
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taxes  amounting  to  |148,369.60.  The  amount  carried  to  Surplus 
Account  on  June  30,  1895,  was  |803,891.15.  No  receiver's 
certificates  were  issued  during  the  year,  and  payments  made  or 
accounts  audited  appear  to  include  $200,000  expense  incurred  in 
repairing  the  damage  to  the  roadbed  from  a  disastrous  flood  in  the 
Columbia  river  in  June,  1894,  and  which  caused  practical  suspen- 
sion of  operation  of  a  portion  of  the  road  between  Walla  Walla 
and  Portland  for  a  period  of  one  month  or  over*  The  item  of 
$485,846.43,  expended  during  the  year  for  repair  of  roadway,  did 
not  include  renewals  of  rails  and  ties.  About  2,640  tons  of  new 
steel  rails  and  447,616  new  ties  were  laid  during  the  year.  These 
expenses,  as  called  for  in  the  report  form,  were  reported  as 
^^Maintenance  of  Way  and  Structures,''  under  the  general  head 
of  ^^  0})erating  Expenses."  The  report  also  shows  tiiat  the  com- 
pany owns  2,852  freight  cars  and  that  the  car  mileage  balance  for 
the  year  in  the  account  with  other  roads  was  in  favor  of  the 
receiver  to  the  amount  of  $17,576.69. 

The  number  of  tons  of  freight  carried  earning  revenue  was 
855,897,  and  414,628  tons  (48.44  per  cent  of  the  total)  consisted 
of  grain.  The  average  distance  haul  of  one  ton  was  227.86  miles. 
The  number  of  tons  carried  one  mile  was  194,594,407.  The 
average  amount  received  for  each  ton  of  freight  was  about 
$4,014.  The  average  rate  per  ton  per  mile  was  1.765  cents. 
The  percentage  of  operating  expenses  to  earnings  for  the  year 
ending  June  30, 1895,  was  70.58  per  cent. 

The  report  of  operation  of  the  Oregon  Bailway  &  Navigation 
Company's  properties  for  the  year  ending  June  30,  1894,  filed  by 
Clark  and  otliers  as  receivers  of  the  Oregon  Short  Line  &  Utah 
Northern  Railway  Company,  furnishes  the  following  figures  for 
that  year: — Mileage,  1,059.35  miles.  Gross  Earnings,  $3,280,- 
530.26.  Freight  Earnings,  $2,269,422.66.  Operating  Expenses, 
$2,775,645.88.  Net  Earnings,  $504,884.38.  Tons  of  Freight 
Carried,  638,750.  Tons  Carried  one  mile,  146,015,528.  Average 
Distance  Haul  of  one  ton,  228.60  miles.  Average  Rate  per  ton 
per  mile,  1.554  cents.  Average  Amount  Received  for  each  ton 
of  freight,  $3,553.  Grain  Carried,  234,208  tons— 86.67  per  cent 
of  total  tons  carried.  The  Percentage  of  Operating  Expenses  to 
Earnings  was  84.61  per  cent.  The  expenditures  included  in 
"Operating  Expenses"  and  applied  on  "Maintenance  of  Way 
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and  Strnctures"  were  about  $175,000  less  than  was  expended  by 
Receiver  McNeill  in  the  following  year. 

The  company's  report  to  the  stockholders  in  1887  shows  the 
following  figures  for  the  rail  lines  for  the  year  ending  Jane  30, 
1887:— 

1887 :  Average  mileage  operated,  740  miles.  Gross  Earnings, 
$3,981,692.37.  Freight  Earnings,  $3,059,588.31.  Operating; 
Expenses,  $1,942,818.90.  Net  Earnings,  $2,038,873.47.  Per- 
centage  of  Operating  Expenses  to  Earnings — R.  R.  Division,  48.7 
per  cent ;  Columbia  &  Palouse  Division,  60.2  per  cent.  Total 
Tons  Carried,  both  Divisions,  660,102.  Freight  Carried  one 
mile,  138,361,236  tons.  Average  Distance  Haul  of  one  ton— 
R.  R.  Division,  219.4.  Earnings  per  ton,  $4.63.  Rate  per  ton 
per  mile,  2.21  cents. 

For  the  years  ending  June  30, 1888,  to  June  30, 1895,  inclusive, 
the  gross  earnings,  operating  expenses,  income  from  operation, 
and  per  cent  of  expenses  to  operating  income  were,  as  shown  by 
reports  on  file,  as  follows: — 


Years. 

Groas  Bamlngs. 

Operating  Bx- 
penscs. 

Inoomo  froBi 
Operadoiu 

Per  Cent  of  Bi- 
penses  to  Oper- 
ating  TiMWMitft. 

1888 
1889 
1890 
1891 
1892 
1898 
1894 
1896 

$6,888,226 
6,268.871 
4.487,847 
6.606.960 
6,088.088 
4.769.722 
8,280.680 
4.862.212 

$8,802,218 
4,166.946 
8,268.994 
8,989.948 
8,698.890 
8,266.117 
2.776.646 
8,071.762 

$2,686,008 
9.097,928 
1,178.868 
1,666.017 
1,494.648 
1,494,606 
604,884 
1,280,460 

66.08 
66.46 
78.66 
70.28 
70.68 
68.60 
84.61 
7a  68 

The  percentage  of  operating  expenses  to  operating  income  for 
the  year  ending  June  30,  1894,  for  all  the  railways  in  the  United 
States  was  68.14  per  cent,  and  for  Group  X  of  Railways  (inclad- 
ing  tlie  O.  R.  &  N.  system)  it  was  67.93  per  cent. 

Following  is  a  statement  of  the  average  rates  per  ton  per  mile 
received  for  freight  transported  over  the  Oregon  Railway  &  Navi- 
gation Company's  rail  lines  for  the  years  enduig  Jnue  30,  1888, 
to  1805,  inclusive ;  the  average  rate  per  ton  per  mile  received  on 
freio:lit  thronghont  the  country  for  the  years  endiuji:  June  30, 
1888,  to  189:^,  inclusive,  and  the  average  rate  per  ton  per  mile  in 
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Group  X  of  Railways,  which  inclndes  the  lines  of  the  Oregon 
Kailway  &  Navigation  system,  for  the  years  ending  Jane  30, 
1890,  to  1894,  inchisive: 


Yean. 

For 
0.  R.  A  N.  Railway!. 

For 

XlDited  States. 

For 
Group  Z. 

Cento. 

Cents. 

Cents. 

1888 

1.684 

1.001 

1889 

1.979 

.982 

lt-90 

1.979 

.941 

1.661 

1891 

1.738 

.896 

1.681 

1899 

1.898 

.898 

1.646 

1898 

1.718 

.878 

1.607 

1894 

1.664 

.860 

1.848 

1895 

1.766 

10.  The  properties  of  the  Oregon  Bailway  A  Navigation  Oom- 
pany  were  leased  to  the  Oregon  Short  Line  Railway  Company  on 
April  25,  1887,  the  lease  to  take  effect  as  of  January  1,  1887. 
Under  the  lease  the  lessor  company  was  to  receive  6  per  cent  on 
its  capital  stock  and  interest  on  its  funded  debt.  This  lessee  com- 
pany afterwards  became  merged  into  the  Oregon  Short  line  A 
Utah  Northern  Ry.  Co.,  and  its  owned  and  leased  properties  were 
operated  as  part  of  the  Union  Pacific  system,  and  by  that  com- 
pany or  its  receivers,  Clark  and  others,  acting  as  such  or  under 
separate  appointments  for  the  Oregon  Short  Line  &  Utah  Norths 
em  and  Oregon  Railway  &  Navigation  Co.  up  to  or  about  July 
3,  1894,  when  Receiver  McNeill  came  into  possession  of  the 
Oregon  Railway  &  Navigation  Co.'s  rail  and  water  lines.  The 
Report  of  the  Union  Pacific  System  to  Stockholders  for  the  year 
ending  Dec.  31, 1893,  shows  for  the  years  1889  to  1893,  inclusive, 
large  yearly  deficiencies  from  the  operations  of  the  Oregon  Rail- 
way &  Navigation  rail  lines,  after  application  of  total  net  income, 
but  except  for  1890  and  1893  the  yearly  total  net  income  was  in 
excess  of  the  stated  interest  on  bonded  indebtedness. 

A  traffic  agreement  entered  into  between  the  Union  Pacific  Ry. 
Co.  and  the  Southern  Pacific  Company  in  April,  1890,  required 
the  Union  Pacific  to  close  its  California  routes  "  via  Fort  Worth 
rnd  Trinidad,  via  Fort  Worth  and  Ogden,  and  via  its  steamship 
line  via  Porti^nd,^^  and  to  do  all  its  business  to  and  from  Cali- 
fornia by  way  of  its  Missouri  crossings  and  Ogden ;  also  that  rates 
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between  points  on  the  Southern  Pacific  and  points  on  the  Union 
Pacific  system  east  of  Portland  and  west  of  Nampa,  Idaho,  should 
be  the  same  as  published  tariff  rates  of  the  Union  Pacific  from 
San  Francisco  in  connection  with  its  steamship  line  (O.  B.  &  N. 
Steamers),  the  Union  Pacific  to  have  for  its  share  of  the  throogh 
rate  its  local  rate  east  of  Portland,  but  no  more  than  50  per  cent 
of  the  through  rate,  except  where  branch  line  points  were  charged 
arbitrary  rates  above  the  through  rate  to  the  point  of  junction. 

Since  the  operation  of  the  properties  by  Receiver  McNeill 
expenses  have  been  largely  decreased  in  nearly  all  departments, 
and  the  properties  have  been  improved.  Each  year  some  damage 
to  the  road  is  caused  by  high  water  in  the  Golnmbia  river;  such 
damage  was  exceptionally  great  in  June,  1894. 

11.  On  June  30, 1887,  the  Oregon  Railway  &  Navigation  Com- 
pany's indebtedness,  as  represented  by  capital  stock  issued  and 
bonds  outstanding,  was :  Capital  Stock,  $24,000,000,  and  Bonds, 
$13,992,000.  Total,  $37,992,000.  The  Oregon  Railway  &  Navi- 
gation Company  was  able,  from  earnings  from  operation  for  part 
of  the  year  ending  June  30,  1887,  and  from  rental  moneys 
received  from  its  lessee,  to  pay  dividends  equal  to  6^  per  cent  on 
its  capital  stock  for  that  year.  The  rail  mileage  on  June  80, 1887, 
was  749  miles.  On  June  30,  1895,  the  indebtedness  of  the 
Oregon  Railway  &  Navigation  Company,  as  represented  by 
capital  stock  issued  and  bonds  outstanding,  was:  Capital  Stock, 
$24,000,000,  and  Bonds,  $22,665,000.  Total,  $46,665,000. 
There  wiis  also  a  statement  of  current  liabilities  to  the  amount 
of  $3,283,581.02,  which  includes  unpaid  dividends  to  stockhold- 
ers, audited  vouchers  and  accounts,  and  matured  interest  unpaid. 
These  total  liabilities  were  apportioned  in  a  financial  report  filed 
upon  642.71  miles  of  road,  equal  to  $77,716  per  mile,  but  with 
tiie  statement  that  a  portion  of  the  debt  was  applicable  to  the 
water  lines.  The  remaining  mileage  in  the  total  of  1,059.35  miles 
appears  to  be  held  throngh  ownership  of  stock  of  subsidiary  roads 
or  under  lease. 

The  water  lines  made  $290,765.10  net  earnings  in  the  year  end- 
ing June  30,  1887.  On  June  30,  1889,  each  of  the  water  line 
divisions  showed  a  deficit  for  that  year  amounting  in  the  aggre- 
gate to  $102,815.  27.  A  loss  of  $393,580.37  in  two  years.  The 
Union  Paciilc  Railway  Report  to  the  Stockholders  on  Dec  31, 
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1893,  shows  that  Operating  Expenses  of  the  water  lines  (includ- 
ing taxes)  exceeded  earnings  in  1892  by  $113,534.98,  and  in  1893 
i)y  $61,481.29.  The  water  lines  are  still  managed  at  a  loss.  The 
deiiciency  during  the  year  ending  June  30,  1895,  amounted  as 
heretofore  stated  to  $55,380.03.  1,241.42  miles  were  stated  in 
the  Oregon  Eailway  &  Navigation  Eeport  for  June  30, 1889,  as 
the  mileage  of  the  water  lines.  What  proportion  of  the  total  in- 
debtedness should  be  assigned  to  the  water  lines  cannot  be  esti- 
mated with  any  accuracy. 

Receiver  McNeill's  net  income  from  operation  on  June  80, 
1895,  was  $1,280,459.91;  there  was  also  an  income  of  $8,033.83 
from  bonds  owned,  and  if  there  had  been  no  deficiency  from  oper- 
ation of  the  water  lines,  there  would  have  been  a  net  ^^  Miscel- 
laneous Income"  of  $21,202.05.  These  figures  added  give  a  re- 
sult of  $1,309,684.79.  The  yearly  interest  on  the  outstanding 
bonded  debt  of  $22,665,000  amounts  to  $1,183,890  or  $126,- 
294.79  less  than  the  above  estimated  total  net  income. 

The  testimony  as  to  what  would  be  the  cost  of  duplicating  the 
rail  lines  and  equipment  of  the  Oregon  Bailway  &  Navigation  Oo. 
furnishes  estimates  of  from  $22,000  to  $85,000  per  mile.  The 
capitalization,  funded  and  floating  debt  reported  on  June  80, 1895, 
at  $49,948,581,  is  equal,  on  the  basis  of  the  whole  1,059  miles 
operated,  to  $47,165  per  mile.  Estimating  the  cost  of  duplication 
at  $25,000  per  mile,  the  amount  carried  to  surplus  from  earnings 
in  the  year  ending  June  30, 1895,  added  to  interest  paid  for  that 
year,  would  be  sufficient  to  pay  over  4  per  cent  on  such  cost. 

12.  The  Oregon  Railway  &  Navigation  system  is  in  competi- 
tion for  the  carriage  of  grain  to  Portland,  Tacoma,  and  other 
Puget  Sound  points,  with  the  Northern  Pacific  and  its  affiliated 
line,  the  Washington  &  Columbia  River  R.  R.  The  Northern 
Pacific  R.  R.  was  extended  in  1887  from  Pasco  Junction  to  Ta- 
coinsL  and  there  connection  was  made  with  the  line  operated  by 
that  company  for  some  years  previous  between  Tacoma  and  Port- 
land. A  long  tunnel  through  the  mountains  was  completed  in 
1888,  and  the  switchback  over  the  mountains,  which  had  been  in 
use,  was  discontinued.  Prior  to  such  extension.  Northern  Pacific 
traffic  destined  to  Portland  and  Puget  Sound  was  handled  by  the 
Oregon  Railway  &  Navigation  Co.  The  Washington  &  Colum- 
bia River  R.  R.,  which  delivers  its  grain  to  the  Northern  Pacific, 
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connects  with  that  road  at  Hunt's  Junction,  near  Wallnla.  The 
Washington  &  Columbia  River  road  reaches  "Walla  Walla  and 
Dayton  and  also  has  a  line  southerly  from  Hunt's  Junction  to 
Pendleton  and  Atliena,  which  are  also  served  by  the  Oregon 
Railway  &  Navigation  Co.  The  Oregon  Railway  &  Navigation 
road  may  also  encounter  some  competition  in  the  carriage  of  grain 
from  territory  served  by  the  Great  Northem,wliich  passes  through 
Spokane.  There  are  a  great  many  competitive  points  in  Umatilla, 
Walla  Walla,  and  Columbia  counties.  Walla  Walla  county  ie 
practically  all  competitive.  The  only  section  of  Columbia  county 
where  the  competition  is  as  severe  as  it  is  in  Walla  Walla  county 
is  in  the  neighborhood  of  Dayton. 

13.  Much,  if  not  most,  of  the  wheat  hauled  to  station  ware 
houses  is  sold  by  the  farmer  before  shipment,  and  the  competing 
roads  have  paid  commissions  or  other  form  of  compensation  to 
buyers  or  other  parties  in  the  wheat  region  for  securing  grain 
shipments  over  their  lines.  In  some  instances  testified  to,  the 
farmers  were  paid  by  a  buyer  soliciting  for  defendant's  competi- 
tor from  one  to  ten  cents  a  bushel  in  excess  of  the  market  price. 
The  Pacific  Elevator  Co.  (F.  H.  Peavey  &  Co.,  of  Portland)  has 
receiving  elevators  or  warehouses  along  the  lines  of  the  Oregon 
Railway  &  Navigation  Co.,  and  under  a  long-standing  contract 
has  been  paid  large  sums  for  obtaining  and  forwarding  grain 
shipments  over  those  lines,  equalizing  ocean  charters  as  between 
Portland  and  Tacoma,  and  possibly  other  services.  Vouchers  in 
evidence  show  that  these  payments  by  Receiver  McNeill  to  Peavey 
&  Co.,  as  "  approximate  amount  due  on  account  of  shipments  of 
grain  from  points  on  the  Oregon  Railway  &  Navigation  system," 
amounted,  from  July  4,  1894,  to  April  30,  1895,  to  $86,357.77, 
and  that  such  payments  were  based  on  rates  of  commission  of  57^ 
and  58^  cents  per  ton,  and  an  aggregate  of  149,714.22  tons,  equal 
to  4,990,474  bushels.  The  total  amount  of  wheat  carried  over 
the  Oregon  Railway  &  Navigation  lines  from  July  4,  1894,  to 
February  28,  1895,  was  8,370,043  bushels.  Such  rates  of  57iaiid 
58^  cents  per  ton  equal  2^  and  2{i  cents  per  hundred  pounds, 
respectively.  Other  vouchers  in  evidence  show  payments  for 
drayage  of  grain  and  fiour  at  8hip])ing  points  from  warehouses  on 
the  Washington  &  Columbia  River  road  to  Oregon  Railway  A 
Navigation  tracks.     Still  another  voucher  filed  and  not  6] 
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is  for  payment  to  a  Portland  commission  firm  of  overchai^  on 
shipments  of  wheat  from  Athena,  Or.,  to  Portland,  Or.,  in  Sep- 
tember, 1894.  These  points  are  both  in  Oregon.  The  overcharge 
was  claimed  on  a  rate  per  ton  which  was  41.4  cents  less  than  the 
rate  per  ton  afforded  by  a  published  rate  on  file  with  the  Com- 
mission and  apparently  in  force  when  the  shipments  were  made. 
The  rates  in  force  from  competitive  shipping  points  are  and  have 
been  made  substantially  the  same  by  either  road,  and  grain  rates 
to  Tacoma  and  Portland  are  generally  the  same.  The  export 
rates  through  Portland  and  Puget  Sound  points  to  Europe  are 
practically  the  same.  The  Northern  Pacific  Eailroad  is  also  in 
the  hands  of  receivers,  but  it  does  not  appear  that  this  resulted 
from  lack  of  tonnage,  or  earnings  on  traffic,  to  and  from  the  grain 
producing  section  of  Washington. 

14.  The  grain  rates  to  Portland  on  this  system  from  Umatilla 
■and  more  distant  stations  appear  to  be  divided  into  the  following 
group  rates,  namely,  19^,  21^,  22^,  23|,  25,  and  28f  cents.  Uma- 
tilla is  186  miles  east  of  Portland  and  the  junction  of  the  line  to 
Huntington,  Or.,  with  the  line  to  Walla  Walla  and  Spokane, 
Wash.,  and  branch  line  points.  From  Walla  Walla  the  road 
running  from  Spokane  also  extends  south  to  Pendleton  on  the 
Oregon  line. 

The  19^  cent  rate  to  Portland  applies  to  a  group  of  stations  27 
miles  in  length,  Umatilla  to  Wallula,  inclusive.  The  21^  cent 
rate  is  in  force  over  different  portions  of  the  system :  On  the 
Oregon  line  it  extends  from  just  east  of  Umatilla  to  Meacham, 
72  miles.  Another  group  begins  at  Divide,  just  east  of  Wallula, 
and  passing  through  Walla  Walla  and  La  Crosse  on  the  Spokane 
route  ends  with  Connell,  the  teriuinus  of  a  branch  line  from  La 
Crosse ;  the  extreme  distance  within  this  group  is  about  155  miles. 
The  short  distance  branch  from  Belles  Junction  to  Dayton  is  given 
this  rate,  and  also  places  on  the  direct  north  line,  Pendleton  to 
Walla  Walla.  Stations  on  the  short  branch  line  from  Starbuck  to 
PoTucroy  had  the  23f  cent  rate  until  August  20,  1894,  when  the 
rate  was  reduced  to  22i  cents.  The  23f  cent  rate  applies  between 
Sutton  (just  north  of  La  Crosse)  to  Spokane,  and  to  Moscow,  a 
hn»!i61i  line  point;  the  greatest  distance  covered  by  this  group  is 
121  miles.  This  rate  is  also  in  force  from  Lewiston,  on  the  Snake 
river,  to  Portland,  a  distance  of  379  miles,  the  transportation 
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being  by  boat  to  Ripr\ria,  a  21 J  cent  point,  and  from  there  by 
rail  to  Portland.  On  the  Oregon  line  the  23}  cent  rate  is  in 
effect  from  ^sibley's  Spur  to  Baker  City,  a  group  distance  of  about 
74  miles.  From  just  east  of  Baker  City  to  Huntington,  47  miles, 
the  Portland  rate  is  25  cents.  On  the  branch  between  Tekoaand 
Wallace,  Burke  and.  Mullan,  in  Idaho,  the  rate  from  east  of  Tekoa 
to  Portland  is  28J  cents.     Mullan  is  476  miles  from  Portland. 

The  following  table  shows  various  stations,  distances  to  Port- 
land, and  wheat  rates  in  force  to  Portland  on  January  1, 1888,  or 
dates  nearest  thereto  for  which  rates  are  supplied,  and  at  the 
present  time : 

STATIONS.  Distance.         j^^l^irW     Pbm»wt  Ratm. 

Milea.  Cents.  Gents. 

Umalllla 186  22  19i 

PendltloM 281  28*  2U 

W»lla  WallH 245  28i  «U 

BolIes.Juucliun 270  26i  2U 

D.yton 282  26*  «U 

mpnria 300  80  81} 

Pomeroy 822  80  9H 

Oct.  10,  m 

La  Crosse 826  82*  tli 

JsD.  1,  *88. 
Colfax 861  82i  81* 

March  1.  m 
Connell 879  82*  81* 

Jan.  1.  '8& 

PuUman 880  82*  88| 

Moscow 889  85  8^ 

Jan.  1,  m 
Munan 476  45  86| 

The  wheat  rate  of  $4.25  per  ton,  or  21^  cents  per  hundred, 
from  Walla  Walla  to  Portland,  is  equal  to  about  1.734  cents  per  ton 
per  mile,  and  the  same  rate  in  force  from  Dayton  to  Portland  yields 
about  1.501  cents  per  ton  per  mile.  The  average  rate  per  ton  per 
mile  received  on  all  freight  during  the  year  ending  June  80, 
1805,  was  1.765  cents.  The  present  rate  on  wheat  from  Walla 
Walla  and  Dayton  of  ,$1.25  per  ton  exceeds  the  average  rate  per 
ton  of  $4.01  received  on  all  freight  on  these  lines  in  1894-5. 
Since  C>ctober  10,  1888,  the  class  rates  between  Walla  Walla  and 
Portland  have  been  considerably  decreased.  The  reduction  on 
class  1  has  been  12^  cents  to  §1.07^;  and  on  class  E,  the  lowest 
cliibs,  11^  cents  to  20  cents  per  hundred.  The  present  rates  on 
these  chisses  are  class  1,  $1.14;  class  E,  20  cents.     Similar  class- 
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rate  reductions  have  taken  place  as  between  Davton  and  Portland, 
but  these  rates  are  considerably  higher  than  the  class  rates  be* 
tween  Walla  Walla  and  Portland. 

CONCLUSIONS. 

Both  sides  in  these  cases  have  referred  to,  and  to  some  extent 
relied  upon,  the  rates  of  carriers  in  other  sections  of  the  country, 
without  showing  that  substantial  similarity  in  transportation  con- 
ditions which  is  necessary  to  make  such  rates  proper  standards  of 
comparison  in  a  case  of  alleged  unjust  and  unreasonable  charges. 

The  financial  reports  and  exhibits  (including  earnings  and  ex- 
penses) for  the  Oregon  Eailway  &  Navigation  lines  for  a  number 
of  years  prior  to  the  appointment  of  Receiver  McNeill  have  been 
considered  by  the  Commission  in  other  cases  involving  wheat 
rates  on  this  road  to  Portland,  and  it  was  held  that  in  view  of  the 
reported  increase  in  gross  earnings  of  the  whole  Union  Pacific 
system  (O.  B.  &  N.  road  included),  and  the  well  maintained 
annual  earnings  per  mile  of  road,  the  large  increase  in  the  inter- 
change of  business  between  this  road  and  the  other  roads  of  that 
system,  and  the  great  ^^  value  "  of  the  Oregon  Railway  A  Navi- 
gation Company  to  the  Union  Pacific  Railway  Company,  it  may 
fairly  be  assumed  that  the  apportionment  of  earnings  as  made  by 
the  Union  Pacific  is  largely  a  question  of  bookkeeping.  MortM 
v.  Union  Pac,  R.  Co.  4  Inters.  Com.  Rep.  469,  6  L  0.  C.  Rep. 
121;  Newland  v.  Northern  Pac,  R,  Co.  4  Inters.  Com.  Rep.  474, 
6  I.  C.  C.  Rep.  131.  Some  figures  pertaining  to  the  operation 
during  the  period  referred  to  are,  however,  set  forth  in  tiie  find- 
ings for  the  purpose  of  comparison  with  reported  earnings  and 
expenses  since  the  road  passed  into  the  hands  of  receivers,  and 
thus  defining  the  present  situation. 

For  a  considerable  period  prior  to  the  appointment  of  the  pres- 
ent receiver  of  the  Oregon  Railway  &  Navigation  Company,  and 
since  that  time,  railroad  as  well  as  general  business  has  been  greatly 
depressed,  and,  tliough  improveinent  in  railroad  earnings  has  been 
shown,  recovery  from  the  depression  is  by  no  means  complete.  It 
is  not  surprising,  therefore,  that  while  the  gross  earnings  of  the 
Oregon  Railway  &  Navigation  lines  for  the  year  ending  June  30, 
1895,  show  a  great  increase  over  those  of  the  preceding  year,  they 
were  still   con8idera])ly  short  of  the  gross  income  which  these 
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properties  may  reasonably  be  expected  to  afford.  The  manage- 
ment of  the  road  by  Receiver  McNeill  for  the  year  1894-5  also 
shows  improvement  of  the  property  and  economies  in  the  operat- 
ing department.  The  population  of  Washington  has  been  con- 
stantly and  rapidly  increasing,  the  wlieat  acreage  is  not  decreasing, 
and  the  fair  average  yield  per  acre  annually  in  normal  crop  years 
is  being  maintained,  and  these  facts  constitute  a  guaranty  of  in- 
creasing volume  of  business  and  additional  earnings  to  the  rail- 
roads of  the  State.  The  belief  seems  justified  that  under  capable 
management  and  proper  financial  administration  the  Or^on 
Railway  &  Navigation  lines  will  soon  again  become  profitable 
transportation  properties. 

The  market  price  of  wlieat  at  Portland  and  other  Pacific  Coast 
points  has  been  reduced  fully  or  nearly  one  half  since  1887,  while 
the  wheat  rate  from  Walla  Walla  to  Portland  remained  the  same 
iis  that  which  was  put  in  force  in  the  latter  part  of  that  year  until 
shortly  after  these  cases  were  instituted,  when  a  reduction  of  9} 
cents  per  hundred  pounds  was  conceded  by  the  receiver  and  a  re- 
duction of  2^  cents  was  accorded  to  Dayton.  There  have  been 
extensive  reductions  on  the  other  classes  of  freights  from  all 
points  on  the  lines  since  1887,  and  the  reductions  in  wheat  rates 
from  points  much  more  remote  than  Walla  Walla  or  Dayton  from 
Portland  have  been  very  considerable.  The  cost  of  raising  wheat, 
sacking,  warehousing,  and  loading  in  cars  ready  for  transportation, 
added  to  the  transportation  charge  to  Portland,  leaves  far  less 
margin  to  the  producer  between  such  cost  and  the  selling  price 
tlian  in  1SS7. 

The  road  from  Walla  Walla  to  Portland  has  easy  grades,  and 
is  much  lo.ss  expensive  to  operate  than  other  portions  of  the  de 
fendant  system.  This  part  of  the  road  is  subject,  however,  to 
sand  drifts,  earth  slides,  washouts  by  fioods  in  the  Columbia 
river,  and  alkali  in  the  soil  increases  the  natural  deterioration  of 
ties  and  wooden  substructures,  and  these  are  matters  to  be  oon- 
sidered  in  determining  the  reasonableness  of  the  rates  in  question. 

Walla  Walla  and  Columbia  counties,  Washington,  important 
and  productive  wheat-growing  localities,  were  reached  and  served 
by  the  Oregon  Railway  &  Navigation  Co.  in  1887,  prior  to 
the  extensions  which  liave  increased  the  mileage  from  about  740 
to  1.059  miles,  and  for  which  the  company  has  assumed  addition:*' 


EVANS   v.  UNION   PACIFIC   B.  00.  645 

debt  burdens.  The  present  rail  mileage  and  equipment  could  be 
duplicated  for  very  much  less  than  the  amount  of  the  company's 
capitalization  and  funded  debt. 

A  feature  of  the  wheat  transportation  to  Portland  is  the  nece& 
sity  for  hauling  empty  cars  from  Portland  or  intermediate  sta- 
tions to  wheat  shipping  points,  but  the  percentage  of  all  the 
empty-car  mileage  to  the  total  car  mileage  of  the  roads  is  less 
than  30  per  cent.  Moreover,  wheat  and  other  grains  constitute 
about  one  half  of  the  total  tonnage,  and  wheat  is  usually  shipped 
in  carload  quantities. 

The  average  rate  per  ton  per  mile  received  in  1894-5  by  this 
road  on  all  its  freight  traffic  was  more  than  double  the  average 
rate  per  ton  per  mile  received  for  all  freight  on  all  railroads 
throughout  the  country  for  the  year  ending  June  30, 1895.  The 
average  rate  per  ton  per  mile  on  the  Oregon  Kailway  &  Naviga- 
tion lines  in  1894-5  was  also  considerably  in  excess  of  the  aver- 
age rate  per  ton  per  mile  received  during  that  year  on  all  freight 
by  railroads  in  Group  X  of  Railways  of  the  United  States,  which 
includes  the  Oregon  Railway  &  Navigation  roads.  The  rate  per 
ton  per  mile  produced  by  the  wheat  rate  now  in  force  from 
Walla  Walla  to  Portland  is  nearly  equal  to  the  average  rate  per 
ton  per  mile  received  on  all  freight  traffic  on  the  Oregon  Railway 
ife  Navigation  rail  system  in  1894-5.  The  rate  of  $4.25  per  ton 
now  in  force  from  Walla  Walla  and  Dayton  to  Portland  is  in 
excess  of  the  average  rate  per  ton  received  on  all  traffic  during 
1894-5,  which  was  $4,014. 

Wheat  is  classed  among  the  lower  grades  of  freight,  the  wheat 
rates  generally  over  these  lines  being  about  one  fourth  or  one 
fifth  the  rates  charged  on  first-class  traffic.  The  group  system  of 
rate  making,  which  is  largely  applied  to  grain,  flour,  and  mill  stuflEs 
on  roads  in  Washington  and  Oregon,  and  which  includes  consid- 
erable distances  in  some  groups,  ignores  the  more  favorable  loca- 
tion of  the  growers  at  stations  in  the  respective  groups  which  are 
nearer  to  the  Portland  market.  The  legality  of  this  grouping 
system  is  not,  however,  directly  drawn  in  question  here,  and  if 
group  rates  on  wheat  are  a  necessity  of  the  situation  in  that  sec- 
tion of  the  country,  no  good  reason  appears  why  Walla  Walla 
and  Dayton,  strongly  competitive  stations,  should  not  be  placed 
ill  the  adjoining  Umatilla  or  19^  cent  group,  which  now  embraces 
35 
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a  short  distance,  rather  than  in  the  long  distance  group  to  which 
the  21i  cent  rate  is  now  applied. 

While  strong  competition  exists  between  this  line  and  the 
Northern  Pacific  system  (including  the  Washington  &  Columbia 
River  road)  for  shipments  of  grain  to  Portland  or  points  on  Puget 
Sound,  such  competition  has  not  had  the  effect  of  decreasing  the 
wheat  rate  from  Walla  Walla.  The  various  methods  of  attract- 
ing traffic  to  one  or  tlie  other  roads  include  the  payment  of  com- 
inissions  for  maintaining  elevators,  equalizing  ocean  charter  rates 
as  between  Portland  and  Tacoma,  and  inducing  grain  shipments 
over  the  road,  the  payment  of  cartage  expenses  for  hauling  grain 
from  warehouses  on  the  tracks  of  one  competing  road  to  the 
tracks  of  the  other,  and  perhaps  other  expenses  which  enter  into 
or  are  incurred  through  bargains  between  producers  and  buyers 
acting  also  as  soliciting  agents  for  the  road,  and  which  have  con- 
nected the  business  of  public  transportation  with  the  private 
trades  of  producer  and  buyer.  It  is  possible  that  the  means 
cidopted  may  not  constitute  rebates  or  devices  to  accomplish  un- 
just discrimination  under  the  Act  to  Regulate  Commerce,  though 
they  have  much  the  same  effect  upon  the  railroad  earnings ;  but 
it  is  evident  that  the  system  gives  shrewd  producers  or  shippers 
an  opportunity  to  substantially  cut  the  railroad  rate  through  sales 
of  their  grain  at  an  increased  price.  The  location  and  grades  of 
the  Oregon  Eailway  &  ^Navigation  rail  lines  as  compared  with 
those  of  its  chief  C(»mpetitor,  and  the  fact  that  the  Oregon  Bail- 
way  &  Navigation  lines  reach  Portland  over  a  much  shorter  diB- 
tance  than  is  covered  by  the  Northern  Pacific  route,  demonstrate 
tliat  the  lines  of  this  defendant  are  favoi*ably  situated  with  refer- 
ence to  the  competition  between  itself  and  the  Northern  Pacific 
route  for  the  carriage  of  grain  produced  in  eastern  Wasliington 
and  Oregon. 

The  following  principles  laid  down  in  the  cases  of  UTewland  r 
Northern  Pac.  R,  Co.  4  Inters.  Com.  Rep.  474,  6  I.  C.  C.  Rep. 
131,  and  Morrell  v.  Union  Pac.  R.  Co.  4  Inters.  Com.  Bep.  468, 
6  I.  C.  C.  Rep.  121,  whicli  related  to  the  reasonableness  of  wheat 
rates  to  Portland,  and  in  each  of  which  the  Oregon  Railway  h 
Navigation  Company  was  a  defendant,  are  applicable  in  these 
cases: 

'^  The  practice  of  making  one  rate  on  the  same  product  over  a 
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large  district  is  only  justifiable  nnder  special  and  exceptional  cir* 
cnmstances,  and  is  not  to  be  encouraged  when  the  difEerence  in 
the  transportation  expense  from  the  various  parts  of  such  district 
is  considerable  and  substantial.  ♦  *  *  That  railroad  invest- 
ments may  be  as  secure  as  other  property,  the  reasonable  rates 
shonld  be  liberal  until  earnings  are  sufBciently  large  for  a  fair 
return  on  actual  expenditure.  ♦  ♦  ♦  Where  the  market  price 
yields  but  a  scant  return  for  the  labor  and  expense  of  production, 
the  cost  of  transportation  needs  to  be  as  moderate  as  may  be  con- 
sistent with  justice  to  the  carrier."  Newlamd  v.  Norihem  Poo. 
R.  Co.  mpra.  Competition  or  a  division  of  business  as  the  result 
of  building  a  second  road  where  previously  but  one  existed 
shonld  justify  lower  rather  than  higher  chargea.  MorrM  v. 
Union  Pac,  R.  Co.  ^v/pra. 

The  whe:  .t  rates  in  force  from  Walla  Walla  and  Dayton  to  Port- 
land when  these  cases  were  brought  were  unjust  and  unreasona- 
ble. Rates  based  on  one  cent  per  ton  per  mile,  namely  $3.45  per 
ton  from  Walla  Walla,  and  $2.88  per  ton  from  Dayton,  as  oon- 
tended  for  by  complainants,  would  be  unjust  to  the  road  nnder 
])rcsent  conditions.  On  the  other  hand,  upon  all  the  facts  and 
considerations  set  forth  in  this  report,  we  think  that  the  reduced 
rate  of  21^  cents  per  hundred,  or  $4.25  a  ton  put  into  effect 
from  both  points  in  August,  1894,  is  still  somewhat  too  high  for 
the  service  rendered.  In  our  opinion,  the  rate  from  Walla  Walla 
to  Portland  on  wheat  in  carloads  should  not  exceed  19^  cents  per 
liundred  pounds,  or  $3.90  per  ton,  and  the  rate  for  the  somewhat 
longer  distance  from  Dayton  to  Portland  on  wheat  in  carloads 
should  not  exceed  20  cents  per  hundred  pounds,  or  $4.00  per  ton. 

The  rate  complained  of  as  in  force  from  Walla  Walla,  and  to 
which  tlie  rate  from  Dayton  was  adjusted,  was  a  rate  put  in  force 
in  compliance  with  an  order  issued  by  the  Oommission  in  1887, 
and  the  claim  of  the  complainant  in  each  case  for  money  repara- 
tion is  denied. 

Suitable  order  in  accordance  with  the  above  conclusions  will  be 
entered  in  each  case. 
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ALANSON  S.  PAGE,  CADWELL  B.  BENSON  AND 
CHAIILES  TREMAIN  F.  THE  DELAWARE,  LACK 
AW  ANNA  &  WESTERN  RAILROAJ)  COMPANY, 
THE  NEW  YORK  CENTRAL  &  HUDSON  RIVER 
RAILROAD  COMPANY,  THE  MICHIGAN  OEN- 
TRAL  RAILROAD  COMPANY. 


Decided  March  4, 189& 


1.  Under  the  '*  Act  to  Regulate  Commerce''  the  Commlarfoii  bu  conlliiufaig 
Jurisdiction  over  the  rates  and  practices  of  carriers  subject  to  its  proTi 
sions,  and  is  not  precluded  from  rehearing  a  particular  case,  and  amending 
or  modifying  its  original  order  therein,  by  the  refusal  of  a  Circuit  Court 
of  the  United  States  to  enforce  such  order  against  the  carriers  affected 
thereby,— especially  when  the  reasons  assigned  for  such  refusal  do  not  re- 
late to  the  principal  question  in  controyersy  and  are  consistent  with  an 
approval  of  the  amended  or  modified  order. 

3.  The  Commission  is  authorised  and  required  in  appropriate  proceedings  to 
determine  whether  rates  or  practices  of  carriers  complained  of  are  unla^K  - 
ful,  and,  if  so,  to  what  extent ;  and  to  require  such  carriers  by  suitable 
order  to  cease  and  desist,  not  only  from  doing  what  is  ascertained  to  be 
unlawful,  but  from  omitting  to  do  what  is  found  to  be  lawf oL 

8.  In  proceedings  before  the  Commission  complaining  parties  are  not  bound 
to  include  as  defendants  all  carriers  maintaining  the  rates  or  indulging  in 
the  practices  complained  of,  but  may  proceed  against  the  particular  carrier 
or  carriers  whose  lines  are  used  or  required  by  the  complainants ;  nor  can 
such  carriers  excuse  disobedience  of  a  lawful  order  of  the  Commissioo 
because  other  carriers,  members  of  an  association  with  them,  were  not 
made  parties  to  the  proceeding  and  have  failed  or  refused  to  take  action  in 
conformity  with  such  order. 

4  The  terms  "  reasonable  and  just,"  '*  unreasonable  or  unjust,"  "undue  or 
unreasonable  preference  or  advantage, "  "undue  or  unreasonable  prejudice 
or  disadvantage  in  any  respect  whatsoever/'  and  *'  unjust  discrimination," 
as  used  in  the  statute,  imply  comparison,  and  rates  to  be  lawful  must  bear 
Just  relation  to  each  other  as  well  as  be  reasonable  pm*  m, 

6.  The  elements  of  bulk,  weight,  value,  and  character  of  conmodttles  are 
main  considerations  in  determining  approximately  what  freight  aiticlei 
are  so  analogous  as  to  entitle  them  to  the  same  classification. 
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C  When  etrrien  have  anfformly  placed  In  the  aame  class  all  grades  of  a  par- 
ticalar  commodity,  for  example,  window  shades,  regardless  of  the  differ- 
ence in  valae  between  different  grades  or  the  size  of  cases  used  for  ship- 
ment, such  carriers  will  not  incur  greater  risks  than  they  have  thus 
voluntarily  assumed,  if  the  same  practice  is  continued  under  a  decision 
and  order  requiring  a  lower  classification  and  rating  for  the  great  bulk  of 
shipments  of  that  commodity  which  are  actually  transported. 

7.  An  order  having  been  issued  in  this  case  on  March  28, 1894,  requiring  the 
defendants  to  cease  and  desist  from  charging  more  than  third-class  rates 
for  the  transportation  of  window  shades,  and  the  circuit  court  of  the 
United  States  haying  declined  to  enforce  such  order  on  the  sole  ground 
that  it  applied  to  shades  having  very  high  value  as  well  as  to  the  cheaper 
varieties,— J7eM,  upon  rehearing  before  the  Commission,  that  said  order  of 
March  38,  1894.  should  be  vacated,  and  a  new  order  entered  containing 
the  same  general  requirement,  but  with  a  proviso  permitting  the  defend- 
ants to  restrict  their  transportation  of  window,  shades  at  third-class  rates 
to  those  limited  to  a  specified  maximum  valuation  at  the  time  of  shipment, 
and  to  prevent  excessive  undervaluation  for  transportation  purposes  of  the 
much  more  expensive  grades  by  such  regulations  as  they  may  be  advised 
■le  Just  and  lawful, 

John  D.  Kema/n  for  complainantB. 
Ftank  Loomia  for  defendants. 


BEPOBT  JlKD  OPINIOH  OH  BBHBABINGk 

Bt  the  Cokmisbion: 

This  case,  which  involves  the  classification  of  window  shades  by 
the  defendant  carriers,  was  decided  by  the  Commission  in  a  re- 
port and  opinion  issued  on  March  23,  1894,  and  an  order  bearing 
that  date  was  entered  and  served  directing  the  defendants  to 
cease  and  desist  from  charging  more  for  the  transportation  of 
^window  shades,  plain  or  decorated,  mounted  or  unmounted, 
when  packed  in  boxes,"  than  they  contemporaneously  charge  for 
like  service  rendered  in  the  transportation  of  commodities  enu- 
merated as  third-class  articles  in  the  freight  classification  in  force 
over  their  roads. 

On  April  30,  1894,  one  of  the  defendants,  the  New  York  Cen- 
tral &  Hudson  Eiver  Railroad  Company,  attempted  to  comply 
with  our  decision  by  issuing  circular  No.  632  to  take  effect  May  1, 
1894,  whereby  it  established  a  third-class  rating  for  the  interstate 
transportation  of  window  shades.  The  third-class  rates  established 
by  this  circular  remained  in  force  for  one  month,  when  another 
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New  York  Central  circular— No.  1096,  dated  May  17,  and  made  ef- 
fective June  1 — was  pot  in  force  by  which  the  third-class  rating  of 
shades  was  limited  to  west-bound  shipments  to  Chicago,  111.,  over 
the  Michigan  Central  Kailroad  and  to  intermediate  stations  on  the 
Michigan  Central  Railroad.  This  second  circular,  No.  1096,  was 
in  eflEect  only  ten  days.  On  May  31,  1894  (one  day  before  circu- 
lar No.  1096  took  effect),  the  New  York  Central  issued  a  third 
circular,  No.  1106,  to  take  effect  June  11,  whereby  its  second 
circular,  No.  1096,  was  revoked  and  direction  given  that  window- 
shade  shipments  should  be  governed  by  the  official  classification; 
in  other  words,  that  they  should  take  the  old  and  higher  first- 
class  rates  in  force  prior  to  the  issuance  of  our  order. 

The  Home,  Watertown  &  Ogdensburg  Railroad,  of  which  the 
New  York  Central  is  lessee,  also  estal)lished  third-class  rates  on 
shades  from  Oswego  to  Chicago  and  intermediate  points  via  Sus- 
pension Bridge  and  the  Michigan  Central  Railroad;  bat  such 
rates,  like  those  on  the  New  York  Central  proper,  were  canceled 
by  a  ckcular  dated  June  1,  to  take  effect  June  11,  1894. 

The  Delaware,  Lackawanna  &  Western  Railroad  Company  also 
directed  compliance  with  the  provisions  of  said  order,  but  this  de- 
fendant subsequently  modified  this  direction  by  limiting  such  com- 
pliance to  points  on  the  Delaware,  Lackawanna  &  Western,  New 
York  Central  &  Hudson  River,  and  Michigan  Central  Railroads, 
and  afterwards,  on  or  about  the  1st  of  June,  1894,  canceled  this 
limited  cor^plianee  with  our  order,  and  directed  that  window 
shades  should  thereafter  be  governed  by  the  terms  of  the  official 
classiiication. 

The  defendants'  intention  to  comply  with  our  order  is  further 
indicated  by  the  following  letter  from  the  traffic  manager  of  the 
New  York  Central  &  Hudson  River  Kailroad  to  our  Auditor : 

"  New  York,  N.  Y.,  June  1, 1894. 
"  C.  C.  McCain,  Esq., 

'"  Aff'/itor^  Intemtate  CoiiDnerce  CoiiiinhHion. 
"  Deak  Sir  : 

"  In  explanation  of  circular  No.  1100.  filed  this  date,  allow  me 
to  bay  tliat,  on  receipt  of  the  Commission's  order  in  the  *  window 
shade '  case,  we  issued  instructions  to  our  agents  to  comply  there- 
with, as  far  as  trathc  over  the  defendant  roads  was  concerned;  and 
we  laid  tlie  matter  before  the  classification  committee  for  its 
action. 
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^  We  have,  however,  been  advised  that  the  classification  com- 
mittee does  not  feel  justified  in  making  snch  a  redaction  at  this 
time,  and  has  decided  that  the  carriers  should  avail  themselves  of 
their  right  to  have  the  question  passed  upon  by  the  courts. 

^  Under  these  circumstances,  and  as  it  is  represented  that  our 
compliance  with  the  order  of  the  Honorable  Commission  would 
injuriously  affect  important  interests  of  other  companies,  whose 
traffic  is  governed  by  the  official  classification,  we  have  felt  it 
only  just  for  ns  to  cancel  our  circular,  above  referred  to,  and  re- 
turn to  the  official  classification,  and  await  the  final  determination 
of  the  question. 

"  Yours  truly, 

^^  Nathak  Quilfobd, 

"G.  T.  M.' 

Oompliance  with  our  order  in  this  case  appears,  therefore,  to 
have  been  revoked  by  the  defendants  upon  the  representations 
and  request  of  carriers  against  whom  no  order  had  been  issued, 
and  not  upon  any  manifested  unwillingness  to  obey  the  order  or 
upon  any  belief  then  expressed  or  indicated  by  the  defendants 
that  its  requirements  were  unlawf  uL 

On  June  21,  1894,  a  petition  was  filed  by  the  Oommission,  in 
the  circuit  court  of  the  United  States  for  the  northern  district  of 
New  York,  under  section  16  of  the  Act  to  Regulate  Commerce, 
as  amended  March  2,  1889,  against  the  above-named  defendants 
for  enforcement  of  our  said  order  of  March  23,  1894.  The  case 
was  duly  argued  and  submitted,  and  the  decision  of  the  circuit 
court,  filed  on  October  29,  1894,  reads  as  follows: 

"The  order  of  the  Interstate  Commerce  Commission,  which 
the  court  is  now  asked  to  enforce,  prohibits  the  railway  carriers, 
tlie  parties  respondent,  from  cliargmg  any  greater  compensation 
for  the  transportation  of  window  sliades  of  any  description, 
whether  the  cheap  article,  worth  §3  per  dozen,  or  the  hand-dec- 
orated article,  worth  $10  per  pair,  tnan  the  tliird-class  rate,  the 
rate  charged  for  the  transportation  of  the  materials  used  in  making 
window  sliades.  Sucli  an  order,  in  my  judgment,  ignores  the  ele- 
ment of  the  value  of  the  service  in  fixing  the  reasonable  compen- 
sation of  the  carrier,  and  denies  him  any  remuneration  for  addi- 
tional risk.  I  cannot  regard  it  as  justihable  upon  principle,  and 
must  refuse  to  enforce  it. 

"The  petition  is  dismissed." 

A  formal  order  was  thereupon  entered  dismissing  the  petition, 
"  but  without  prejudice  to  any  right  the  said  Interstate  Com- 
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inerce  Commission  may  have  to  proceed  further  and  to  amend 
its  said  order  or  to  further  proceed  to  enforce  the  said  order  as 
BO  amended."  An  application  to  the  court  for  reargument  was 
denied.  On  or  about  December  29,  1894,  counsel  for  the  com- 
plainants served  upon  the  defendants,  under  rule  15  of  our  rules 
of  practice,  a  copy  of  a  petition  to  the  (Commission  for  rehearing, 
which  contains  the  following : 

^^  That  upon  such  rehearing  the  complainants  desire  that  the 
proceedings  before  the  said  United  States  circuit  court  may  be 
considered  and  also  to  present  evidence  to  meet  any  evidence 
offered  to  sustain  the  allegations  contained  in  the  affidavits  pre- 
sented by  the  defendants  to  the  United  States  circuit  court  upon 
the  hearing  before  the  said  court,  and  the  petitioners  will  re- 
spectfully ask  that  the  said  order  of  the  Commission  herein  be 
modified  so  as  to  exclude  therefrom  hand-made  and  hand- 
decorated  window  shades,  or  that  the  Commission  shall  make  a 
new  order  and  decision  based  upon  the  evidence  heretofore  or 
hereafter  offered  herein." 

Defendants'  answer  to  the  petition  for  rehearing  alleged  that 
complainants  had  no  right  or  capacity  to  apply  for,  and  this 
Commission  had  no  right  or  capacity  to  order,  a  rehearing  in  this 
case.  This  plea  was  overruled  by  the  issuance  on  January  11, 
1895,  after  presentation  of  arguments  for  and  against  the  petition, 
of  an  order  granting  the  rehearing ;  and  such  hearing  waa  held 
in  New  York  city  on  February  18  and  19,  1895.  At  the  rehear- 
ing this  objection  to  jurisdiction  was  again  raised  by  counsel  for 
the  defense,  and  it  was  claimed  in  support  thereof  that  the 
petition  to  the  court  for  enforcement  of  the  order  of  the  Com- 
mission and  the  subsequent  trial  in  court  and  decision  dismiasing 
the  petition  precluded  the  complainants  from  applying  for,  and 
the  Commission  from  gmnting,  any  further  hearing  in  thia  pro- 
ceeding ;  that  no  such  authority  is  granted  to  the  Commission  in 
the  Act  to  Kegulate  Commerce;  that  this  lack  of  power  in  the 
Commission  to  grant  a  rehearing  after  institution  of  proceedings 
in  court  to  enforce  its  order  was  recognized  in  a  bill  then  pend- 
ing in  Congress,  and  containing,  among  other  amendments,  a 
provision  for  rehearing  by  the  Commission  in  cases  of  this  char 
acter;  and  that  presumably  such  amendment  had  been  suggested 
by  the  Ctunniission.  The  measure  referred  to  embraced,  among 
other  provisions,  an  amendment  providing  a  procedure  in  the 
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courts  to  enforce  orders  of  the  Coininission  which,  while  pre- 
serving to  the  court  all  necessary  functions  and  authority,  would 
give  due  effect  and  value  to  proceedings  before  and  by  the  Com- 
mission. In  attempting  to  amend  section  16  by  substituting  there- 
for a  new  and  more  satisfactory  method  of  court  procedure  in  cases 
originating  before  the  Commission,  it  was  necessary  to  specifically 
provide  therein  for  all  proceediags  that  justice  might  require, 
without  regard  to  the  presence  or  absence  in  the  present  statute 
of  authorization  for  any  particular  legal  step  or  proceeding  before 
the  Court  or  Commission.    This  amendment,  with  some  changes, 
is  recommended  to  Congress  in  our  last  annual  report,  and  by  one 
of  its  provisions  the  Commission  is  authorized  to  rehear  cases  at 
any  time ;  but  the  fact  that  such  amendment  contains  a  rehearing 
provision  which,  in  comparison  with  the  object  sought  to  be 
obtained  by  the  whole  amendment,  is  merely  a  detail,  is  no  war- 
rant for  a  conclusion  that  the  present  statute  fails  to  authorize 
the  Commission  to  grant  a  rehearing  in  this  proceeding  or  in 
eases  generally.    The  Commission  is  empowered  by  the  statute 
to  '^  execute  and  enforce  the  provisions  of  this  act;"  to  investi- 
gate complaints  against  carriers,  when  there  shall  appear  reason- 
able grounds  for  investigation,  ^^in  such  manner  and  by  such 
means  as  it  shall  deem  proper ; "  to  ^'  conduct  its  proceedings  in 
such  manner  as  will  best  conduce  to  the  proper  despatch  of 
business  and  to  the  ends  of  justice ; ''  and  ^  from  time  to  time 
make  or  amend  such  general  rules  or  orders  as  may  be  requisite 
for  the  order  and  regulation  of  proceedings  before  it.''    Under 
this  ample  authority  of  the  statute  the  Commission  has  established 
rules  of  practice,  and  rule  15  thereof  permits  any  party  to  apply 
to  the  Commission  at  any  time  for  a  rehearing,  either  upon  the 
ground  of  error  in  the  order  or  decision,  or  of  subsequent  changes 
in  conditions  or  circumstances,  or  of  consequences  resulting  from 
the  carriers'  compliance  with  its  order.     The  Commission  is  not 
a  court ;  it  is  a  special  tribunal  continually  engaged  in  an  admin- 
istrative and  semi-judicial  capacity  in  investigating  railway  rates 
and  practices,  the  propriety  of    which    may    be  and    often   is 
affected  by  changes  in  coiiiinercial  and  transportation  conditions ; 
and   it  is   not  precluded  from  rehearing   a  particular  case  and 
amending  or  modifying  its  original  order  therein  by  the  refusal  of 
a  circuit  court  of  the  United  States  to  enforce  such  order  against 
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the  carriers  affected  thereby, — especially  when  the  reasons  assi^ed 
for  such  refusal  do  not  relate  to  the  principal  question  in  contro- 
versy and  are  consistent  with  an  approval  of  the  amended 
or  modified  order.  The  decree  of  the  court  in  this  case  pro- 
vides that  it  shall  be  without  prejudice  to  any  ri^ht  the 
(Jommission  may  have  to  amend  the  order  sought  to  be  enforced. 
Defendants'  objection  to  our  jurisdiction  to  grant  a  rehearing  in 
this  case  was  properly  overruled  by  the  order  granting  the 
rehearing. 

A  question  arose  in  court  as  to  whether  the  Commission 
"has  any  power  to  make  rates,"  and  this  was  made  the  basis 
of  some  argument  on  behalf  of  the  defendants  at  the  rehear- 
ing. The  Act  to  Regulate  Commerce  authorizes  and  directs 
the  Commission  in  appropriate  proceedings  to  determine  whether 
rates  or  practices  of  carriers  complained  of  are  unlawful  and 
to  what  extent  they  are  unlawful,  and  to  require  the  carriers 
by  suitable  order  to  cease  and  desist^  not  only  from  charg- 
ing or  doing  what  is  ascertained  to  be  unlawful,  but  from 
ninitting  to  do  what  is  found  to  he  lawful.  Coxe  Bros,  dk  Co, 
V .  Lehigh  Valley  R.  Co,  3  Inters.  Com.  Rep.  460, 4  I.  C.  O.  Rep. 
")35 ;  Perry  v.  Florida  C  dk  P,  R.  Co.  3  Inters.  Com.  Rep.  740, 
:>  I.  C.  C.  Rep.  97 ;  Murphy^  Wasey  dk  Co.  v,  Wabash  R.  Co.  3 
Inters.  Com.  Rep.  725,  5  I.  C.  C.  Rep.  122. 

The  defendants  alleged  in  their  answers  filed  in  court  that  the 
Miiginal  proceeding  before  the  Commission  was  irregular  because 
.some  128  other  railroad  companies  using  the  ofiScial  classification 
were  not  notified  of  the  pendency  of  the  proceedings  and  had  no 
opportunity  to  uphold  before  this  Commission  the  classification  of 
shades  against  wliich  complaint  was  made.  In  support  of  this  it 
was  asserted  in  the  testimony  that  enforcement  of  our  order 
:i<i^ain6t  the  defendants  only  would  tend  to  break  up  the  harmony 
ill  classification  and  rating  accomplished  by  the  railroads  in  east- 
ern territory  through  tlieir  joint  acceptance  and  use  of  the  oflicial 
classification,  as  made  by  representatives  of  such  railroads,  and 
that  it  would  also  necessarily  result  in  the  rebilling  of  tlirougli 
sliipments  and  tlie  charge  of  higher  rates  from  junction  points 
where  the  defendant  railroads  connect  with  those  of  carriers  not 
parties  to  the  case,  it  appears,  however,  that  the  more  important 
roads  using  the  classification, — about  60  in  number, — and  directly 
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represented  in  the  classification  committee,  haye,  in  fact,  been 
represented  before  the  Commission  and  in  the  court  by  the 
chairman  of  the  official  classification  committee.  However  this 
may  be,  we  think  the  proceedings  in  this  case  have  been 
properly  against  the  carriers  named  as  defendants  in  the  com- 
plaint Complaining  parties  are  not  bound  to  bring  or  maintain 
cases  before  the  Commission  against  railway  associations  or 
against  all  the  carriers  who,  by  reason  of  association  or  mutual  as- 
sent, indulge  in  practices  complained  of.  Neither  can  compliance 
by  one  or  more  carriers  with  a  just  order  of  the  Commission  law- 
fully depend  upon  the  corresponding  action  or  the  consent  of 
carriers  not  parties  to  the  proceeding.  While  the  interest  of  a 
carrier  using  the  official  classification,  but  not  a  party  to  the  case, 
would  ordinarily  entitle  it  to  appear  and  be  heard  in  that  proceed- 
ing upon  application,  the  interest  of  such  carrier  is  nevertheless 
indirect,  is  in  the  question  involved  rather  than  in  the  particular 
controversy,  and  not  such  an  interest  as  in  judicial  proceedings 
would  make  it  a  necessary  party  to  a  suit  HwOyurt  v.  Lake 
Share  dk  M.  S.  R.  Go.  2  Inters.  Com.  Rep.  81,  8  L  0.  0.  Eep. 
122. 

It  is  true  that  in  some  cases  the  principal  carriers  using  the 
classification  have  been  cited  in  or  notified  of  the  complaint,  as 
prayed  for  by  complainants  or  upon  special  application,  but  notice 
to  or  the  bringing  in  of  all  such  carriers  in  a  case  involving  classi- 
fication has  never  been  considered  requisite  to  the  maintenance  of 
such  a  proceeding,  and  to  hold  that  such  practice  is  necessary 
would  place  onerous  and  unjust  burdens  upon  shippers  seeking 
redress  under  tlie  law.  It  is  not  a  violent  assumption  that  carriers 
in  official  chuisifieation  territory,  not  parties  hereto,  would,  upon 
continuance  by  the  defendants  of  their  compliance  with  our  order 
in  this  ease,  or  upon  enforcement  of  such  order  by  the  court,  have 
taken  action  in  harmony  thercwitii,  but  in  case  of  contrary  action 
by  such  carriers  the  law  and  the  practice  before  the  Commission 
Emd  the  courts  authorize  proceedings  to  require  such  carriers  to 
justify  their  course.  There  is  nothing  in  the  suggestion  that  obedi- 
ence by  the  defendants  to  the  decision  of  the  Commission  would 
have  tended  to  destroy  any  of  the  uniformity  in  classification 
which  has  been  attained  and  which  this  Commission  has  always 
endeavored  to  promote. 
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In  our  report  of  this  case,  filed  March  23,  1894,  we  discnseed 
tlie  misdescription  of  shipments  by  complainants  and  the  apparent 
acquiescence  therein  by  the  defendants,  and,  while  we  declined  to 
permit  the  defendants  to  plead  such  seeming  violations  of  the  law 
by  complainants  in  bar  of  a  decision  on  the  merits,  we  also  ruled 
that  the  individual  interests  of  the  complainants  shonld  not  be 
taken  into  consideration  in  arriving  at  such  decision.  Though 
the  complaint  herein  was  filed  about  three  years  ago,  and  nearly 
two  years  have  elapsed  since  tlie  case  was  decided  by  the  Com- 
mission, no  prosecution  of  either  of  the  complainants,  or  any  per- 
son in  their  employ,  on  account  of  alleged  improper  billing  of 
interstate  shipments  by  or  for  them,  has  been  instituted,  nor,  so 
far  as  appears  on  the  record,  has  such  a  proceeding  been  requested 
by  any  carrier  or  person ;  and  it  must  be  presumed  that  snch  ship- 
ments of  complainants,  since  the  filing  of  our  decision  herein,  have 
been  properly  described  for  the  purpose  of  transportation.  A 
ruling  of  the  character  above  referred  to  is  not  to  be  held  as  con- 
tinuing indefinitely  against  the  complaining  shippers,  and  where, 
after  the  lapse  of  a  considerable  time,  repetition  of  the  conduct 
held  improper  has  not  been  shown,  such  a  rule  is  justly  to  be  re- 
garded as  having  had  its  full  effect  at  the  time  of  its  application. 
The  circumstance  that  the  present  investigation  and  this  report 
result  from  an  order  granting  a  rehearing  ought  not  to  oall  for 
reapplication  of  the  ruling,  if  it  would  not  be  held  applicable 
in  a  new  proceeding  involving  the  same  subject-matter.  The 
standing  of  complainants  in  this  proceeding  is  now  unaf- 
fected by  the  fact  of  the  misdescription  of  freights  found 
in  our  former  report  of  the  case,  and  that  such  misdescription  and 
the  practical  acquiescence  therein  by  defendants  have  become  im- 
miiterial  in  this  inquiry. 

Another  claim  insisted  upon  by  the  defense  is  substantially  that 
if  the  rates  involved  in  the  complaint  against  the  classification  of 
window  shades  are  not  shown  to  be  unjust  and  unreasonable  in 
themselves, — that  is,  practically  without  reference  to  rates  charged 
by  the  roads  on  other  commodities, — they  ought  not  to  be  re- 
duced. The  terms  "  reasonable  and  just,"  "  unreasonable  or  un- 
just," "  undue  or  unreasonable  preference  or  advantage,"  "undue 
or  unreasonable  prejudice  or  disadvantage  in  any  respect  whatso- 
ever/' and  "  unjust  discrimination,"  as  used  in  the  statute,  imply 
comparson,  aiul  rates  must  bear  just  relation  to  each  other  as  well 
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as  be  reasonable  per  se.  Eau  Claire  Board  of  Trade  v.  Chioago^ 
M.  dk  St.  P.  R.  Co.  4  Inters.  Com.  Eop.  65,  5  I.  C.  C.  Rep.  264; 
James  v.  Canadian  P.  R.  Co.  4  Inters.  Com.  Rep.  274,  5  L  C. 
C.  Rep.  612 ;  Raymond  v.  Chicago^  If.  dk  St.  P.  R.  Go.  1  Inters. 
Com.  Rep.  627,  1 1.  C.  C.  Rep.  230 ;  Boards  of  Trade  Union  v. 
Chicago,  M.  dk  St.  P.  R.  Co.  1  Inters.  Com.  Rep.  608, 1 1.  C.  C. 
Rep.  215 ;  Interstate  Conmierce  Commission  v.  Texas  dk  P.  R. 
Co.  4  Inters.  Com.  Rep.  408,  57  Fed.  Rep.  948.  Whether  com- 
plainants or  other  shade  shippers  have  been  prospering  under  the 
existing  classification  does  not  determine  the  question  whether 
the  classification  of  window  shades  is  lawfuL  The  aim  of  inves- 
tigations  under  the  provisions  of  the  Act  to  Regulate  Commerce 
is  not  to  ascertain  how  high  classification  or  rates  the  afl[ected  in- 
dustries will  stand ;  the  purpose  of  such  inyestigations  is  to  deter- 
mine the  duties  of  carriers  and  the  rights  of  shippers  and  the 
public  under  the  law.  James  v.  Canadian  P.  R.  Co.  supra. 
Much  reliance  also  appears  to  be  placed  by  the  defendants  upon 
a  calculation  that  the  reduction  ordered  by  the  Commission 
amounts  only  to  from  one  third  to  one  half  a  cent  per  single 
shade,  while  such  reduction  would  diminish  defendants'  revenues 
about  $10,000  a  year,  and  the  earnings  of  all  the  roads  using 
the  classification  would  be  decreased  thereby  to  the  extent  of 
about  $50,000  annually.  Similar  results  can,  on  the  same  basis, 
be  figured  and  advanced  with  equal  force  in  opposition  to  any 
complaint  against  alleged  unlawful  classification  or  rating  under 
the  statute.  The  fallacy  of  a  comparison  between  the  amount  of 
a  required  reduction  per  single  shade,  in  this  case,  or  per  pound 
or  bushel  or  box  in  others,  with  the  estimated  effect  of  such  re- 
duction upon  the  total  annual  revenues  of  the  carriers,  ought  to 
be  apparent. 

Complainants'  factory  is  located  at  Minetto,  N.  Y.  The  class 
rates  stated  in  the  fifth  finding  of  our  report  of  March  23,  1894, 
as  in  force  between  Minetto,  N,  T.  and  Chicago,  111,,  were  those 
in  effect  over  the  longer  route  via  the  Delaware,  Lackawanna  & 
Western  road  to  Buffalo  and  its  connection  west.  The  class  rates 
established  over  the  defendants'  route  from  Minetto  to  Chicago 
are  as  follows : 
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The  reduction  from  first  to  third  class  rates  on  window  shades 
from  Minetto  to  Chicago  amounts,  therefore,  to  18  instead  of  20 
cents  per  hundred,  as  indicated  in  said  finding. 

We  }ield  in  this  case  that  it  is  the  lawful  duty  of  the  defend- 
ants to  so  classify  traffic  and  fix  charges  thereon  that  the  burdens 
of  transportation  are  reasonably  and  justly  distributed  among  the 
articles  they  carry,  and  that  this  requires  a  classification  of 
window  shades  not  higher  tlian  that  of  window  hollands.  Any 
material  error  appearing  in  the  findings  on  which  that  conclusion 
is  based  should,  of  course,  be  corrected  in  this  report  We  shall 
not  undertake,  however,  to  find  specifically  whether  each  minor 
statement  set  forth  in  the  findings  of  fact  in  that  report  and  based 
upon  the  evidence  in  the  first  investigation  is  or  is  not  affected  by 
the  additional  testimony.  The  question  for  present  consideration 
is  whether,  apart  from  the  criticism  contained  in  the  decision  of 
the  court,  the  showing  made  upon  rehearing  calls  for  snch  modi- 
fication of  the  findings  or  conclusions  set  forth  in  our  report  of 
March  23,  1894,  which  are  hereby  referred  to  and  made  a  part 
hereof,'  as  to  require  a  change  in  the  order  of  that  date. 

Just  prior  to  January  1,  1895,  the  official  classification  com- 
mittee placed  shade  cloth  or  hollands  in  class  2  of  Official  Classi- 
fication No.  14,  m  force  on  that  date,  but  this  action  was  canceled 
by  a  circular  before  the  change  took  effect.  Besides  complainants, 
one  or  two  other  shade  manufacturers  have  at  different  times  ap- 
plied to  the  committee  for  a  classification  of  shades  lower  than 
was  then  existing,  but  without  success.  Complainants  claim  that^ 
on  account  of  increased  competition  in  the  manufacture  and  sale 
of  shades,  they  have  been  obliged,  for  some  time  past^  to  deduct 
freight  charges  from  prices  paid  them  for  shades.  Their  total 
shipments  for  the  year  1893  amounted  to  about  4,928,908  pounds. 
On  the  basis  of  90  per  cent  having  been  shades,  their  shipments 
of  the  latter  for  that  year  may  be  estimated  at  4,486,017  pounds^ 
equal  to  221  full  car  loads  of  20,000  lbs.  Complainants  undertake 
to  supply  all  the  grades  of  shades  in  common  use  which  the  mar> 
ket  will  take.  The  best  fringed  shades  made  by  them  wholesale 
at  about  SO.OO  per  dozen.  For  the  year  ending  August  1,  1894| 
shades  exceeding  $5.00  per  dozen  did  not  constitute  2  per  cent  of 
their  sales. 

It  is  stated  in  testimonv  that  our  decision  in  this  case  was  on- 
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fair,  becanse,  '^  considering  the  classification  of  hollands  in  rolls  as 
fair,  after  the  hoUands  are  cut  into  window-shade  lengths,  and 
rollers,  slats,  attachments,  and  decorations  added,  it  must  become 
more  bulky  and  valuable,  and  the  railroad  companies  should  re- 
ceive greater  compensation  for  the  transportation  thereof."  This 
assumes  that  all  the  shades  which  can  be  made  from  a  1200-7ard 
case  of  hollands  would,  under  our  decision  putting  shades  in  the 
third  class,  be  carried  at  no  greater  total  charge  than  is  earned 
from  the  carriage  of  a  single  case  of  hollands  at  third-class  rates. 
But  there  is  no  fonndation  for  such  an  assumption.  As  shown  in 
our  former  findings  and  conclusions,  the  ordinary  commercial 
shade  complete,  and  even  with  some  decoration,  is  worth  much 
less  (leaving  the  felt  or  paper  shade  out  of  consideration)  than  a 
case  of  similar  size  containing  hollands  or  shade  doth*  In  such  a 
shade  the  cloth  or  hollands  forming  the  body  of  the  shade  far  ex* 
ceeds  the  other  materials  in  value  ;  and  we  demonstrated  towards 
the  end  of  our  first  report  herein  that  the  shades  made  from  hol- 
lands would,  under  the  third-class  rates  ordered  for  shades  and  the 
average  weights  shown,  pay  the  carriers  very  much  greater  total 
transportation  charges  than  those  afl[orded  by  third-class  rates  on 
the  quantity  of  hollands  from  which  shades  are  made.  As  some 
changes  have  taken  place  in  the  average  weights  of  shade  cloth 
and  shades  since  the  first  hearing  of  this  case,  a  comparison  based 
on  evidence  produced  at  the  rehearing  will  be  found  further  on 
in  this  report. 

The  size  of  complainants'  23-dozen  case  of  shades,  or  1200-yard 
case  of  hollands  or  shade  cloth,  is  about  42^x25^x20^  inches, 
and  the  size  of  their  1-dozen  case  of  shades  is  about  5x7^x44 
inches.  The  dimensions  of  the  cases  vary,  of  course,  with  the 
quantity  of  shades  packed,  but  as  the  23-dozen  case  containin^^ 
shades  is  about  equal  in  size  to  the  case  containing  1200  yards  of 
hollands  or  shade  cloth,  it  furnishes  a  convenient  package  for  pup* 
poses  of  comparison. 

The  weight  of  complainants'  23-dozen  case  of  shades  varies,  on 
the  main  grades,  from  411  pounds  for  felts  to  589  pounds  for 
Senecas,  and  the  average  weight  is  about  478  pounds.  The 
weight  of  the  1200-yard  case  of  shade  cloth  appears  to  be  from 
466  pounds  for  felts  to  661  pounds  for  Minettos,  the  average 
being  about  546  pounds.     A  witness  connected  with  another 
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shade-cloth  factory  states  the  average  to  be  abont  535  ponnds. 
The  difference  in  average  weight  between  the  case  of  shades  and 
the  case  of  Iiollands  appears,  therefore,  to  be  from  62  to  73 
pounds.  The  amount  of  filling  and  quantity  of  coloring  used 
affect  the  weight  of  shade  cloth,  and  this,  together  with  differ- 
ences in  the  size  of  shades,  may  cause  variation  in  the  weight  of 
different  shipments  of  the  same  quantity  and  grade  of  sliades. 

Notwithstanding  the  showing  in  our  first  decision  of  the  rela- 
tive values  and  the  great  excess  of  total  transportation  charges 
resulting  from  the  carriage  of  50  dozen  shades  over  the  rev- 
enue derived  from  carrying  a  1200-yard  case  of  hollands  or 
shade  cloth,  it  is  insisted  upon  in  testimony  for  the  defenaOi  that 
the  value  and  classification  of  the  materials  used  in  the  manufac- 
ture of  the  shades,  besides  shade  cloth,  did  not  receive  due 
consideration.  It  is  claimed  that  the  other  necessary  materials 
include  spring  shade  rollers,  with  their  interior  fixtures  and  end 
adjustments,  shade  slats,  metallic  brackets,  tacks,  and  threads,  b 
the  case  of  the  plain  shade ;  fringe  for  the  fringed  shade,  and 
aniline  dyes  and  other  dye  stuffs,  bronze  or  metal  powders,  flocks, 
and  perhaps  other  articles,  for  the  decorated  shade.  The  classi- 
fication of  '^  shade  rollers  with  end  fixtures  for  same,''  and 
'^  shade  slats,  bundles,  or  boxes, "  is  third  class,  less  than  carloads, 
and  fifth  class,  carloads.  These  and  practically  all  the  otlier 
articles  used  in  shade  manufacture,  except  fringe,  bronze,  thread, 
and  fiocks,  were  mentioned  in  finding  8  of  our  first  decision  in  a 
table  showing  classification  of  shade  materials.  Such  omitted 
articles  are  in  the  first  class,  except  that  flocks  has  a  fourth-dass 
rating  for  carloads.  There  has  been  some  change  in  the  classifi- 
cation of  aniline  dyes;  when  shipped  in  cases  these  goods  are 
first  class,  less  than  carloads,  and  third  class,  carloads;  in  kegs  or 
barrels,  second-class,  less  than  carloads,  and  third  class,  carloads. 
The  quantity  of  aniline  dyes  used  by  complainants  is  compara- 
tively small;  such  dyes  are  purchased  by  them  in  8  or  4 
pound  packages,  and  they  get  them  by  express.  Complainants 
used  in  their  manufacturing  operations  for  the  year  ending 
August  1,  1894,  only  2,300  pounds  of  thread  on  spools,  1,950 
pounds  of  bronze,  and  13,600  pounds  of  fiocks,  a  total  of  17,850 
pounds.  The  first-class  rate  from  Minetto  to  Chicago  applied  on 
Bueh  total  weight  yield  an  aggregate  of  less  than  $95.00|  and  if 
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MOt  at  the  third-daes  rate  between  those  points  the  total  amoont 
wonid  be  only  abont  |83.00  lesa. 

As  before  foand  in  this  case,  from  the  1200-yard  case  of 
hollandg  or  shade  cloth  50  dozen  ttliadce  can  be  made,  with  the 
•ddition  of  slate,  rollers,  and  attachments,  etc.  This  number  of 
sfaadee  will  fill  two  23^ozen  cases  similar  in  size  to  the  case  of 
hollandfl  or  cloth,  and  there  will  be  4  dozen  shades  left  over. 
Complaioante  mannfaetared  their  main  ^i-ades  of  shades  during 
the  year  1894  in  the  following  percentages; 

Miuettos 16.59  per  cent. 

Seneeas ". 14.50    "       " 

OntarioB 33.39     "       " 

Hollands 11.02     "       " 

Felts 24.60  "       " 

Ontarios  and  felte,  therefore,  constituted  about  58  per  cent  of 
their  shipments  of  these  grades. 

The  following  table  shows  the  weij^hts  and  values  in  evidence 
of  complainants'  1200-yard  caee  of  each  grade  of  hollands  or  shade 
cloth  (size  about  42^825^x20^  inches} ;  of  their  (;ase  of  similai 
size  containing  23  dozen  shades,  each  grade;  of  two  such  cases,  con- 
taining together  46  dozen  shades,  each  grade ;  of  a  case  containiug 
1  dozen  shades,  each  grade  (size  about  5x7^x44  inches);  of  50 
snch  cases  containing  together  iiO  dozen  shades,  each  grade  ;  and 
also  the  freight  revenue  between  Minetto  and  Chicago  on  each 
of  the  above-mentioned  qnaiititier  at  the  thii'd-class  rate  of  36 
cents  per  hundred  pounds : 
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Shipments  of  1-dozen  packages  weighing  only  90  Iba.  are  men- 
tioned in  some  portions  of  the  testimony.  It  wonld  seem  that 
these  packages  must  have  contained  shades  of  the  lighter  grades, 
such  as  ^'  Felts  "  or  '*  Hollands,"  for  a  23-dozen  case  of  ^^Ontarios  " 
weighs  about  486  lbs.,  equal  to  21  lbs.  per  dozen,  and  to  put  up 
each  dozen  separately,  even  though  somewhat  lighter  wood  be 
used,  must  increase  the  total  weight  considerably.  From  weights 
given  in  evidence,  a  fair  estimate  of  the  average  weight  of  the 
1-dozen  package  appears  to  be  about  23  lbs.,  and  on  this  basis  the 
total  revenue  for  carrying  50  1-dozeu  packages  from  Minetto  to 
Chicago  at  third  class  amounts  to  $4.03. 

A  23-dozen  case  of  shades  weighs  less  than  a  case  of  hollands 
or  cloth  by  from  7  to  137  lbs.,  but  the  value  of  a  case  of  window 
hollands  or  shade  cloth  is  nearly  double  that  of  a  like  case  of  ^'Mi- 
netto  "  and  ^^  Seneca  "  shades,  one  and  a  half  times  for  ^^  Ontario  '* 
shades,  and  nearly  so  for  ^'Holland"  shades.  The  value  of  the  case 
of  felt  or  paper  shades  (the  cheapest  variety)  is  about  equal  to  that 
of  the  felts  from  which  they  are  made.  Applying  the  8S-cent  rate 
per  100  lbs.  in  force  from  Minetto  to  Chicago,  the  freight  revenue 
per  23-dozen  case  of  shades  is  only  from  8  to  48  cents  less  than 
the  total  charge  for  carrying  a  1200-yard  case  of  the  same  grade 
of  shade  cloth,  and  the  3-cent  di£Eerence  results  from  the  carriage 
of  the  ^^Ontarios"  grade,  which  constiti.ted  about  one  third  of 
complainants'  shipments  of  main  grades  in  1894. 

Comparing  a  1200-yard  case  of  cloth  with  46  dozen  of  the 
shades  which  can  be  made  therefrom,  the  weight  of  two  23-dozen 
cases  of  shades,  each  having  bulk  similar  to  that  of  the  case  of 
cloth,  exceeds  the  weight  of  the  cloth  case  by  from  356  to  479  lbs. 
and  the  total  revenue  from  carrying  the  two  cases  is,  as  shown  in 
the  table,  very  much  more  than  is  received  for  transporting  the 
case  of  cloth  or  hollands,  while  from  $6.00  to  $27.00  represents 
the  excess  in  value  of  the  two  cases  of  shades  over  that  of  the  case 
of  hollands.  In  this  comparison  4  out  of  the  50  dozen  shades 
which  may  be  made  from  the  case  of  cloth  have  been  left  out  of 
consideration. 

Much  stress  is  laid  by  the  defendants  upon  the  fact  shown  at 
the  rehearing,  that  complainants,  in  compliance  with  the  require- 
ments of  their  wholesale  customers,  send  most  of  their  shades  in 
eases  of  uiueh  less  size  than  the  case  containing  23  dozen^  and  that 
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a  large  proportion  of  their  shipments  are  made  in  the  1-dozen 
package.  When  but  one  such  package,  weighing  from  20  to  26 
lbs.,  is  shipped  to  a  consignee,  the  defendants,  and  other  carriers 
using  the  classification,  do  not  limit  their  charges  to  actual  weight, 
but  exact  the  full  rate  per  100  lbs.,  so  that  on  such  a  shipment 
from  Minetto  to  Chicago  their  compensation  would  be  85  cents 
instead  of  from  7  to  9  cents,  if  based  on  the  true  weight.  The 
same  rule  applies  to  the  shipment  of  three  such  packages,  or  to 
any  less  weight  than  100  lbs.  But  complainants  may,  for 
iist^nce,  ship  ten  or  more  of  the  1-dozen  packages  to  one 
consignee  at  the  same  time,  and  it  is  claimed  that  considerable 
extra  cost  of  handling  and  account  work  is  thereby  entailed.  On 
an  average  weight  of  23  lbs.  for  the  1-dozen  package,  the  defend- 
ants' Minetto-Chicago  third-class  total  revenue  for  carrying  50 
of  these  small  cases  would  be,  as  above  shown,  $4.08.  This  gives 
them  more  than  double  the  revenue  which  would  result  at  the 
f^ame  rate  on  546  lbs.,  the  full  average  weight  of  a  case  of  shade 
cloth  or  hoUands.  The  total  charge  at  the  third-class  rate  of 
']o  cents  per  100  lbs.  on  the  23-dozen  case  of  shades,  with  an  aver- 
tige  weight  of  473  lbs.,  would  be  $1.66,  and  on  23  1-dozen  pack- 
ages of  the  same  shades,  average  weight  23  lbs.,  or  529  lbs.  total, 
it  would  be  $1.85,  or  19  cents  more  for  the  extra  weight  of 
wooden  boxing,  extra  handling,  and  clerical  labor. 

The  defendants  and  other  carriers  using  the  official  classification 
rarely  make  distinctions  in  classification  of  the  same  kind  of 
freight  on  the  score  of  value.  Exceptions  to  this  practice  are 
found,  however,  in  the  classification  of  electrotype  plates,  engrav- 
ings, paintings  and  pictures,  statuary,  bronze  or  metal,  and  stereo- 
type plates,  where  the  limitation  of  value  is  based  upon  the  net 
invoice  and  required  to  be  so  expressed  in  the  shipping  receipts 
by  shippers.  The  classification  also  contains  rules  restricting  to 
specified  siuns  the  valuation  of  live  stock;  marble  or  granite; 
ore  : — antimony,  calamine,  copper,  lead,  silver,  tin,  or  mica;  such 
valuation  to  be  stated  by  the  shipper  in  the  shipping  order  or  re- 
ceipt. The  carriers  have  never,  in  the  official  classification,  clasa- 
ified  shades  or  shade  cloth  or  felts  higher  or  lower  on  account  of 
cost,  price,  or  intrinsic  value.  Any  kind  of  shades,  whether  worth 
$10.00  a  pair  or  $1.00  per  dozen,  decorated  or  not,  mounted  or 
unmounted,  packed  in  a  case  of  small  or  large  dimensions,  can  be 
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shipped  at  first-class  rates ;  and  of  liollands  or  shade  cloth,  the 
case  containing  1,200  yards,  or  a  piece  of  60  yards,  if  plain,  un- 
cut and  undecorated,  can  be  shipped,  regardless  of  its  value  as 
compared  with  other  hollands  or  shade  cloth,  at  third-class 
mtes.  Neither  party  before  the  Commission  at  the  first  hearing 
suggested  the  fact  of  the  different  grades  or  values  of  shades  as  a 
proper  basis  for  a  distinction  in  the  classification  of  that  com- 
modity, and  it  would  seem  that  the  defendants  raised  the  question 
in  court  for  the  purpose  of  resisting  the  application  to  enforce  our 
')rder,  rather  than  with  any  idea  that  shades  should  be  classified 
differently  according  to  difference  in  their  value.  This  view  is 
fully  supported  by  the  fact  that  they  have  not  endeavored  to 
place  shades  of  much  greater  value  in  a  higher  class  than  is  named 
for  shades  generally,  and  by  their  claim  at  the  rehearing  that  any 
effort  to  do  so  would  prove  impracticable.  The  elements  of 
bulk,  weight,  value,  and  character  are  main  considerations 
in  determining  approximately  what  freight  articles  are  00 
analogous  as  to  entitle  them  to  the  same  classification.  Other 
considerations  may  also  enter  into  the  question,  but  in  this  case, 
where  the  comparisons  made  on  these  bases  indicate  the  propriety 
of  a  like  class  for  hollands  or  shade  cloth  anii  window  shadeB 
made  therefrom  (the  great  mass  of  shades  at  least),  such  other 
matters  must  be  deemed  to  have  only  minor  weight  and  import- 
ance. It  is  true  that  this  case  is  somewhat  exceptional  in  the 
sense  that  a  manufactured  article  is  here  held  entitled  to  as  low 
classification  as  is  given  to  one  of  the  constituent  materials,  but 
there  are  precedents  for  such  ruling  in  the  classification  itself,  and 
if  justice  is  thereby  accomplished  the  fact  that  they  are  exceptions 
to  the  general  practice  is  not  of  itself  a  valid  objection. 

How  the  business  of  manufacturers  of  shade  cloth,  rollers,  or 
-Irnde  attachments  can,  a&  is  claimed,  be  materially  damaged  by  a 
third-class  rating  for  window  shades,  is  difiicult  to  understand. 
The  cloth  is,  as  shown,  so  much  more  valuable  than  the  other 
nsual  materials  together  that  the  addition  to  a  given  quantity  of 
f'loth  of  a  variety  of  much  cheaper  material  lesults  in  a  completed 
iirticle  which,  bulk  for  bulk  or  weight  for  weight,  is  much  less 
\  alnable  than  the  cloth,  and  sending  it  at  the  rate  per  100  lbs. 
'.ipplied  to  the  cloth  can  hurt  no  one.  The  shade  roller,  com- 
;>le^^  with  spring  attachments,  can  be  shipped  at  third  class,  less 
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than  carloads,  and  fifth  class  for  carloads,  and  a  carload  rating  is 
not  usually  provided  in  the  classification  in  the  absence  of  fair 
showing  that  the  commodity  will  move  in  carload  quantities. 
However  this  may  be,  if  it  is  right  that  shades  should  be  classed 
with  hollands,  it  is  none  the  less  right  if  it  appears  that,  rela- 
tively, shade  rollers  in  less  than  carloads  would  then  be  classed 
too  high.  The  metal  shade  fixtures  or  attachments  when  sepa- 
rately shipped  may  be  packed  so  that  a  very  considerable  number 
can  be  sent  in  small  packages.  The  shade  fixtures  are  more  valu- 
able than  the  simple  wooden  shade  roller ;  the  one  is  an  article  in 
the  first  class,  the  other  is  classed  by  the  carriers  as  third  class 
L.  C.  L.,  and  fifth  class  C.  L. ;  and  combined,  so  as  to  make  the 
complete  shade  roller  with  spring  and  end  fixtures,  the  article  is 
still  classed  by  the  carriers  in  the  third  class,  less  than  carloads, 
and  the  fifth  class  in  carloads.  This  practice  of  the  carriers  with 
shade  rollers  and  fixtures  strongly  illustrates  the  principle  of 
classification  that  we  have  endeavored  to  apply  to  the  rating  on 
window  shades  and  window  hollands  or  shade  cloth. 

The  order  heretofore  issued  in  this  case  was  no  broader  than 
the  defendants'  own  classification  of  hollands,  shades,  and  freight 
articles  generally,  and  the  carriers  were  thereby  required  to  take 
no  greater  risks  in  the  transportation  of  property  than  they  vol- 
untarily assume.  Besides,  it  is  difficult,  if  not  impracticable,  to 
provide  and  properly  apply  higher  or  lower  classification  accord- 
ing to  difference  in  the  actual  value  of  the  same  kind  of  freight, 
as  the  value  of  the  same  freight  must  vary  at  different  points  and 
also  in  the  course  of  commercial  dealing.  We  are  of  the  opinion 
that  all  shades  should,  in  accordance  with  the  practice  as  to 
freight  articles  generally,  take  a  common  rating  based  upon  the 
commercial  grades  which  constitute  the  great  majority  of  window 
shade  shipments.  The  circuit  court,  however,  refused  to  enforce 
our  order  on  the  sole  ground  that  it  applied  to  the  higher  priced 
shades  as  well  as  to  those  having  low  value,  and  this  may  well  be 
viewed  as  amounting  to  a  direction  in  this  case  that  the  require 
ment  expressed  in  the  order  should  be  modified  so  as  to  apply 
only  to  shades  having  relatively  low  valuation.  As  hereinbefore 
shown,  the  carriers  using  the  official  classification  make  the  rating 
of  various  articles  depend  upon  limitation  of  value  at  time  of 
shipment,  and  we  think  that  the  criticism  expressed  in  the  opinion 
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of  the  cnrcuit  court  will  be  met  substantially  if  the  requirement 
for  a  third-cla86  rating  of  window  shades  is  confined  to  those  ship- 
ments on  which  the  valuation  is  reasonably  limited  to  $6.00  per 
dozen  or  under.  This  disposition  of  the  case  will  still  leave  the 
carriers  at  liberty  to  put  all  shades  in  the  third  class. 

The  order  of  March  23, 1894^  will  be  vacated,  and  a  new  order 
will  be  entered  containing  the  same  general  requirement,  but  with 
the  proviso  that  the  defendants  may  restrict  their  transportation 
of  window  shades  at  third-class  rates  to  those  on  which  the  valua- 
tion is  limited  to  a  maximum  of  $6.00  per  dozen,  and  they  may 
also  prevent  excessive  undervaluation  for  transportation  purposes 
of  the  much  more  expensive  grades  of  shades  by  such  regolations 
as  they  may  be  advised  are  just  and  lawfoL 
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THE    JOHNSTON-LARIMER  DRY  GOODS  COMPANY, 
Complamant,  V.  THE  ATCHISON,  TOPEKA  &  SANTA 

f£  railroad  company,  and  aldace  f. 
walker,  john  j.  mccook,  and  joseph  c.  wil 

SON,  Receivers  Thereof;  THE  GULF,  COLORADO 
&  SANTA  F£  railway  COMPANY;  THE  ST. 
LOUIS  &  SAN  FRANCISCO  RAILWAY  COM- 
PANY,  AND  ALDACE  F.  WALKER,  JOHN  J.  Mc- 
COOK, AND  JOSEPH  C.  WILSON,  Receivere 
Thereof;  THE  INTERNATIONAL  &  GREAT 
NORTHERN  RAILROAD  COMPANY;  THE  HOUS- 
TON &  TEXAS  CENTRAL  RAILROAD  COMPANY; 
THE  MISSOURI,  KANSAS  &  TEXAS  RAILWAY 
COMPANY;  THE  MISSOURI  PACIFIC  RAILWAY 
COMPANY;  THE  CHICAGO,  ROCK  ISLAND  A 
PACIFIC  RAILWAY  COMPANY;  THE  CHICAGO, 
ROCK  ISLAND  &  TEXAS  RAILWAY  COMPANY; 
AND  THE  ATCHISON,  TOPEKA  &  SANTA  Ffi 
RAILWAY  COMPANY,  DefendcmU. 


Decided  May  12,  1896. 


1.  Rates  for  the  transportation  of  cotton  piece  goods,  molasses,  sugar,  rloe, 
or  coffee  from  Galveston,  Houston,  or  other  shipping  point  in  Texas  to 
Wichita,  Kansas,  which  are  higher  via  defendant  lines  than  rates  on  said 
commodities,  respectively,  from  the  same  point  of  shipment  to  Kansas  City 
and  other  "Missouri  river  points," — Hdd,  to  be  in  violation  of  the  pro- 
visions of  the  act  to  regulate  commerce  requiring  reasonable  and  just  trans- 
portation charges,  and  forbidding  undue  or  unreasonable  prejudice  or 
disadvantage  to  any  person,  tirm,  corporation,  or  locality,  or  particular 
description  of  traffic,  in  any  respect  whatsoever.  Hdd,  further.  That  such 
higher  rates  to  Wichita  than  to  Kansas  City  or  other  *'  Missouri  river 
points  "  via  the  lines  of  the  Atchison,  Topeka  &  Santa  Fe  liailway  Com- 
pany, and  the  Chicago,  Rock  Island  &  Pacific  Railway  Company,  are  in 
contravention  of  the  fourth  section  of  the  act  to  regulate  commerce. 

2.  Defendants  required  to  correct  their  methods  of  announcing  rates,  changes 
in  rates,  and  exceptions  to  rate  sheets  by  participating  lines,  so  that  their 
rate  schedules  will  be  readily  intelligible  to  shippers  and  consignees. 

iSmythe  c&  Douglass  and  John  W.  Dotiglass  for  complainant. 
I(.  A.  Low  for  C,  R.  I.  &  P.  Ry.  Co.  and  C,  R.  I.  &  T.  Ry.  Co. 
J.  ff.  Ricltards  for  Mo.  Pac.  Ry.  Co. 
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Oeo.  R.  Peck^  Britton  cfe  Gray^  Robert  Dwnlwp^  taid  Oardmer 
Lathrop  for  A.,  T.  &  S.  F.  R.  R.  Co.  and  Receivers,  St.  Louis  & 
a  F.  Ry.  Co.  and  Receivers,  G.,  C.  &  S.  F.  Ry.  Co.  and  A.,  T.  & 
S.  F.  Ry.  Co. 

James  Hagerman  and  Ja/mes  Bryson  for  M.,  K.  &  T.  Ry.  Co. 

Baker,  Botts,  Baker,  cfe  Ix/vett  for  H.  &  T.  C.  R.  R.  Co, 

REPORT   AND   OPINION   OF  THE   COMMISSION. 

ITeomans,  Commissioner: 

The  complainant  alleges: 

1.  That  it  is  a  corporation  doing  business  at  Wichita,  Kansas. 

2.  That  defendants  are  common  carriers  subject  to  the  provi- 
sions of  the  act  to  regulate  commerce. 

3.  That  defendants'  rates  for  the  transportation  of  treight  arti- 
cles from  Galveston  and  other  Texas  points  to  Wichita^  Kansas, 
are  unjust  and  unreasonable  in  themselves. 

4.  That  such  rates  are  relatively  unjust  and  unreasonable  as 
compared  with  rates  established  by  defendants  for  the  transporta- 
tion of  freight  articles  from  Gtilveston  and  other  points  in  Texas 
to  Kansas  City,  and  other  points  on  or  near  the  Missouri  river 
called  and  known  as  ^'  Missouri  river  points." 

5.  That  under  such  adjustment  of  freight  rates  by  defendants, 
complainant  and  others,  the  city  of  Wichita,  and  traffic  trans- 
ported by  defendants  thereto,  are  subjected  to  unjust  discrimL 
nation  and  undue  and  unreasonable  prejudice  and  disadvantage 
in  favor,  and  to  the  undue  and  unreasonable  preference  and  ad- 
vantage, of  Kansas  City  and  other  Missouri  river  points,  mer^ 
chants  and  dealers  at  such  points,  and  shippers  thereto. 

6.  That  under  such  rates  more  is  unlawfully  charged  by  de- 
fendants for  the  shorter  distance  to  Wichita  than  for  the  longer 
distance,  in  the  same  direction,  to  Kansas  City  and  said  other 
Missouri  river  points. 

7.  That  the  defendants,  by  the  aforesaid  adjustment  of  rates, 
violate  §§  1,  2,  8,  and  4  of  the  act  to  regulate  commerce,  and  in 
support  thereof  defendants'  tariffs  required  to  be  filed  with  this 
Commission  are  referred  to  and  made  part  of  the  petition. 

8.  That  the  classiiication  and  rating  and  the  commodity  rates 
of  defendants  on  freight  articles  to  Galveston  and  other  Texas 
destinations  are  the  same  from  Wichita  and  Kansas  City,  while 
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their  classification,  rating,  and  commodity  rates  to  Wichita  and 
Kansas  City  from  Texas  points  are  not  the  same,  but  are  materi- 
ally, and  in  some  instances  nearly  100  per  cent,  higher  to  Wichita 
than  to  Kansas  City  ;  and  in  illustration  thereof  defendants'  rate? 
from  Galveston  on  cotton-piece  goods  to  Kansas  City,  of  45  cents 
per  100  lbs.,  and  to  Wichita,  200  miles  less  distance,  of  84  cents 
per  100  lbs.,  are  cited. 

An  order  commanding  the  defendants  to  wholly  cease  and  de- 
sist from  the  violations  of  law  alleged,  and  such  other  and 
further  orders  as  may  be  deemed  necessary  and  the  complainant's 
cause  may  require,  are  prayed  for  in  the  petition. 

The  defendants  were  duly  served  with  a  copy  of  the  petition 
and  notice  to  answer  or  satisfy  the  complaint  within  twenty  days, 
and  each  of  the  defendants  answered  and  specifically  denied  the 
violations  alleged  in  the  petition.  In  some  of  the  answers  it  wa^ 
also  denied  that  the  rates  on  cotton-piece  goods  from  GhJveston 
were  45  cents  to  Kansas  City  and  84  cents  to  Wicliita. 
Another  denial  in  one  or  more  of  the  answers  is  of  the  alle- 
gation in  the  petition  that  south-bound  rates  from  Kansas  City 
and  Wichita  to  Galveston  are  the  same.  It  is  claimed  in  the 
answer  of  the  Missouri  Pacific  Railway  Company  that  the  trans- 
portation of  freight  from  Galveston  to  Kansas  City  is  under  cir- 
cumstances and  conditions  which  are  entirely  different  from  those 
under  which  tratiic  from  Galveston  to  Wichita  is  conducted ;  and 
the  competition  of  other  carriers,  both  rail  and  water,  from  Gal- 
veston, and  of  goods  produced  in  the  south  and  east  and  shipped 
to  Kansas  City,  differences  in  the  population  along  its  line  to 
Kansas  City  and  upon  its  line  to  Wichita,  and  in  the  volume  of 
traffic  and  expense  of  handling  shipments  from  GhJveston  to 
Kansas  City  and  Wichita,  are  alleged  in  justification  of  lower 
rates  to  Kansas  City  than  to  Wichita. 

At  the  hearing,  counsel  for  complainant  stated  that  the  com- 
plaint would  cover  about  twenty  different  commodities,  but  that 
he  only  wished  to  present  the  facts  in  relation  to  six :  oottcn- 
piece  goods;  sugar;  moLisscs:  coffee;  rice;  and  canned  goods. 
The  testimony  of  a  nuiiiber  of  witnesses  on  behalf  of  each  side 
of  the  controversy  was  taken,  and  among  such  witnesses  were 
dealers  at  Wieliita  in  each  of  the  commodities  mentioned.  The 
catfe  was  argued  orally  by  counsel  after  submission  of  the  testi- 
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luony,  and  printed  briefs  were  subsequently  filed.  Subsequent  to 
the  hearinor,  the  Atchison,  Topeka  &  Santa  F6  Railway  Com- 
pany, successor  to  the  Atchison,  Topeka  &  Santa  F6  Kailroad 
Company,  appeared  as  a  respondent  in  this  case,  and  filed  notice 
that  as  such  respondent  it  relied  upon  the  defense  made  by  the 
last-named  company  and  its  receivers. 

FACTS. 

1.  The  complainant  is  a  corporation  engaged  in  the  wholesale 
dry-goods  trade  at  Wichita,  Kansas,  a  city  of  about  25,000  in- 
habitants. About  twelve  or  fifteen  jobbing  or  wholesale  firms  in 
various  branches  of  business  are  located  at  Wichita,  and  they 
compete  with  dealers  and  jobbers  at  Elansas  City  and  other  points 
for  trade  in  central,  western,  and  southern  Kansas  and  Oklahoma 
territory. 

2.  Each  of  the  defendants  is  engaged  as  a  common  carrier  by 
railroad  in  the  transportation  of  property  from  GhJveston  and 
other  points  in  Texas ;  and  over  their  roads  joined  together  or 
with  those  of  other  carriers,  so  as  to  form  various  oontinuoos 
lines,  property  is  carried  by  continuous  carriage  or  shipment  and 
at  through  rates  of  charge  from  Gralveston,  Houston,  Sugarland, 
and  other  Texas  points,  to  Wichita,  Kansas,  Kansas  City,  Hanni- 
bal, St.  Joseph,  and  St.  Louis,  Missouri,  Atchison,  Leavenworth, 
and  Topeka,  Kansas,  Lincoln  and  Omaha,  Nebraska,  Council 
Bluffs  and  Sioux  City,  Iowa,  Minneapolis  and  St  Paul,  Minnesota, 
and  other  points  in  the  United  States. 

3.  The  four  delivering  systems  in  this  case  are :  the  Atchison, 
Topeka  &  Santa  Fe ;  the  Chicago,  Rock  Island  &  Pacific ;  the 
Missouri  Pacific,  and  the  Missouri,  Kansas  &  Texas.  Traffic  is 
carried  over  the  Gulf,  Colorado  &  Santa  Fe  and  the  Atchison. 
Topeka  &  Santa  F6  roads  from  Galveston  to  Wichita,  a  distance 
of  about  724  miles,  or  from  Houston  to  Wichita,  a  distance  of 
about  719  miles,  and  from  Galveston  and  Houston  to  Kansas 
City,  the  distances  being  respectively  about  952  and  947  miles, 
when  the  route  is  through  Wichita.  At  Winfield,  Kansas,  the 
Santa  F6  road  has  a  branch  running  north  and  east  of  Wichita, 
through  Augusta  and  Eldorado,  to  Florence,  Kansas.  Said 
branch  is  known  in  this  case  as  the  "  Eldorado  Cut-Off,*'  and 
trattic  by  this  line  from  Galveston  for  Kansas  City  may  go  over 
the  Cut-Off  and  not  pass  through  Wichita.     By  using  the  Cut-Off 
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the  distance  to  Kansas  City  is  decreased  abont  20  nniles.  Freight 
trains  run  over  either  route.  The  line  through  Wichita  is  the  main 
line.  The  Santa  Fe  system  has  another  route  which  it  has  used 
for  some  of  its  freight  from  Galveston  or  Houston  to  Kansas 
City.  This  is  over  the  Gulf,  Colorado  &  Santa  F6  to  Paris, 
Texas,  the  St.  Louis  &  San  Francisco  to  Monett,  Missouri,  and 
Clierryvale  or  Carl  Junction,  Kansas,  and  thence  by  divisions  of 
the  Santa  Fe  road  to  Kansas  City,  a  total  distance  of  from  1,015 
to  1,033  miles,  depending  on  junctions  used.  This  system  can 
also  reach  Kansas  City  from  Galveston  via  Arkansas  City  and 
Winfield  Junction,  thence  east  to  Clierryvale  and  northerly  to 
Kansas  City,  a  distance  of  933  miles.  Over  any  route  used  by 
the  Santa  F6  system,  Wichita  is  nearer  than  Kansas  City  to  Qti- 
veston  by  at  least  200  miles. 

The  Chicago,  Rock  Island  &  Pacific  system  passes  through 
Wichita  in  carrying  freight  shipped  from  Galveston  or  Houston 
to  Kansas  City  and  other  Missouri  river  points.  The  Chicago, 
Bock  Island  &  Texas  Hallway  connects  with  the  Chicago,  Bock 
Island  &  Pacific  at  Terral,  Indian  territory,  running  northerly 
from  Fort  Worth,  Texas,  and  Galveston  or  Houston  goods  may 
be  carried  to  Fort  Worth  by  the  International  &  Great  Nortliem 
and  Texas  Pacific.  The  distances  from  Gkdveston  to  Wicldta 
and  Kansas  City  via  this  route  are :  To  Wichita,  759  miles ;  to 
Kansas  City,  981  miles. 

The  Missouri  Pacific  Bailway  system  and  its  connections,  the 
Texas  &  Pacific  and  International  &  Great  Korthem,  carry 
traffic  from  Galveston  to  Kansas  City  over  a  distance  of  about 
1,044  miles.  Traffic  from  Galveston  to  Wichita  comes  over  this 
line  as  far  as  Yates  Center,  90S  miles,  and  thence  98  miles  on  the 
Fort  Scott  &  Western  Division  of  the  Missouri  Pacific  to 
Wichita,  a  total  distance  of  1,006  miles.  Another  route  to 
Wichita  over  this  system  and  the  same  connecting  roads  is  via 
Deering  and  Conway  Springs,  Kansas,  with  an  aggregate  distance 
of  about  1,012  miles. 

The  Missouri,  Kansas  &  Texas  system  has  a  route  from  Ghd- 
veston  via  the  International  &  Great  Northern  to  Houston,  the 
Missouri,  Kansas  &  Texas  Railway  of  Texas  and  the  Missouri, 
Kansas  &  Texas  Bailway  to  Parsons,  Kansas,  768  miles,  thence 
137  miles  to  Kansas  City,  a  total  of  905  miles.    From  Parsun- 
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Wichita  is  reached  by  a  branch  of  the  Missonri,  Kansas  &  Texas 
Railway  to  Piqaa,  and  the  Missouri  Pacific  to  Wichita,  154 
miles,  or  an  aggregate  distance,  Galveston  to  Widiita,  of  922 
miles.  In  connection  with  the  Honston  &  Texas  Central  and 
International  &  Great  Northern,  the  Missouri,  Kansas,  &  Texas 
Railway  forms  a  route  of  799  miles,  Galveston  to  Kansas  City ; 
and  Wichita  may  be  reached  by  this  route  and  the  Missouri 
Pacific  over  a  distance  of  about  816  miles. 

The  Houston  &  Texas  Central  railroad  runs  from  Houston 
northerly  to  Denison,  Texas,  338  miles,  with  several  branch 
lines  to  and  through  important  junction  points  with  other  roads. 
It  connects  with  roads  between  Houston  and  Galveston,  and  it  is 
a  party  to  joint  tarijBEs  showing  rates  from  Galveston  and  Honston 
to  Wichita  and  Kansas  City.  The  short  line  from  Gkdveston  to 
Wichita  is  via  the  Houston  &  Texas  Central  and  Chicago,  Rock 
Island  &  Pacific,  705  miles,  and  the  distance  to  Kansas  City  by 
this  route  is  927  miles.  Houston  is  about  50  miles  northerly  of 
Galveston  by  the  International  &  Great  Northern.  Traffic 
shipped  from  that  point  is  carried  by  all  the  defendants.  Con- 
venient names  for  the  foregoing  described  rentes  are:  ^^Rock 
Island  "  for  the  Chicago,  Rock  Island  &  Pacific  route ;  "  Santa 
F6"  for  the  Atchison,  Topeka  &  Santa  F6  route;  "Missouri 
Pacific"  for  the  system  of  that  name  and  its  connections;  "M. 
K.  &  T."  for  the  Missouri,  Kansas  &  Texas  system  and  connec- 
tions ;  "  Central "  for  the  Houston  &  Texas  Central  and  con- 
nections. The  Wieliita  and  Kansas  City  distances  from  Galveston 
via  these  routes  are  as  follows : 


Shorter  dis- 

Shorter dis- 

Wichita. 

Kansas  City. 

tance  to 
Wichita. 

tance  to 
Kansas  City. 

Miles. 

Miles. 

Miles. 

Miles. 

Santa  Fe  Route— 
Wichita  lines 

724 

952 

228 

Eldorado    Cut-Oflf   to 

Kansas  City 



932 

208 

Paris  Route  to  Kansas 

City 

. 

1015 

291 

Rock  Island  Route.  .  _ 

759 

981 

222 

tin  il.  &  T.  C.  R.  R. 

7U5 

927 

222 

Mipsouia  Pac.  Route. - 

1006 

1044 

88 

M.  K.  *te  T.  Route.... 

922 

905 

17 

tui  11    &  T.  ('.  R   R 

816 

799 

17 

574  INTERSTATE   COMMERCE   COMMISSION    REPORTS. 

Sugarland,  Texas,  is  on  the  Sugarland  Railway  running  be- 
tween that  point  and  Areola  Junction  on  the  Gulf,  Colorado,  & 
Santa  Fe,  and  International  &  Great  Northern  roads. 

4.  The  Western  Classification  is  in  force  over  the  defendant 
lines  between  Texas  points  and  Wichita  and  Missouri  river  points, 
and  thei]*  classification  of  the  six  commodities  to  which  the  testi- 
mony in  this  case  is  mainly  directed  is  as  follows:  Cotton  piece 
goods,  any  quantity,  first  class ;  canned  goods,  molasses,  rice, 
sugar,  and  coffee,  in  carloads,  fifth  class.  An  exception  to  the 
classification  provides  for  canned  goods  a  rate  of  10  cents  less 
than  fifth  class  on  "  Texas  Interstate  Freight."  The  first-class 
rate  is  $1.30  per  100  pounds,  and  the  fifth-class  i-ate  is  70  cents  per 
100  pounds,  from  Galveston  or  Houston  to  Wichita,  Kansas  City, 
Atchison,  Leavenworth,  and  St.  Joseph ;  and  from  die  same  points 
to  Omaha,  Council  Bluffs  or  Lincoln  such  rates  are  $1.50,  first  class, 
and  77  cents,  fifth  class.  The  rates  hereinafter  named  as  in  force  to 
Kansas  City  will  be  understood  to  apply  also  to  Atchison,  Leav- 
enworth and  St.  Joseph,  unless  otherwise  specified.  At  the  time 
when  the  complaint  was  filed,  April  10,  1895,  the  special  or  com- 
modity rate  of  45  cents  on  cotton  piece  goods  from  GhJveston  or 
Houston  to  Kansas  City  was,  as  appears  by  tariffs  on  file,  in  effect 
via  the  various  defendant  routes,  except  the  Santa  F^,  which  had 
canceled  such  rate  some  months  before ;  and  the  commodity  rate  of 
84  cents  on  cotton  piece  goods  from  Galveston  or  HonBton  to 
Wichita,  at  that  time,  was,  by  the  tariffs,  only  in  force  over  the 
•'  Central "  and  participating  connections.  It  appears,  however, 
that  cotton  piece  goods  were  carried  for  the  complainant  over  the 
Santa  Fe  route  from  Galveston  to  Wichita  at  the  84-cent  rate, 
both  before  and  after  this  case  was  instituted.  The  rate  sheets 
show,  however,  that  during  a  period  commencing  some  time  before 
and  ending  soon  after  tiie  filing  of  the  complaint  rates  on  cotton 
piece  goods  were  chanircd  by  all  the  defendants  so  that  the  tariff 
rate  to  Wichita  from  Galveston  or  Houston  t?/a  any  line  was  made 
the  first-class  I'ate  of  $1.30,  and  this  rate,  by  cancellation  of  the 
special  45-cent  rate,  was  also  made  effective  to  Kansas  City  via  the 
Santa  Fe  and  Kock  Island  routes,  and  apparently  by  the  "Cen- 
tral" and  connections. 

The  present  rate  on  cotton  piece  goods  via  the  Bock  Idand 
route  is  still  $1.3<)  (first-class  rate)  from  Galveston  or  Houston  to 
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Wichita  or  Kansas  City.  By  all  the  other  defendant  routes  cotton 
piece  goods  rates  from  Galveston  or  Houston  are  $1.30  to  Wichita, 
66  cents  to  Kansas  City,  and  71  cents  to  Omaha,  Council  Bluffs  and 
Lincoln.  This  66-cent  rate  to  Kansas  City  was  put  in  force  by 
the  International  &  Great  Northern  and  some  of  its  connections 
on  or  about  May  4, 1895,  but  about  a  month  later  the  45-cent  rate 
was  restored,  and  on  August  1,  1895,  the  66-cent  rate  was  again 
put  into  effect.  The  rate  on  cotton  piece  goods,  Galveston  to 
Wichita,  was  by  one  increase  raised  from  84  cents  to  $1.30. 
Practically  no  cotton  piece  goods  are  carried  from  Galveston  to 
Wichita  under  the  $1.30  rate. 

Joint  Freight  Tariff  J.  B.  1760— H  of  the  Texas  &  Pacific 
Railway  Company,  effective  January  10,  1895,  and  applying  on 
commodities  via  the  Eock  Island  and  Missouri  Pacific  routes 
from  "Texas  common  points"  on  the  T.  &  P.  Ry.  to  Missouri 
and  Mississippi  river  points,  and  distinctly  referred  to  at  the 
hearing,  named  the  45-cent  special  rate  on  cotton  piece  goods 
to  Kansas  City ;  and  a  notation  on  that  tariff  states  that 
"  Kansas  City  rates  will  also  apply  from  Dallas  and  Manchester 
to  Topeka  and  Wichita,  Kansas  {via  C.  R  L  &  P.  and  Missouri 
Pacific  R'ys.)."  This  seems  to  have  been  superseded  by  Sup- 
plement No.  1,  effective  June  4,  1895,  and  amendments  th^^to, 
cancelling  rates  on  cotton  piece  goods  via  the  Rock  Island  route, 
and  also  making  rates  apply  to  points  named  only. 

This  tariff,  Texas  &  Pacific  J.  B.  No.  1760— H,  was,  so  far  as  it 
applies  on  cotton  factory  products,  superseded  on  August  1, 1895, 
by  Texas  &  Pacific  Joint  Through  Freight  Tariff  1992— H,  also 
numbered  Mo.  Pac.  No.  I.  S.  5538,  and  C.  R.  I.  &T.  No.  429,  ap- 
plying from  Dallas,  Fort  Worth,  Sherman,  and  other  Texas  pro- 
ducing points  on  the  Texas  &  Pacific  Railway,  to  St.  Louis  and 
Kansas  City,  Missouri ;  Chicago,  Illinois ;  Milwaukee,  Wisconsin ; 
Cincinnati,  Ohio ;  Louisville,  Kentucky ;  New  Orleans,  Louisiana, 
and  other  points  named  in  the  tariff.  The  participation  of  the  Rock 
Island  route  in  rates  named  is  limited  to  destination  points  specified 
which  are  prefixed  by  a  ":j:"  mark.  The  Santa  Fe  roads  and  the 
M.  K.  &  T.  route,  though  named  in  the  tariff,  do  not  appear  to 
have  concurred  therein.  The  Missouri  Pacific  Railway  Company 
is  a  party  to  the  tariff.  This  rate  sheet  names  rates  on  cotton 
piece  goods  from  points  on  the  Texas  &  Pacific  Railway  in  Texas 
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to  a  large  number  of  points  in  Michi^n,  Ohio,  Illinois,  Miawnri 
Indiana,  Nebraska,  Kansas,  Pennsylvania,  Iowa,  Wisconsin,  Ar- 
kansas, TenncBsee,  Kentucky,  Mississippi,  Minnesota,  Lonisiana, 
and  Soutli  Dakota.  The  highest  rate  named  in  such  tariff  from 
Texas  ik  J^acitie  points  in  Texas  is  92  cents  to  Eau  Claire,  Wis- 
consin, Minnesota  Transfer,  Stillwater,  and  Winona,  Minnesota. 
The  distance  by  the  Missouri  Pacific  ronte  from  such  sliipping 
points  to  these  places  is  nearly,  if  not  fully,  double  the  distance 
to  AV^ichita.  The  following  rates  on  cotton  piece  goods  from  said 
])oints  are  also  established  by  this  tariff  and  supplements:  To 
Clii(a<,^o,  46  cents;  St.  Louis,  41  cents;  4^St.  Paul  and  :{:Miniiew 
ai)olis,  So  cents ;  :(: Waterloo,  Iowa,  71  cents ;  Peoria,  Ulinoia,  57 
cents;  ^Des  Moines,  71  cents;  :|:Omaha,  ^^Council  Bluffs,  and 
JLincohi,  71  cents ;  :j:Kansas  City,  :l:Atchison,  :f Leavenworth,  and 
:t:St.  Joseph,  66  cents ;  New  Orleans,  38  cents ;  Greenville,  Missis- 
sippi, 36  cents;  Nashville,  Tennessee,  43  cents;  Chattanooga, 
Tennessee,  68  cents;  Sharon,  Pennsylvania,  69  cents;  Detroit 
Michigan,  68  cents ;  :(:Cedar  Kapids  and  :{:Cedar  Falls,  Iowa,  71 
cents;  Cincinnati,  Ohio,  46  cents;  Cleveland,  Ohio,  69  cents; 
(yliillicothe,  Ohio,  66  cents;  Sioux  City,  Iowa,  76  cents.  Points 
named  with  tlie  prefix  :(:  take  rates  specified  via  the  Rock  Island 
route.  Wichita  is  not  named  in  this  tariff,  but  the  Kock  Island 
does  not  charge  more  to  Wichita  on  cotton-piece  goods  from 
Texas  points  than  is  charged  over  the  same  line  to  Kansas  Citv 
and  other  Missouri  river  points  or  other  longer  distance  destinations. 

On  canned  goods,  carloads,  the  rates  via  all  the  lines  from  Gal- 
veston or  Houston  were,  at  the  time  of  the  complaint,  and  have 
since  continued  to  he,  6(>  cents  to  Wichita  and  Kansas  City  and 
67  cents  to  Omaha,  Council  Bluffs  and  Lincoln. 

On  molasses,  carloads,  from  Galveston  and  Houston,  rates  i^ 
the  Santa  Fe  route  were,  at  the  time  of  the  complaint,  50  cents 
to  Wichita,  3U  cents  to  Kansas  City,  and  38  cents  to  Omaha, 
(youncil  l>luffs  and  Lincoln.  The  present  rate  to  Wicliita  is  68 
cents  via  the  Santa  Fc  and  Central  routes,  and  70  cents  over  the 
other  lines,  and  i-ates  via  the  various  lines  are  35  cents  to  Kansas 
Citv  and  »^>8  cents  to  Omaha  or  Council  Bluffs,  except  by  the  Rock 
l>huul  route,  whic^li  is  understood  to  have  the  fifth-class  rate  in 
effect  to  all  of  the  points.  From  Sugarland,  via  lines  other  than 
the  Kock  Island,  the  molasses  rate  is  68  cents  to  Wichita,  30  cents 
to  Kansas  City,  and  33  cents  to  Omalia. 
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On  sugar,  carloads,  from  Galveston  or  Houston,  ma  the  M.  K. 
&  T.  route,  a  70-cent  or  iifth-class  rate  is  and  has  been  in  force 
to  Wichita  since  the  date  of  complaint  A  35-cent  rate  was  in 
effect  at  that  time  to  Kansas  City,  but  the  rate  to  this  point  is 
now  30  cents,  and  Omaha  has  a  33-cent  rate.  A  rate  of  60  cents 
was  then  and  now  is  in  force  to  Wichita  by  the  other  lines,  except 
the  Bock  Island  (70  cents).  The  rate  to  Kansas  City  is  80  cent4 
by  all  the  lines  (including  the  Bock  Island).  To  Omaha  or  Conn, 
cil  Bluffs  it  is  33  and  to  Lincoln  36  cents.  Sugarland  rates  to 
these  points  are  the  same  as  from  Galveston  <n*  Houston. 

On  rice,  carloads,  from  Gktlveston  or  Houston,  a  rate  of  68 
cents  is  now  and  since  the  complaint  has  been  in  force  to  Wichita 
via  the  Santa  F6  route  and  the  Central,  while  the  other  lines  have 
had  only  the  regular  fifth-class  rate  of  70  cents  in  effect  to  Wichita. 
All  of  the  lines  except  the  Bock  Island  charge  a  85-cent  rate  to 
Kansas  City,  to  Omaha  38,  and  Lincoln  41.  The  Bock  Island 
route  claims  only  to  have  had  the  class  rate  in  force  to  all  these  points. 

On  coffee,  in  carloads,  the  70-cent,  fifth-class,  rate,  from  Gal- 
veston or  Houston,  has  been  and  still  is  in  force  to  Wichita,  except 
via  Santa  F^,  Missouri  Pacific,  and  Centrld  routes,  over  v/hioh 
the  rate  is  68  cents.  All  the  lines  except  the  Bock  Island  have 
charged  and  still  have  in  force  a  rate  on  coffee  of  26  cents  to 
Kansas  City  and  35  cents  to  Omaha.  Over  the  Bock  Island  the 
fifth-class  rate  applies. 

The  present  rate  adjustment  on  these  commodities  is  that  over 
the  Bock  Island  route  the  first-class  rate  of  $1.80  is  in  force 
on  cotton  piece  goods,  and  the  fifth-class  rate  of  70  cents  is 
in  effect  on  the  other  commodities  (except  canned  goods, 
which  take  a  rate  of  60  cents),  not  only  to  Wichita,  but  also 
to  Kansas  City.  A  further  exception  is  sugar,  on  which  the 
Bock  Island  roads  join  in  a  30-cent  rate  to  the  last-named  point 
Over  the  Santa  Fe,  Missouri  Pacific,  and  Central  routes,  the  rates 
are  as  follows  from  Galveston  or  Houston: 


To 

Cotton 

piece 

goods. 

Canned 
goods. 

Ilolasses. 

Sugar. 

Rice. 

CofliBa. 

Wichita 

Kansas  City 

Omaha  or  Coun- 
cil Bluffs 

Lincoln  

IdO 
66 

71 

71 

60 
60 

67 
67 

68 
86 

88 

41 

60 
80 

88 
85 

68 
86 

88 
41 

68 

86 
88 

37 
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Snl)BtP.ntially  the  same  rates  are  in  effect  on  the  M.  K.  &  T.  route, 
except  that  the  fifth-class  i-ate  of  70  cents  is  charged  to  Wichita  on 
molasses,  rice,  sugar,  and  coffee. 

The  rates  via  the  Rock  Island,  Santa  Fe,  and  Missouri  Pacific 
lines  from  Kansas  City,  Atchison,  Leavenworth,  or  St.  Joseph  to 
Wichita  on  each  of  these  commodities,  are  as  follows: 


Rates  in  cents  per  100  lbs.  flrom  Kansas  CUy,  Atehison,  Leaventoorth,  or 

St.  Joseph  to  Wichita. 

FIRST-CLASS.  FIFTH  GLASS. 


1 

Cottonpiece  goods.    Canned  goods. 

Molasses. 

Sugar. 

Rioe. 

Coffee. 

66                           86 

86 

86 

86 

86 

Following  is  a  comparison  of  lowest  combination  rates  to 
Wichita  from  Galveston  or  Houston  via  Kansas  City,  vdth  lowest 
straight  rates  to  Wichita  from  Galveston  or  Houston,  except  af 
to  canned  goods,  on  which  the  rates  to  Wichita  and  Kansas  City 


are  the  same : 

Cotton 

piece 

goods. 

MolasAes. 

Sugar. 

Rice. 

Coffee. 

Combination  Rates.. 
Straight  Rates 

182 
180 

71 
68 

66 
60 

71 
68 

61 
68 

The  tariffs  showing  rates  from  Galveston,  Houston,  and  other 
Texas  points  are  modified  by  many  supplements,  advance  notices 
to  supplements,  and  exceptions  as  to  particular  roads,  and  most, 
if  not  all,  of  them,  purport  to  apply  over  roads  which  have  not 
filed  notices  of  concurrence,  although  such  tariffs  were  obviously 
intended  to  so  apply.  The  participation  of  some  nonconcnrring 
roads  is  distinctly  limited  in  several  tariffs  to  particular  points  or 
specified  commodities.  For  these  and  other  similar  reasons  even 
expert  examiners  of  rate  sheets  are  unable  to.  state  with  certainty 
what  rates  have  been  and  are  in  force  over  the  defendant  lines 
to  all  the  points  named  in  the  above  and  following  findings. 

5.  The  distance  from  Chicago  to  Kansas  City  and  Wichita  is 
458  miles  to  Kansas  Citv  and  086  miles  to  Wichita  by  the  Santa 
Fe  route,  518  miles  to  Kansas  City,  and  742  miles  to  Wichita  by 
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the  Rock  Island.  The  first  and  fifth  class  rates  from  Chicago  to 
Kansas  City  and  Wichita  are:  .Kansas  City,  first  class,  80  cents, 
fifth  class,  27  cents ;  Wichita,  first  class,  $1.39^,  fifth  class,  60 
cents.  The  rates  from  Chicago  to  Kansas  City  and  Wichita  by 
these  routes  on  the  commodities  in  question  are: 


To 

Cotton- 
piece 
Goods. 

Canned 
Goods. 

Molasses. 

Sugar. 

Rice. 

Coffee. 

KanfiasCity 

Wichita 

50 
111 

27 
60 

27 
60 

27 
60 

27 
60 

97 
60 

The  thron'xh  rates  to  Wichita  from  Chicago  are  6  cents  less  on 
cotton  piece  goods  and  3  cents  less  on  the  other  commodities  than 
the  combination  of  rates  to  and  from  Kansas  City.  For  example^ 
the  cotton  piece  goods  rate,  Chicago  to  Kansas  City,  is  60  cents, 
and  Kansas  City  to  Wichita,  66  cents,  or  a  total  of  $1.16,  while 
the  through  rate  is  $1.11. 

6.  Bates  on  cotton  piece  goods  from  Anniston,  Atlanta^  and 
points  taking  the  same  rates,  are  45  cents  to  St  Louis,  80  cents  to 
Kansas  City,  and  $1.41  to  Wichita,  and  from  Columbia,  S.  C, 
the  rates  are  7  cents  higher.  Other  named  cotton  factory 
shipping  points  in  Georgia  and  South  Carolina  take  certain 
arbitraries  higher.  These  rates  are  set  forth  in  Southern  States 
Freight  Association  Cotton  Factory  Products  Tariff  No.  2 — 
A.  W.,  effective  January  16,  1896.  The  rate  on  this  com- 
modity from  St.  Louis  to  Kansas  City  is  35  cents,  and  the  80-cent 
rate  from  Anniston  and  other  points  above  mentioned  to  Kansas 
City  is  a  combination  of  rates  east  and  west  of  St.  Louis  or  the 
Mississippi  river.  The  rate  to  Wichita  of  $1.41  is  5  cents  less 
than  the  sum  of  rates  to  St.  Louis,  thence  to  Kansas  City,  and 
from  that  point  to  Wichita.  The  distance  from  Atlanta  to  St.  Louis 
by  the  Nashville,  Chattanooga  &  St.  Louis,  and  Louisville  & 
Nashville,  is  609  miles,  and  from  St.  Louis  to  Kansas  City  by  the 
Wabash  road  the  distance  is  277  miles,  and  by  the  Missouri 
Pacific,  283  miles.  From  St.  Louis  to  Wichita  by  the  Missouri 
Pacific  the  distance  is  about  484  miles,  and  by  the  St  Louis  & 
San  Francisco  it  is  505  miles.  The  short  distance  over  these 
•outes  from  Atlanta  to  Wichita  is  about  1,093  miles,  and  from 
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Atlanta  to  Kansas  City  it  is  886  miles.  Rates  from  St.  Louis  to 
Kansas  City  and  Wichita  on  each  of  the  six  commodities,  ai 
shown  in  Missouri  Pacific  Joint  Freight  TariflE,  I.  0.  C.  No. 
120,  are: 


To 

Cotton- 
piece 
Goods. 

Canned 
Goods. 

Molasses. 

Sogw. 

Rice. 

CeiEee. 

KaD8a«»City 

Wichita 

86 
96 

28 
55 

22 
55 

22 
55 

22 
55 

22 
56 

7.  Bates  on  the  six  commodities  in  question  from  New  Orleans 
to  St.  Louis,  Kansas  City,  and  Wichita,  as  shown  by  tarifb  filed, 
and  applying  over  the  Missouri  Pacific  and  Texas  &  Pacific  to 
St.  Louis  and  also  via  the  Illinois  Central  and  connections  to  all 
of  the  destinations  are  as  follows : 


From  New  Oblbaitb 

T^ 

Cotton- 
piece 
Goods. 

Canned 
Goods. 

Molasses. 

Sugar. 

Rice. 

Coffee. 

St.  Louis 

Kansas  City 

Wichita 

27 

66 

189i 

25 
85 
60 

16 
86 
68 

20 
80 
50 

20 
85 

68 

25 
85 

68 

Under  these  rates  cotton  piece  goods  from  New  Orleans  can  be 
shipped  to  and  reshipped  from  St.  Louis  to  Kansas  City  at  a  com- 
bination rate  of  62  cents,  while  the  direct  rate  to  Ejmsaa  City  is 
66  cents.  And  these  goods  can  be  again  reshipped  from  Kansas 
Citv  to  Wichita  at  a  66-ccnt  rate,  or  a  total  combination  rate  after 
three  shipments  of  $1.28,  as  against  the  through  rate  from  New 
Orleans  to  Wichita  of  $1.^9^,  and  as  compared  with  the  $1.41 
through  rate  from  Atlanta  to  Wichita,  or  the  $1.80  rate  from 
Galveston  to  Wichita  on  a  direct  shipment.  A  still  lower  com- 
bination on  cotton  piece  goods  is  made  by  adding  the  rate  from 
New  Orleans  to  St.  Louis,  27  cents,  to  the  96-cent  rate  from  that 
point  to  Wichita,  which  gives  a  total  of  $1.23,  New  Orleans  to 
Wichita  via  St.  Louis,  as  against  rates  of  $1.39^  direct  from  New 
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Orleans,  $1.41  direct  from  Atlanta,  and  $1.30  direct  from  Gkd- 
veston.  Eates  on  cotton  piece  goods,  as  shown  in  M.  E.  &  T. 
Joint  Freight  Tariff  No.  658,  and  amendments,  purporting  to  ap- 
ply over  the  defendant  roads  and  others,  except  the  Atchison, 
Topeka  &  Santa  F6,  and  the  Gnlf ,  Colorado  &  Santa  Yk  roads, 
and  in  force  from  Texas  producing  points  to  various  points,  are, 
in  cents,  as  follows :  To  Memphis,  Tennessee,  88 ;  Cairo,  Illinois^ 
40 ;  Fort  Smith,  Arkansas,  41 ;  Little  Bock,  Arkansas,  41 ;  St. 
Louis,  Missouri,  41 ;  Chicago,  Illinois,  46 ;  Milwaukee,  Wiscon- 
sin, 54 ;  Kansas  City,  Missouri,  66 ;  Sioux  Falls,  South  Dakota, 
81;  Sioux  City,  Iowa,  76;  Omaha,  Nebraska,  71;  St  Paul, 
Minnesota,  83;  Wichita,  130.  Cotton  piece  goods  are  made 
at  Galveston.  The  same  tariff  names  a  coffee  rate  from  GhJves- 
ton  or  Houston  to  St.  Louis  of  25  cents,  and  to  Omaha,  Minne- 
apolis, or  St  Paul  of  35  cents,  and  on  rice  from  Galveston  or 
Houston  to  St.  Louis  of  25  cents.  iLTL  &  T.  Joint  Freight 
Tariff  Ko.  621, 1.  C.  C.  No.  71,  naming  rates  on  sugar  and  mo- 
lasses from  Houston  and  Gktlveston  or  Sngarland,  provides  a  rate 
to  St.  Louis  on  these  commodities  of  25  cents. 

Joint  Interstate  Freight  Tariff  No.  2— D,  L  0.  0.  No.  2,  is- 
sued by  L.  F.  Day,  chairman,  and  to  which  all  the  defendants  are 
parties,  provides,  rates  on  cotton-piece  goods  to  Houston  or  GM- 
veston  as  follows :  I^rom  St  Louis  or  Kansas  City,  59  cents ; 
Memphis,  49  cents ;  New  Orleans,  35  cents ;  Omaha,  Chicago, 
Cincinnati,  Milwaukee,  79  cents ;  Pittsburg,  Pennsylvania,  $1.09; 
Knoxville,  Tennessee,  99  cents ;  Nashville,  65  cents ;  Louisville, 
70  cents.  Cotton  piece  goods  may  be  shipped  from  Galveston 
via  New  Orleans  to  St.  Louis  under  a  combination  rate  of  57 
cents  made  by  adding  Joint  Commodity  Tariff  on  cotton  factory 
products,  "  Sunset  and  Central  iloutes,"  rate  of  30  cents  Galves- 
ton to  New  Orleans  to  the  27-cent  rate  in  force  from  New  Or- 
leans. The  rate  named  in  that  tariff  on  cotton-piece  goods,  Gal- 
veston to  St.  Louis,  is  41  cents,  and  Galveston  to  Kansas  City,  66 
cents. 

8.  There  is  active  competition  between  the  carriers  engaged  in 
transporting  cotton  piece  goods,  canned  goods,  molasses,  sugar, 
rice,  and  coffee  from  the  various  points  of  supply  to  points  of 
distribution  and  sale.  Water  transportation  between  New  Or- 
leans, St.  Louis,  and  other  Mississippi  river  points  has  forceful 
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effect  upon  rail  rates  on  traffic  which  might  otherwise  go  by  the 
river,  between  such  points.  Galveston  and  New  Orleans  are  rival 
ocean  ports,  and  the  rail  rates  to  Missouri  river  and  Mississippi 
river  points  are  made  by  the  carriers  from  Galveston  with  refer- 
ence  to  existing  rates  from  New  Orleans.  Water  competition  by 
way  of  the  Missouri  river  from  St.  Louis  to  Kansas  City  is  not 
active  nor  of  controlling  force,  but  rail  rates  from  St.  Louis  to 
Missouri  river  points  in  connection  with  low  rates  up  the  Missis- 
sippi do  together  affect  the  amoimt  of  rail  rates  from  southern 
j)oint8  to  Kansas  City. 

Business  competition,  which,  as  the  prior  finding?  show,  is  so 
i^reatly  promoted  by  relatively  low  rates  at  Missouri  river  points 
and  other  places  mentioned,  is  hampered  and  restrained  by  rela- 
tively high  rates  in  force  from  all  the  various  points  of  supply  to 
Wichita,  where  large  jobbing  interests  are  located  and  in  active 
competition  with  wholesale  dealers  at  Kansas  City  and  other 
favored  points  for  the  trade  of  a  considerable  portion  of  Kansas 
ind  Oklahoma  territory.  The  Wichita  jobbers,  though  much 
:iearer  than  the  Kansas  City  dealers  to  Gftlveston  and  other  Texas 
points  of  supply,  by  some  of  the  defendant  lines,  are  unable,  un- 
der existing  railroad  rates,  to  compete  on  even  terms  with  their 
competitors,  except  at  points  where  the  rates  to  and  back  from 
Kansas  City  equal  the  rates  direct  to  Wichita,  and  such  points 
are  near  to  or  westerly  of  Wichita.  This  inability  of  Wichita 
dealers,  through  relatively  unfavorable  railroad  rates,  to  compete 
in  intervening  territory  with  the  more  distant  Kansas  City  jobbers 
and  those  at  other  points  on  the  Missouri,  without  considerable 
loss,  tends  to  prevent  local  dealers  at  places  in  Kansas  and 
in  Oklahoma  from  buying  at  the  nearer  Wichita  market. 
Lower  rail  rates  from  Galveston  to  Wichita  on  the  commodi- 
ties in  question  would  eiuible  the  Wichita  dealers  to  extend 
their  competition  with  Kansas  City  and  other  Missouri  river 
points,  and  if  such  rates  were  considerably  lower  than  at  present, 
the  cheaper  water  routes  to  Galveston  from  the  east  and  south- 
east could  be  utilized  l)v  Wichita  merchants  in  connection  with 
the  rail  lines  from  Galveston  for  the  transportation  of  goods 
which  now,  of  necessity,  come  to  Wichita  by  the  all-rail  lines 
from  eastern  and  southeastern  and  southern  states.  The  Santa 
Fe,  Kock  Island,  Missouri  Pacitic,  and  M.  K.  &  T.  routes  all  ope* 
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rate  lines  of  railway  across  the  Missoori  river  to  Chicago  or  St. 
Louis,  bat,  as  shown  in  the  foregoing  findings,  rates  on  these  com- 
modities to  Wichita  are  either  the  snm  of  charges  to  and  from 
MisBonri  river  points  or  slight  differentials  lower.  The  failure  of 
the  defendant  and  other  lines  to  establish  rates  across  the  Missouri 
river  upon  the  usual  basis  of  decrease  in  rates  per  mile  as  mileage 
increases  is  one  of  the  main  causes  of  the  relatively  high  rates  in 
force  from  Galveston  to  Wichita  and  other  destinations  west  of 
the  Missouri,  and  it  largely  operates  to  deprive  Wichita  of  the 
benefits  of  rate  competition  to  that  point.  Agriculture  is  the 
main  industry  of  the  state  of  Kansas  and  Oklahoma  territory,  and 
agricultural  products  of  that  region  are  sold  in  competition  with 
those  raised  in  other  agricultural  sections  of  the  country.  The 
rates  on  trafiic  shipped  from  Kansas  City  and  Wichita  to  Galves- 
ton are  substantially  the  same.  Any  reduction,  through  legiti- 
mate means,  of  the  cost  in  the  section  about  Wichita  of  such 
staple  articles  of  food  and  clothing  as  the  commodities  involved  in 
this  proceeding,  would  be  in  the  interest  of  consumers  and  trade  in 
that  territory. 

9.  The  cost  of  transportation  to  the  defendant  carriers  of  such 
carload  freight  as  sugar,  molasses,  rice,  and  coffee,  or  of  cotton 
piece  goods,  which  are  shipped  at  rates  named  in  any  quantity,  is 
not  shown,  after  full  hearing,  to  be  more  to  Wichita  than  it  is  to 
Kansas  City  on  shipments  from  Galveston  and  other  points  in 
Texas  by  the  Santa  Fe  or  Rock  Island  route.  Since  the  complaint 
was  filed,  rates  to  Kansas  City  and  other  Missouri  river  points 
have  been  considerably  increased  on  cotton-piece  goods  and 
slightly  on  one  or  two  of  the  other  commodities.  As  to  the  Mis- 
souri Pacific  and  M.  K.  &  T.  routes,  while  the  mileage  of  the 
first  is  but  little  greater  to  Kansas  City  than  to  Wichita,  and  the 
distance  via  the  latter  route  is  slightly  less  to  Kansas  City  than  to 
Wichita,  these  routes  join  in  rates  to  other  much  more  distant 
destinations  at  rates  from  Galveston,  which  are  a  great  deal  lower 
than  rates  in  force  over  those  lines  from  Galveston  and  other 
Texas  points  to  Wichita.  The  cost  of  transportation  via  these 
routes  to  Wichita  is  not,  after  full  hearing,  shown  to  be  in  excess 
of  the  total  expense  of  carriage  to  Omaha,  Council  Bluffs,  or  Lin- 
coln, the  distance  to  these  points  from  Galveston  beinj^  about  200 
or  more  miles  greater  than  the  distance  to  Wichita  from  Galveston, 
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10.  Using  the  Santa  Fe  for  illustration,  and  its  short  mileage 
to  Wicliita  and  Kansas  City,  the  rates  per  ton  per  mile  yi-jlded  by 
the  rates  in  foree  over  that  route  on  the  six  commodities  from 
Galveston  to  Wichita  and  Kansas  City  are  as  follows : 


RATE8  PER  TON  PER  MILE  PROM  GALVESTON. 


To 

Cotton 
piece 
Goods. 

Canned 
GkxMis. 

Molasses. 

Sugar. 

Rice. 

CofEee. 

Cents. 

Cents. 

Cents. 

Cents. 

Gents. 

Oenti. 

Wichita 

Kansas  City 

8.60 
1.41 

1.86 
1.88 

1.88 
0.75 

1.87 
0.64 

1.87 
0.78 

1.87 
0.64 

The  average  rate  per  ton  per  mile  received  by  carriers  through- 
out the  United  States  during  the  year  ended  June  30,  1894,  was 
.860  cents.  In  Territorial  Groups  8  and  9  of  the  United  States 
as  shown  in  ''  Statistics  of  Eailways "  for  that  year,  and  which 
cover  the  section  under  consideration,  such  average  was  1.054 
cents  for  Group  8,  and  1.209  cents  for  Group  9.  The  rates  per 
ton  per  mile  above  shown  to  Kansas  City  from  Gkdveston  on 
molasses,  sugar,  rice,  and  coffee  are  therefore  considerably  below 
the  average  rates  per  ton  per  mile  on  all  traffic  in  the  United 
States  during  the  year  mentioned,  and  very  much  less  than  such 
averages  for  Groups  8  and  9.  Tlie  rate  per  ton  per  mile  received 
on  coifee  from  Galveston  to  Kansas  City,  a  little  over  ^  a  cent, 
is  extremely  low  for  an  article  of  that  value  and  character.  If 
taken  at  its  class  rate  of  70  cents  (fifth-class),  coffee  would  yield  a 
rate  per  ton  per  mile  over  the  Santa  F6  route  of  1^  centa.  Bates 
now  in  force  to  Kansas  City  from  Gulvciston  would,  if  applied  on 
like  traffic  to  Wicliita,  yield  much  higher  rates  per  ton  per  mile 
to  the  Santa  Fe  and  other  routes  over  which  the  milea£[e  is 
considerably  less  to  Wichita  than  to  Kansas  City,  and  the  same  is 
true  of  the  Missouri  Pacific  and  M.  K.  &  T.  routes  to  Wichita  as 
compared  with  Omaha,  Lincoln,  or  Council  Bluffs. 

11.  The  commodities  in  question — cotton  piece  goods,  canned 
goods,  molasses,  rice,  sugar,  and  coffee — are  transported  from 
Galveston  and  other  Texas  points  to  Wichita,  Kansas  City, 
Leavenworth,  Atchison,  St.  Joseph,  or  to  Omaha  or  Council 
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Blnfls,  as  the  case  may  be,  under  similar  circumstances  and  con- 
ditions as  to  billing,  value,  and  risk  of  carriage ;  and  differences 
in  distance  and  the  carriera^  cost  of  transportation  are  in  favor  of 
Wichita, 

12.  The  "  circumstances  and  conditions "  do  not  warrant  the 
transportation  from  Galveston  or  other  Texas  points  to  Wichita 
of  either  of  the  commodities  involved  herein  at  any  higher  rate 
over  the  Missouri  Pacific  or  M.  K.  &  T.  route  than  is  charged 
over  lines  of  said  defendants  for  the  transportation  of  said  com- 
modities from  the  same  point  to  Omaha,  Nebraska,  or  Council 
Bluffs,  Iowa,  both  of  which  are  "  Missouri  river  points,"  nor  at  any 
higher  rate  over  any  of  the  other  defendant  routes  than  is  charged 
over  such  route  for  the  transportation  of  said  commodities  from  the 
same  point  to  Kansas  City  or  St  Joseph,  Missouri,  or  Leavenworth 
or  Atchison,  Kansas,  also  known  as  ''  Missouri  river  points ; "  and 
any  such  higher  rate  is  unreasonable,  unjust,  and  unduly  and 
unreasonably  prejudicial  to  the  complainant  and  other  interested 
dealers  at  Wichita. 

OONOLUSION& 

The  evidence  in  this  case  discloses,  and  the  facts  found  show, 
that  rates  on  the  commodities  in  question  from  Gralveston  and 
other  Texas  points  to  points  on  the  Missouri  river  are  made  by  the 
carriers  to  meet,  or  be  in  close  relation  with,  rates  in  force  from 
New  Orleans  and  other  southern,  southeastern  and  eastern  points  of 
supply,  and  that  rates  to  Wichita  from  Gktlveston  or  Houston  are 
established  with  reference  to  rates  from  Gktlveston  and  other 
shipping  points  to  Missouri  river  points  added  to  the  local  rates 
from  the  Missouri  river  to  Wichita.  The  ground  seriously  urged 
by  the  defendants  in  support  of  the  great  disparities  in  rates 
shown  in  this  case  is  competition  with  other  lines  reaching  Mis- 
souri river  points,  or,  rather,  that  greater  competition  exists  at 
these  points  than  at  Wichita,  for  traffic  to  Wichita  from  all  mar- 
kets is  also  subject  to  such  competition  as  the  carriers  see  fit  to 
practice.  All  the  facts  which  pertain  directly  to  the  conduct  of 
transportation  from  Texas  points  support  the  view  of  complain- 
ant that  Wichita  should  have  rates  as  low  as  those  to  Kansas  City 
and  other  Missouri  river  points ;  and  against  any  difference  in  the 
force  of  carriers'  competition  at  Wichita  and  such  other  points  is 
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to  be  considered  the  competitive  bosiness  relations  of  Wichit:* 
with  Kansas  City  and  other  places  on  the  Missouri  river,  and  tlic 
interests  of  consumers  and  local  dealers  in  Kansas  and  Oklahoma. 

All  the  evidence  and  arguments  advanced  in  favor  of  either 
side  have  been  given  full  and  due  consideration,  and  we  hold 
that  transportation  of  these  commodities  from  Texas  points  by 
the  Chicago,  Rock  Island  &  Pacific  Railway,  or  the  Atchison, 
To])eka  &  Santa  F6  road,  alone  or  with  other  defendants  or  other 
roads  in  Texas,  to  Wichita  and  Kansas  City,  or  other  Missouri 
river  points,  comes  under  the  prohibition  of  the  4th  section. 
The  circumstance  that  the  Santa  Fe  can,  if  it  sees  fit,  carry  traflic 
through  Wichita  or  tna  a  cut-off  near  to  Wichita,  which  reduoes 
its  distance  to  Kansas  City,  Atchison,  Leavenworth,  or  St.  Josepb, 
only  about  20  miles,  is  not  suflicieut  to  make  that  section  and  it^ 
prohibitory  rule  inapplicable  to  the  Santa  Fe  line.  Logan  v.  Clir 
cago  dk  N.  W.  JR.  Co.  2  Inters.  Com.  Rep.  431, 2  L  C.  C.  Rep.  604. 

The  route  to  Kansas  City  and  other  Missouri  river  points  of 
the  Santa  Fe  and  its  afi[iliated  road,  the  St  Louis  &  San  Fran- 
cisco, via  Monett,  Missouri,  is  considerably  longer  than  its  route 
running  through  or  near  Wichita;  and  sending  Missouri  river 
points  trafiSc  in  these  articles  by  the  longer  route  at  lower  rates, 
while  similar  goods  for  Wichita  go  by  the  more  direct  line  to  the 
Missouri  river  at  higher  rates,  would  constitute  an  evasion  of  dutj 
which  we  think  the  4th  section  prohibits,  and  which  certainly 
would  be  in  contravention  of  the  provisions  against  unlawful 
prejudice  and  unjust  discrimination. 

We  also  find,  upon  the  facts,  that  any  greater  aggregate  charge 
established  or  enforced  by  any  of  the  defendant  carriers  (except 
the  Missouri  Pacific  Railway  Company  and  the  Missouri,  TCi^ngiMi 
&  Texas  Riiilway  Company)  for  the  transportation  of  either  cot- 
ton piece  goods,  molasses,  sugar,  rice,  or  coJSee  from  Gkdveston, 
Houston,  or  other  shipping  point  in  Texas  to  Wichita  than  is 
contemporaneously  charged  or  participated  in  by  such  carrier  for 
the  trans[)ortation  of  like  trafiSc  from  the  same  shipping  point  to 
Kansas  City,  Atchison,  Leavenworth,  or  St.  Joseph,  is  anlawfulf 
and  in  violation  of  the  provisions  of  the  act  to  regulate  commerce 
requiring  reasonable  and  just  transportation  charges,  and  forbid- 
ding  undue  and  unreasonable  prejudice  or  disadvantage  to  any 
person,  firm,  corporation,  locality,  or  particular  description  of 
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trafiSc,  in  any  respect  whatsoever ;  and  that  any  greater  aggro- 
gate  charge  established  or  enforced  by  the  Missouri  Pacific  Bail- 
way  Company  or  the  Missouri,  Kansas  &  Texas  Bailway  Com- 
pany, for  the  transportation  of  cither  cotton  piece  goods,  molasses, 
sugar,  rice,  or  coffee  from  Galveston,  Houston,  or  other  shipping 
point  in  Texas  to  Wichita  than  is  contemporaneously  changed  or 
participated  in  by  such  carrier  for  the  tran.  portation  of  like  traflSc 
from  the  same  shipping  point  to  Omaha  or  Coundl  Bluffs  is  also 
unlawful,  and  in  violation  of  said  provisions  of  the  regulating 
statute.  Formal  order  will  be  entered  directing  the  several  de- 
fendants to  cease  and  desist  from  the  violations  of  law  above  set 
forth. 

Rates  on  canned  goods  are  not  higher  to  Wichita  than  to 
Missouri  river  points,  and  no  order  is  now  required  as  to  such 
rates. 

The  defendants  will  also  be  expected  to  correct  their  methods 
of  announcing  rates,  changes  in  rates,  and  exceptions  to  rate 
sheets  by  participating  lines,  so  that  their  rate  schedules  will  be 
intelligible  to  shippers  and  consigns 
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E.  D,  McCLELEN,  W.  M.  ELGIN,  JABE  C.  FAUGHENDER, 
ROBERTS  &  STEWART,  AND  JOHN  C.  WOOLF  F. 
THE  SOUTHERN  RAILWAY  COMPANY;  THE 
PENNSYLVANIA  RAILROAD  COMPANY;  THE 
CUMBERLAND  VALLEY  RAILROAD  COMPANY; 
THE  BALTIMORE  &  OHIO  RAILROAD  COMPANY; 
THE  NORFOLK  &  WESTERN  RAILROAD  COM- 
PANY AND  F.  J.  KIMBALL  AND  HENRY  FINK, 
Receivers  Thereof;  THE  BALTIMORE,  CHESAPEAKE 
&  RICHMOND  STEAMBOAT  COMPANY. 


E.  D.  McCLELEN,  W.  M.  ELGIN,  JABE  0.  FATTGHENDEB, 
ROBERTS  &  STEWART,  AND  JOHN  C.  WOOLF  V. 
THE  SOUTHERN  RAILWAY  COMPANY;  THE 
CHATTANOOGA,  ROME  &  COLUMBUS  RAILROAD 
RAILROAD  COMPANY  AND  EUGENE  E.  JONES,  the 
Receiver  Thereof;  THE  EAST  &  WEST  BAILBOAD 
COMPANY. 


Complaints  filed  March  7,  1895. — Answers  filed  Ibreh 

April  19,  1895. — Hearing  at  Piedmont,  Alabama,  Angnit  8, 
1895.— Decided  June  6,  1896. 


1.  The  exaction,  without  lawful  excuse,  of  a  greater  lompeawtloii  fa  the 
aggregate  for  the  shorter  than  for  the  longer  haul  over  the  aaine  line  in  the 
same  direction,  the  shorter  being  included  in  the  longer,  which  Is  forUdden 
br  ^  4  of  the  Act  to  regulate  commerce,  is  only  a  form  of  onjnst  diecrimi> 
nation  or  undue  preference,  to  which,  It  seems,  Congresi  desired  to  call 
particulai'  attention  because  of  its  prevalence  in  certain  TrrtJMH  ct  the 
country. 


X  CompetittoG  by  a  carrier  subject  to  the  Act  to  r^ulate  eomniflioa^ 

matters  relative  thereto,  may  be  pi rii iiinil  In  llm  rV>iniiilMl<wi  fw  rtrtf—f""- 
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tk>n  upon  appHcatioD  of  defendants  for  relief  from  Uie  openUon  of  the  4lk 
lection  of  Uie  act,  under  the  proviso  to  said  ack 


(No8.  404,  405.) 

8.  D.  J.  Brothers  and  W.  J.  Brock  for  complainantB. 
W,  A.  Henderson  for  the  Soathern  Railway  Company. 
B.  Cowden  for  the  East  &  West  Kaib*oad  Oompany. 

BBPOST  AND     OPINION  OF  THE  00MMIS8I0N. 

Feokans,  Commtssumer: 

III  the  first-entitled  case  the  complainant,  E.  D.  McOIelen, 
mayor  of  the  city  of  Piedmont,  Alabama,  with  the  other  com- 
plainants, grocers  and  general  merchants  doing  business  in  the 
said  city  of  Piedmont,  allege  that  the  defendants  are  common  car- 
riei'o  ^*'  engaged  in  the  interstate  trans ^>ortation  of  property  by 
continuous  carriage  or  shipment  over  various  lines  or  routes, 
wholly  by  railroad  between  points  in-  the  States  of  New  York, 
Pennsylvania,  Maryland,  Virginia  and  Tennessee,  and  points  in 
the  State  of  Alabama." 

The  complainants  further  allege  in  substance: 

1.  Tliat  defendants  have  established  rates  for  the  transportation 
from  Baltimore,  Maryland,  to  Piedmont  and  Anniston,  Alabama, 
of  property  covered  by  the  Southern  Bailway  &  Steamship  Ab80> 
ciation  Classifieation  as  follows : 


Ratbs  in  Cbntb  per  100  PouMns. 

To  Anniston, 
Alabama: 

Classks.                        Per  bbl. 

1 

107 
119 

92 

102 

S 

81 
90 

4 

68 
76 

5 
62 

6 

46 
61 

A     B 

C 

87 
42 

D 

86 

41 

E 

55 
61 

H 

65 

781 

P 

Rail  and  Water 
All  Rail 

84 
89 

45 

50 

72 
88 

To  Piedmont,  Ai«abama: 


Rail  and  Water        125|108   U.'>   80   66   54 
All  lUil  137118  104   88   72'  59= 


No  rates  named 


2.  That  rates  via  defendants'  lines  from  New  York  and  Phil- 
adelphia are  similar  in  relation  to  those  set  forth  as  applying  from 
Baltimore  to  Pie&B#At  and  Anniston,  and  that  Piedmont  is  on 
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the  direct  line  to  Anniston  wlien  traffic  from  either  New  York, 
Philadelphia,  or  Baltimore  is  routed  via  Norfolk  &  Western  Eail- 
road  and  the  Western  Division  of  the  Southern  Railway. 

3.  That  the  above-named  rates  from  New  York,  Philadelphia 
and  Baltimore  to  Piedmont  are  unreasonable  and  unjust  as  com- 
pared with  the  above-described  rates,  established  and  charged  by 
defendants  for  carrying  like  traffic  from  New  York,  Baltimore, 
or  Philadelphia  to  Anniston,  and  that  defendants  in  thus  giving 
an  undue  and  unreasonable  preference  or  advantage  to  AnniBton 
and  subjecting  Piedmont  and  those  doing  business  in  the  sur- 
rounding country  to  an  undue  prejudice  or  disadvantage,  are  in 
violation  of  the  Act  to  regulate  commerce. 

4.  That  defendants  are  guilty  of  a  violation  of  §  4  of  the  Act 
in  that  said  rates  are  greater  for  the  transportation  of  '^like  kind  of 
property"  for  the  shorter  distances  from  New  York,  Philadel 
phia,  or  Baltimore  to  Piedmont  than  for  the  longer  distances  over 
the  same  line  in  the  same  direction  from  the  same  points  of  ship- 
ment to  Anniston. 

The  complaint  also  alleges  a  violation  of  the  6th  section  of  the 
Act  in  that  the  defendants  fail  to  make  and  publish  schedules  of 
rates  for  the  transportation  of  property  embraced  in  classes  A,  B, 
0,  D,  £,  F  and  H,  from  New  York,  Philadelphia  and  Baltimore 
to  Piedmont,  and  do  make  and  publish  such  schedules  of  rates 
for  the  transportation  of  property  covered  by  said  classes  from  the 
above-named  points  of  shipment  to  Anniston,  but  this  allegation 
was  abandoned  at  the  hearing. 

The  prayer  of  complainants  is  that  this  Commission  make  an 
order  "commanding  the  said  defendants  and  each  of  them  to 
wholly  cease  and  desist  from  the  aforesaid  violations  of  the  pro- 
visions of  said  Act  to  regulate  commerce,"  and  that  '^  such  other  and 
further  orders  be  entered  as  the  Commission  may  deem  necessaiy 
in  the  premises  and  the  complainants'  cause  may  appear  to  re- 
quire." 

A  separate  answer  was  filed  by  each  of  the  defendants  except 
the  Baltimore,  Chesapeake  &  Kichmond  Steamboat  Company, 
whose  answer  was  included  in  that  of  the  Southern  Railway 
Company. 

Tiie  material  admissions,  denials,  and  averments  of  the  defend- 
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dants  in  response  to  the  several  allegations  set  forth  in  the  dom- 
plaint,  may  be  eummarized  as  foUowa : 

The  Southern  Bailway  Company  answering,  admits  that  it  is  a 
common  carrier  engaged  in  interstate  transportation  of  property 
by  continnons  carriage  or  shipment  wholly  by  rail,  bnt  denies  that 
the  same  is  trne  of  the  Baltimore,  Chesapeake  &  Richmond 
Steamboat  Company,  whose  answer  is  included  in  that  of  the 
Southern  Railway.  It  admits  having  established  rates  for  the 
transportation  from  Baltimore  to  Piedmont  and  Anniston  of 
property  covered  by  the  Southern  Bailway  &  Steamship  Associa- 
tion Classification  as  named,  except  as  to  rates  from  Baltimore  to 
Piedmont,  which  are  higher  than  those  shown  in  complaint. 

It  denies  that  the  rates  to  Piedmont  are  unreasonable  and  unjust 
in  comparison  with  the  rates  to  Anniston,  and  avers  that  rates 
charged  from  Baltimore  and  other  Eastern  Cities  are  made  as  the 
result  or  sjquence  of  active  competition  between  the  Georgia 
Pacific  Bailway,  the  East  Tennessee,  Virginia  &  Georgia  Bailway 
and  the  Louisville  &  Nashville  Bailroad  Company,  with  their 
Bcveral  connections  prior  to  the  1st  of  August,  1894,  when  the 
East  Tennessee,  Yirginia  &  Georgia  road  was  purchased  by  the 
t.o^  them  Bailway  Company;  that  the  rates  from  Baltimore  and 
other  Eastern  Cities  to  Piedmont  are  higher  than  from  those  points 
to  Anniston  for  the  reason  that  the  competition  to  Piedmont  is 
not  such  as  necessitates  as  low  rates  as  to  Anniston ;  that  Piedmont 
is  reached  only  by  the  East  &  West  Bailroad  and  the  Southern  Bail- 
way,  and  that  at  no  time  has  the  competition  from  the  east  to  that 
point,  between  the  East  &  West  road  and  its  own,  been  as  strong 
and  active  as  between  the  lines  centering  at  Anniston.  It  admits 
'^  that  the  rates  are  greater  for  the  transportation  of  like  kind  of 
property  for  the  shorter  distances  from  New  York,  Philadelphia, 
or  Baltimore  to  Piedmont  than  for  the  longer  distance  over  the 
same  lines  in  the  same  direction  from  said  cities  to  Anniston ; "  but 
it  denies  that  this  is  a  violation  of  the  act  to  r^ulate  commerce 
'^  because  the  circumstances  and  conditions  are  not  substantially 
similar."  It  further  denies  that  it  omits  to  make  and  publish 
schedules  and  rates  for  the  transportation  of  property  embraced  in 
Classes  A,  B,  C,  D,  E,  F  and  R  from  New  York,  Philadelphia 
and  Baltimore  to  Piedmont,  while  it  publishes  on  same  classes  of 
freight,  schedules  of  rates  from  those  cities  to  Anniston. 
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The  answer  of  the  Pennsylvania  Railroad  Company  admits  that 
it  carries  freight  over  its  line  as  part  of  two  separate  routes  to 
Anniston  ina  Piedmont,  namely  : 

1.  Via  the  Pennsylvania  Kailroad,  Cumberland  Valley  Kailroadi 
Norfolk  &  AVestern  Railroad  and  the  Southern  Railway. 

2.  Via  the  Pennsylvania  Railroad,  New  York,  Philadelphia  A 
Norfolk  Railroad,  Norfolk  &  Western  Railroad  and  the  Southern 
Railwav. 

It  admits  that  the  rates  to  the  region  in  question  are  fixed  by 
tlie  Southern  Railway  &  Steamship  Association,  and  are  acquiesced 
in  by  tliat  company  in  so  far  as  the  proportions  of  the  rates  it  is 
to  receive  are  concerned.  It  denies  that  at  the  time  the  com- 
plaint was  filed  there  were  any  published  rates  to  its  knowledge 
iHU  the  route  first  named  to  Piedmont,  but  admits  that  rates  were 
iu  effect  via  the  second  route  above  referred  to.  It  avers  that  on 
Marcli  2is  1895,  rates  to  Piedmont  via  the  Cumberland  Valley  Rail- 
road, Norfolk  &  Western  Railroad  and  Southern  Railway,  embrac- 
ing the  same  uuml>er  of  classes  as  are  embraced  in  the  rates  to  An- 
niston and  as  fixed  by  the  Association  before  mentioned,  were  put 
into  Oilect  It  admits  it  ^^  receives  via  the  route  first  named  the 
sHMio  compensation  for  the  transportation  over  its  railroad  of 
[  ro(>erty  destined  both  to  Piedmont  and  Anniston,"  but  avers 
that  it  receives  over  the  route  last  named  ^Mess  compensation  for 
transportation  over  its  railroad  of  property  destined  to  Piedmont 
than  it  riH.*eivos  on  property  destined  to  Anniston,  and  that  such 
compensation  is  lawful,  just  and  reasonable." 

The  Oumberland  Valley  Railroad  Company  answering  admits  that 
it  ivu'tieiiviti>t^  in  connection  with  the  Pennsylvania  Railroad  and  the 
Norfolk  i^  Western  Railroad  and  connections,  in  the  carriage  of 
pr\>ivrty  to  Piedmont  and  Anniston;  that  tiie  tariff  containing 
i-ates  to  sueh  kK^ality  was  prepared  by  the  Southern  Railway  A 
Steaiusliip  AsikK'iation  and  was  acquiesced  in,  in  so  far  as  the 
proportion  of  the  rate  it  was  to  receive  is  concerned,  and  that  it 
**ivvi'l\ I s  the  S2iuie  compensation  for  the  transportation  over  its 
ivxul  oi  pt\)pi'rtY  destined  both  to  Piedmont  and  Anniston,"  and 
elainis  that  such  compensation  is  lawful,  just  and  reasonable. 

riio  l^iltimore  v^  Ohio  Railroad  Company  answering  deniei^ 
that  it  is  engaijred  in  interstate  transportation  of  property  by  con- 
tinuous earriiige  or  shipment  whoUy  by  railroad  between  the 
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points  of  shipment  and  destination  over  the  throngfa  line  or  ronte 
mentioned  in  the  petition,  to  wit :  the  ronte  or  line  via  the  Norfolk 
&  Western  Eailroad  and  the  Western  Division  of  the  Southern 
Bailwaj;  and  further  denies  that  it  has  made,  established,  or  pub- 
lished, any  rates  for  transportation  of  property  from  Baltimore  or 
elsewhere  to  Piedmont  and  Anniston  or  other  points  in  the  State 
of  Alabama  via  such  through  routes.  It  states  that  it  has  in  effect 
all-rail  rates  from  Baltimore,  Philadelphia  and  New  York  to 
Anniston  via  Alexandria  and  lines  formerly  included  in  the  sys- 
tem of  the  Bichmond  &  Danville  Bailroad  Company,  now  form 
ing  part  of  the  system  of  roads  operated  by  the  Southern  Bailway 
Company;  but  denies  that  it  has  any  water  and  rail  rates  between 
said  points;  and  further  denies  that  it  has  any  rates  either  all  rail 
or  water  and  rail  between  said  cities  of  Baltimore,  Philadelphia 
and  New  York,  and  Piedmont.  It  states  that  the  through  rates 
from  Baltimore  to  Anniston  via  Alexandria  in  which  it  partici- 
pates are  the  same  as  those  stated  in  the  petition  as  in  effect  be- 
tween said  points,  but  denies  that  it  participates  in  any  of  the 
through  rates  mentioned  as  charged  from  Baltimore  to  Piedmont, 
or  in  any  other  through  rates  between  said  points. 

The  separate  answers  of  the  Norfolk  &  Western  Bailroad 
Company  and  F.  J.  Kimball  and  Henry  Fink,  receivers  thereof, 
are  alike  in  substance  and  in  form.  They  admit  that  said  road  is  a 
carrier  wholly  by  rail  between  the  points  mentioned  and  in  the 
manner  alleged  in  the  complaint;  that  the  established  rates  for 
the  transportation  from  Baltimore  to  Anniston  are  as  set  forth  in 
the  petition,  but  aver,  as  did  the  Southern  Railway  Company, 
that  the  rates  from  l>jiltimore  to  Piedmont  are  higher  than  those 
shown  in  the  coniphiint.  They  deny  that  the  rates  to  Piedmont 
are  unreasonable  and  unjust  in  comparison  with  the  rates  to  An- 
niston, but  aver  that  the  rates  are  made  by  the  Southern  Railway 
Company  and  their  relation  is  eoniined  to  acquiescence  by  them 
in  so  far  as  the  ])roportions  of  the  rates  they  are  to  receive  are 
concerned.  They  deny  that  they  omit  to  make  and  publish  sched- 
ules and  rates  for  the  tninsi)ortation  of  property  embraced  in 
Classes  A,  B,  C,  D,  E,  F  and  11  from  Baltimore,  New  York  and 
Philadelphia  to  Piedmont,  while  they  publish  on  same  classes  of 
freight,  rates  from  tliose  cities  to  Anniston. 

The  substance  of  the  complaint  in  the  second  case  is  that  the 
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freight  rates  from  Chattanooga,  Tennessee,  to  Piedmont  are  on 
certain  classes  considerably  higher  than  from  Chattanooga  to 
Anniston;  tliat  the  Southern  Railway  Company  has  a  line  of  its  own 
to  both  points,  and  the  Chattanooga,  Rome  &  Columbns  Railroad 
Company  has  a  route  to  Anniston  in  connection  with  the  South- 
ern Railway  Company,  and  one  to  Piedmont  in  connection  with 
the  East  &  West  Railroad  Company  ;  that  traflSc  over  the  line 
of  the  Southern  Railway  Company,  between  Chattanooga  and 
Piedmont,  is  carried  over  a  less  distance  than  traffic  from  Chat- 
tanooga to  Anniston,  by  any  existing  route  between  those  points; 
and  tliat  defendants  have  established  the  following  rates  for  the 
transportation  from  Chattanooga  to  Piedmont  and  Anniston  of 
property  embraced  in  the  several  classes  of  freight  set  forth  in 
the  Southern  Railway  &  Steamship  Association  Classification : 


To  Piedmont, 

In  Gents  per  100  Lbs. 

Alabama 

Classes.                            PerbbL 

1\   S 

^1    41    S\    6 

Aj  B|  0  1  D|  E|H 

F 

62|44 

88|84|28|28 

28  1  28  1  16  1  16  1  84  1  88 

88 

To  Annibtoh, 

At.atia^ta 


Clabbkb. 

1\   £\    S\    4\    S\    g|A|B|0|D|B|H| 


57  I  48  I  48  I  84  I  27  I  82  I  22  I  22  I  12  I  11  I  27  I  82  I      84 


That  the  above  mentioned  rates  on  classes  5,  6,  A,  B,  C,  D,  E, 
II  and  F,  are  unreasonably  and  unjustly  higher  from  Chat- 
tanooga to  Piedmont  than  from  Chattanooga  to  Anniston,  and 
>ubject  complainant  and  others  doing  business  at  Piedmont  and 
in  the  surrounding  territory,  to  "unjust  discrimination  and  undue 
iuid  unreasonable  prejudice  and  disadvantage  in  favor  of,  and  to 
the  undue  preference  and  advantage  of  merchants  and  dealers  in 
and  about  Anniston;"  and  that  such  rates  are  greater  for  the 
t  raiisportation  ''under  substantially  similar  circumstances  and  con- 
ditions of  like  kind  of  property,  by  the  defendant,  the  Soathem 
Railway  Conii)aiiy,  for  the  shorter  distance  from  Chattanooga  to 
Piedinont,  than  for  the  longer  distance  over  the  same  line  in  the 
same  direction,  from  Chattanooga  to  Anniston." 

The  Kast  A:  AVet^t  Railroad  Company  answering  states  simply 
that  tlie  rates  from  Chat  tan  ooi2:a,  Tennessee,  to  Piedmont  are 
made   by  continuous   mileage    tariffs  of  the  Southern  BaUway 
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Company  for  causes  which  they  do  not  control,  and  in  the  mak- 
ing of  which  rates  tliey  necessarily  have  no  Toice,  bat  have 
adopted  them  as  their  rates  to  meet  competition. 

The  answer  of  the  Southern  Railway  Company  admits  that  rates 
as  named  in  the  petition  are  specifically  correct,  except  that  on  class 
II,  from  Chattanooga  to  Anniston,  which  is  incorrectly  stated  as 
32  cents,  whereas  the  correct  rate,  it  avers,  is  34  cents.  It  denies 
tliat  the  rates  on  classes  5,  6,  A,  B,  C,  D,  E,  H  and  F,  ^^  are  nn- 
reasonable  and  unjustly  higher  from  Chattanooga  to  Piedmont, 
than  from  Chattanooga  to  Anniston."  It  admits  that  the  rates 
from  Chattanooga  to  Piedmont,  on  some  classes  of  freight,  are 
higher  for  the  shorter  haul  than  the  rates  on  the  same  classes  for 
the  longer  distance  from  Chattanooga  to  Anniston,  but  denies 
that  the  transportation  is  made  under  substantially  similar  circum- 
stances and  conditions. 

The  answer  of  Eugene  £.  Jones,  receiver  of  the  Chattanooga, 
Rome  &  Columbus  Railroad  Company  admits  that  the  rates  as 
alleged  in  the  petition  have  been  established  between  Chattanooga 
and  Piedmont,  and  Anniston,  but  denies  that  the  said  line  is  un- 
der any  common  control  or  management  with  either  of  the  other 
defendants,  for  the  transaction  of  interstate  commerce.  It  admits 
that  freight  can  pass  from  Chattanooga,  over  its  line  to  Oedartown, 
Georgia,  and  thence  over  the  East  &  West  Railroad  to  Piedmont, 
and  from  Chattanooga,  over  its  line  to  Bremen,  Georgia,  and 
thence  over  one  of  the  lines  of  the  Southern  Railway  Company 
to  Anniston;  but  denies  that  its  line  is  being  used  in  connection 
with  the  East  &  West  Railroad  Company  in  the  transportation 
of  traffic  from  Chattanooga  to  Piedmont,  and  further  denies  that  it 
is  carrying  business  to  Piedmont  under  any  of  the  said  rates  from 
Chattanooga.  It  avers  that  since  the  month  of  February,  1894, 
no  business  has  been  transported  over  its  lines  bound  for  Pied- 
mont, and  states  that  it  is  not,  nor  has  it  been,  engaged  in  trans- 
portinfij  property  to  Piedmont,  at  the  rate  specified  in  said  com- 
plaint, nor  in  receiving  a  smaller  rate  of  freight  for  carrying 
property  to  Anniston,  than  to  Piedmont. 

FACTS. 

The  following  are  the  facts  found  in  the  first-named  case : 
(1)  The  complainant,  E.  D.  McClelen,  the  Mayor  of  the  City 
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of  Piedmont,  Alabama,  and  Wm.  M.  Elgin,  Jabe  C.  Faughender, 
Roberts  &  Stewart,  and  J.  C.  Woolf,  the  other  complainants,  are 
grocers  and  general  merchants,  doing  basiness  at  the  said  city  of 
Piedmont. 

(2)  The  defendants,  the  Southern  Railway  Company :  the  Penn- 
sylvania Railroad  Company;  the  Cnmberland  Valley  Sailroad 
Company ;  the  Baltimore  &  Ohio  Railroad  Company ;  the  Nor- 
folk &  Western  Railroad  Company;  and  F.  J.  Kimball  and 
irenry  Fink,  receivers  thereof, — are  severally  common  carriers 
wholly  by  rail,  under  different  corporate  names,  engaged  in  inter- 
state commerce.  But  the  defendant,  the  Baltimore,  Chesa- 
peake «&  Richmond  Steamboat  Company,  is  not  a  common  car- 
rier *' wholly  by  rail"  as  alleged  in  the  complaint. 

(3)  The  Baltimore  &  Ohio  Railroad  Company  at  the  time  the 
()etition  was  iiled  had  no  established  or  published  rates  for  the 
tran$jH>rtation  of  property  from  Baltimore  to  Piedmont,  Annis- 
ton,  or  any  other  points  in  Alabama  via  the  through  routes 
named, — to  wit :  the  Norfolk  &  Western  Railroad  Company  and 
llie  Western  Division  of  the  Southern  Railway, — but  did  have 
in  olTect  all-rail  rates  from  New  York,  Philadelphia  and  Balti- 
more to  Anniston  viu  Alexandria,  and  lines  formerly  included  in 
tlio  8vstem  of  the  Richmond  &  Danville  Railroad  Company,  now 
l>rtrt  of  the  system  of  roads  operated  by  the  Southern  Railway; 
i\u\x  suoh  rates  were  the  same  as  those  alleged  in  the  petition  to 
bo  in  force  l>etween  said  points.  That  it  had  no  such  rates  be- 
tween the  siiiil  Cities  of  New  York,  Philadelphia  and  Baltimore, 
to  rieilniont  us  alle<>:ed;  and  did  not  then,  and  does  not  now,  par- 
tieipate  in  any  through  rates  between  said  points. 

vl^  Piedmont  is  a  junction  point  of  the  Southern  Railway 
juul  the  Kast  &  West  Raih'oad,  and  is  on  tlie  direct  line  to  An- 
niston when  tratKe  f rem  eitlier  New  York,  Philadelphia,  or  Balti- 
luoio  is  routed  via  the  Norfolk  &  Western  Railroad  and  the 
SontluTU  Ilailway. 

^5^  Anniston,  Alabama,  is  a  junction  point  of  the  Southern 
Uailwav  and  tlie  Louisville  &  Nashville  Railroad. 

(i>)  Anniston  is  the  more  distant  point,  by  15  miles  in  a  soutli- 
westerlv  direction,  than  Piedmont. 

(^7)  Tlie  rates  as  alleged  and  in  effect  when  petition  was  filed, 
between  Baltimore,  and  Piedmont  and  Anniston,  on  tratKc  routed 
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via  the  Norfolk  &  Western  Kailroad  and  the  Southern  Railway 
and  concurred  in  by  all  the  defendant  carriers  by  rail,  excepting 
the  Baltimore  &  Ohio  Kailroad  Company,  were  as  follows,  to 
wit : 


Clabsbb.                            Per  bU. 

All  Rail 

1\     e\     5|    41    ^Ml  A|  B|  C|  D|  B 

HI    F 

To  ADDiston 
To  Piedmont 

119 
137 

102 
118 

90 
104 

76 

88 

62 

72 

51 
59 

89 

50 

42 

41 

61 

78 

8» 

Rail  and  Water 
To  Anniston 
To  Piedmont 

107 
125 

92 

108 

81685646844587866666     7S 
95    80    66    54 

(8)  The  rates  from  Baltimore  to  Piedmont  were  subsequently 
increased  and  in  force  as  averred  in  the  answers  of  the  Southern 
Railway  Company,  the  Norfolk  &  Western  Railroad  Company, 
and  F.  J.  Kimball  and  Henry  Fink,  receivers  thereof,  which  an- 
swers, in  so  far  as  they  relate  to  such  rates,  were  substantially  true 
at  the  time  said  answers  were  filed,  but  are  not  now.  The  follow- 
ing table  shows  the  present  class  rates  in  effect  between  Baltimore, 
Maryland,  and  Anniston  and  Piedmont: 

All  "Rail. 

Via  PennsylTania  R.  R;  Cumberland  Valley  R.  R.;  Norfolk  ft  Wctleni 
R  R. ;  and  the  Southern  Railway. 


From 
Baltimore,  Md., 
To  Anniston,  Ala. 
To  PiedmoDt,  Ala. 


Rates  in  Cents  per  100  lbs. 


1   \   t   \     S\   4\   S\    6\  A|  B|  0|  D|  B|  &IF 


119 
137 


102 
118 


90 
104 


76 

88 


62 
72 


61 
59 


89 
48 


Sea  and  Rail. 


80 
59 


48 
58 


41 
49 


61 

73 


78 
90 


104 


To  Anniston,  Ala. 
To  Piedmont,  Ala. 


68 

80 


56 
66 


46 
54 


84 
44 


46 

54 


87 

48 


86 

44 


55 
67 


65 
82 


94 


(9)  The  rates  via  defendants'  lines  above  mentioned  from  New 
York  and  Philadelphia  were,  at  the  time  petition  was  filed,  and  are 
now,  similar  in  their  relation  to  each  other,  to  those  set  forth  in  the 
foregoing  tables  of  rates  from  B.:ltimore,to  Piedmont  and  Anniston. 

(10)  The  failure  on  the  part  of  the  defendant  carriers  to  make 
and  publish  schedules  of  rates  to  Piedmont,  covering  classes  A  to 
FI  inclusive,  as  alleged  in  the  complaint,  does  not  exist  at  the  pres- 
ent time,  as  is  shown  in  the  above  statement  of  class  rates. 

The  following  are  the  facts  disclosed  in  the  second-named  case: 
(1)  Piedmont,  Alabama,  is  a  junction  point  of  the  Southern 
I^ailway  and  the  East  &  West  Bailroad. 
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(2)  Anniston,  Alabama,  is  a  junction  point  of  the  Southern 
Railway  and  the  Louisville  &  Nashville  Eailroad. 

(3)  a.  The  defendant,  the  Southern  Railway  Company,  has  a 
line  of  its  own  from  Chattanooga,  to  Piedmont  and  Anniston,  and 
on  sliipinents  from  Chattanooga  to  Piedmont,  over  the  same  line 
in  the  same  direction,  the  shorter  distance  to  Piedmont  is  included 
within  tlie  longer  to  Anniston. 

h.  The  Chattanooga,  Rome  &  Columbus  Railroad  Company 
has  a  route  to  Anniston  in  connection  with  the  Southern  Railway 
via  Bremen,  Georgia,  and  to  Piedmont  in  connection  with  the 
East  &  West  Railroad  via  Cedartown,  Georgia. 

(4)  The  distances  from  Chattanooga  are  as  foUowB,  to  wit: 
To  Piedmont: 

via  Southern  Railway,         .        .        .        - 
via  Chattanooga,  Rome  &  Columbus  Bait 
road  and  the  East  &  West  Railroad,    - 
To  Anniston: 

via  Southern  Railway,        -        .        -        - 
via  Chattanooga,  Rome  &  Columbus  Rail- 
road and  the  Southern  Railway,    - 

(5)  The  class  rates  in  effect  over  defendants'  lines  between 
Chattanooga,  and  Piedmont  and  Anniston  at  the  time  petition  was 
filed,  were  as  follows: 


127  miles 


-    121 


<t 


142  miles 


176 


C( 


In  Cents  pbb  100  lbs. 

CiiABBBs.                          per  bbl. 

1\    £\    S\    4\    6\    6 

'     A|  B 

|0|D 

E|  H)    9 

To  Piedmont 
To  Ankiston 

52  1  44 
57|4« 

88    84 
48|84 

28  1  28  1  28    28 

27  1  33  1  22    22 

16 
13 

16 
11 

84|89|   83 
37|83|  34 

and  the  present  class  rates  between  the  same  points,-  as  shown  by 
tariffs  on  file  with  the  Commission,  are  as  follows: 

In  Cents  per  100  lbs. 

Classes.                         per  bbl. 

1\   £     S\    4\   S\    6\  A 

B     C  1  D  1  E  1  H  1 

F 

To  PlRDMOTTT 

To  Anniston 

68 
57 

551 

48 

50  1  45  1  41  1  29 

48  1  84  1  27  1  22 

25 

20 

36|38 
22|12 

31 
11 

41    45 
37    36 

46 

34 

From  testimony  applicable  to  both  cases,  the  following  facts 
appear: 

Piedmont  merchants  encounter  active  competition  from  An- 
niston  merchants  in  territory  in  the  immediate  vicinity  of  Pied- 
mont.    The  lower  rate  to  Anniston,  in  the  language  of  a  wituess^ 
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"draws  trade  that  way."  The  Piedmont  merchant  buys  his  goods 
in  the  same  markets  and  at  the  same  prices  as  the  Anniston  mer- 
chant, bnt  the  lower  rates  to  Anniston  enable  the  Anniston 
merchant  either  to  nndersell  the  Piedmont  merchant  or  to  realize 
a  greater  profit  at  the  same  price.  In  territory  eqni -distant  from 
Piedmont  and  Anniston,  the  former  does  considerable  bnsiness. 
Between  this  eqni-distant  territory,  however,  and  Anniston,  a 
mountain  intervenes.  The  mountain  is  to  the  disadvantage  of 
Anniston,  and  to  some  extent  neutralizes  the  disadvantage  in 
rates  to  which  Piedmont  is  subjected.  Whenever  the  Piedmont 
merchant  can  sell  at  all  in  competition  with  the  Anniston  mer- 
chant, it  is  at  a  less  profit  because  of  the  higher  rates  to  Piedmont 

00N0LU8I0NB. 

There  is  no  charge  in  either  complaint  that  the  rates  in  question 
to  Piedmont  are  excessive,  or  are  unieasonable  in  themselves,  but 
the  complaint  in  substance  is  that  they  are  unreasonable  and  un- 
just 08  compeared  %oith  the  rates  to  Anniston^  in  that  they  give  the 
latter  city  an  undue  preference  or  advantage,  and  subject  the 
former  to  an  undue  prejudice  or  disadvantage  in  territory  in 
which  they  meet  in  active  competition.  The  exaction,  without 
lawful  excuse,  of  a  greater  compensation  in  the  aggregate  for  the 
shorter  than  for  the  longer  haul  over  the  same  line  in  the  same 
direction,  the  shorter  being  included  in  the  longer,  which  is  for- 
bidden by  §  4  of  tlie  act  to  regulate  commerce,  is  only  a  form  of 
unjust  discrimination  or  undue  preference,  to  which,  it  seems, 
Congress  desired  to  call  particular  attention  because  of  its  preva- 
lence in  certain  sections  of  the  country.  Both  complaints  allege 
violations  of  this  provision  of  the  law ;  and  the  proof,  so  far  as 
rates  are  concerned,  relates  to  this  species  of  discrimination.  The 
proof  is  positive,  and  is  not  denied,  that  the  defendants  in  the 
rates  complained  of  make  the  greater  charge  in  the  aggregate  for 
the  longer  haul  over  the  same  line  through  Piedmont  to  Annis- 
ton, and  that  this  discrimination  results  in  injury  to  Piedmont 
merchants,  and  in  giving  Anniston  merchants  the  advantage  in 
territ<ny  where  they  meet  in  competition. 

The  defendants  claim  that  the  greater  charges  for  the  shorter 
distances  to  Piedmont,  as  shown  in  these  cases,  are  justified  by  the 
'Competition  of  another  railroad  carrier  subject  to  the  Act  to  regu- 
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late  commerce.  Under  the  construction  by  the  Commission  of 
the  4th  section,  or  "long  and  short  haul  clause,"  of  the  statute,  in 
its  former  rulings,  this  claim  cannot  be  admitted  except  upon  ap- 
plication to  the  Commission  for  exemption  from  the  rule,  because 
tiie  competition  under  which  the  defendants  would  justify  the 
lower  rates  to  Anniston,  the  longer  haul,  than  to  Piedmont,  the 
shorter  haul,  arises  with  a  competitor,  the  Louisville  &  Xashville 
Railroad  Company,  which  is  an  interstate  carrier  by  rail  and 
amenable  to  the  Act  to  regulate  commerce.  The  elements  of 
competition  and  all  matters  relative  thereto  may  be  presented  to 
the  Commission  for  determination  upon  application  of  defendants 
for  relief  from  the  operation  of  the  4th  section  of  the  Act,  under 
the  proviso  to  said  Act.  The  decision  herein  is  in  no  wise  to  be 
construed  to  preclude  the  defendants  from  making  such  applica- 
tion under  the  provisions  of  the  Act. 

For  the  reasons  hereinabove  set  forth,  the  higher  rates  in  force 
and  charged  by  the  defendants  on  traffic  to  Piedmont  than  are  in 
force  and  charged  on  like  kinds  of  traffic  to  Anniston  are  declared 
unlawful,  and  it  is  directed  that  an  order  be  issued  to  the  defend- 
ant carriers  participating  in  these  rates  requiring  them  to  desist 
from  making  and  enforcing  or  receiving  any  higher  rates  for 
transportation  as  aforesaid  to  Piedmont,  than  are,  or  may  be, 
made,  or  accepted  by  them  for  the  transportation  of  like  kinds 
of  traffic  to  Anniston. 
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JEEOME  HILL  COTTON  COMPANY,  Oomplaifumt,  V. 
THE  MISSOXJEI,  KANSAS,  &  TEXAS  RAILWAY 
COMPANY,  Defendant. 


Complaint  and  Supplemental  Complaint  Filed  October  28, 1894. 
— Answer  Filed  November  30,  1894. — Heard  at  St.  Louis, 
Missouri,  April  18, 19, 1895.— Decided  May  30, 1896. 


i.  A  higher  charge  for  a  shorter  than  for  a  longer  distance  is  sought  to  be 
Justified  by  the  ezlsteDce  of  a  compress  at  the  longer  distance  point  where 
cotton  may  be  compressed  and  shipped  thenoe  to  destination  at  less  expense 
than  cotton  from  the  shorter  distance  can  be  hauled  to  the  longer  distance 
point,  there  compressed,  and  hauled  to  destination,  or,  as  is  claimed,  at  lesM 
cost  than  it  can  be  hauled  to  destination  directly  without  compressing. 
The  rate  sheet  in  such  case  fixes  a  rate  of  charges  from  the  shorter  and 
longer  distance  points  on  flat  or  uncompressed  cotton  only,  "with  option 
of  compression  en  route"  In  some  cases  the  carrier  avails  itsdf  of  this 
option  and  has  the  shorter  distance  cotton  compressed,  hauling  it  to  the 
longer  distance  point  for  that  purpose;  at  other  times  it  is  carried  directly 
to  destination  without  compressing,  the  charge  to  the  shipper  being  the 
same  in  either  case.  Held^  That  when  under  this  option  system  of  rate- 
making  the  carrier  causes  cotton  to  be  compressed  at  its  own  cost  and  for 
its  own  benefit,  any  dissimilarity  of  circumstances  resulting  therefrom  is  of 
the  carrier's  own  making,  and  does  not  take  the  traffic  out  of  the  general 
rule  of  the  statute  which  forbids  a  greater  charge  for  a  shorter  distance. 

d.  Where  a  carrier  charges  70  and  80  cents  per  100  lbs.  on  cotton  from  Indian 
territory  points  to  St.  Louis,  and  76  cents  for  distances  400  to  000  miles 
longer,  and  had  long  had  in  force  rates  of  60  and  65  cents  per  100  lbs.  from 
these  Indian  territory  points  when  it  did  not  reach  St.  Louis  over  its  own 
line,  and  at  a  time  when  the  yalue  of  cotton  was  much  higher,  and  its 
transportation  more  ezpensiye  than  now ;  when  it  had  made  considerable 
reductions  in  its  rates  and  charges  generally,  and  upon  99  per  cent  or  prac- 
tically all  its  cotton  rates  except  those  in  dispute ;  and  when  its  rate  on 
other  freight,  hauled  and  handled  at  greater  expense,  is  much  less  than 
cotton  rates ;  and  where  other  roads  in  the  same  territory  for  like  rates 
have  much  longer  hauls, — Held,  That  such  charges  of  70  and  80  cents  are 
unreasonable,  and  to  be  reasonable  should  not  exceed  60  and  66  cents  per 
ICO  lbs. 
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8.  The  flnaDcial  Dccessities  and  coDclftions  of  the  carrier  should  he  coDsidered 
and  given  proper  weight  in  fixing  rates,  but  are  not  controlling  to  the  ex- 
tent that  independent  of  other  circumstances  any  rates  are  reasonable  anttl 
the  earnings  are  sufficient  to  operate  the  road  and  meet  all  the  obligations 
of  the  company.  The  stated  obligations  of  the  carriers  between  8t.  Louis 
and  Texas,  nnd  St^  Louis  and  the  Indian  territory,  to  be  met  by  earnings, 
are  eight  times  as  great  on  some  as  upon  others,  varying  from  leas  than 
$18,000  to  more  than  $103,000  per  mile ;  and  to  adjust  reasonable  nUflt  on 
the  basis  of  the  bonds  and  stocks  issued  is  impracticable. 


[No.  895.] 


ffarvey  db  JStU  and  Charles  Oummings  CcXHm  for  com- 
plainant. 

JwmeB  Hagerman  for  the  Missouri,  Kansas  &  Texas  Bailwaj 
Company,  defendant 


REPORT  AND  OPINION  OV  THB  OOHMI88IOV. 


AFoRRisoN,  Commissioner: 

The  matters  complained  of  in  this  proceeding  are  presented  in 
a  complaint  and  a  supplement  by  way  of  amendment  thereto, 
which  were  filed  together. 

The  iriaterial  part  of  the  complaint  states  that  in  October,  1894, 
the  Missouri,  Kansas  &  Texas  Railway  Company  received  at 
South  Canadian  and  Eufaula,  Indian  territory,  for  shipment  to 
St.  Louis,  Missouri,  144  hales  of  cotton,  estimated  to  weigh  in  the 
aggregate  75,500  lbs.,  upon  which  the  transportation  charges  were 
SGo4, — 80  cents  on  the  100  lbs.,  which  rates  and  charges  the  com- 
plainant alleges  to  be  unjust  and  unreasonable;  the  defendant  un- 
lawfully charges  and  receives  greater  compensation  in  the  aggre- 
gate for  the  transportation  of  cotton  to  St.  Louis  for  shorter 
distances  from  Eufaula  aiul  other  stations  on  defendant's  line  in 
the  Indian  territory,  than  for  the  loni;-  :•  distance  from  Denison, 
Texas,  to  St.  Louis,  Missouri,  the  shorrer  being  included  within 
the  longer  distance  and  over  the  same  Une,  in  the  same  directioii; 
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chat  defendant  hanls  cotton  without  permission  of  the  shipper 
from  said  points  in  the  Indian  territory  to  Denison  for  compress- 
ing at  a  compress  in  which  defendant  is  interested,  and  that  de- 
fendant claims  the  right  to  hanl  cotton  at  discriminating  rates  to 
what  it  designates  as  concentrating  points,  Denison  being  snch  a 
point,  to  which  it  hanls  cotton  at  25  cents  per  bale,  a  distance  of 
110  miles;  that  the  discriminations  of  defendant  are  having  a  de- 
structive effect  on  the  cotton  business  of  St  Louis  and  on  the 
complainant's  business ;  that  defendant  gives  rebates  in  the  inter- 
est of  interior  compresses  and  interior  buyers  along  its  line ;  that 
its  tariffs  favor  the  foreigner  by  giving  lower  relative  rates  to 
European  consumers ;  that  the  St  Louis  rate  ib  extortionate  and 
the  prices  of  commodities  should  be  considered  in  making  the 
rate ;  that  the  rate  to  St  Louis  is  $1  per  bale  from  said  points 
more  than  it  was  four  years  ago  when  cotton  was  worth  $50  and 
now  it  is  worth  only  about  $25  per  bale ;  that  the  rate  on  cotton 
to  New  York  from  St  Louis  is  46^  cents  which  includes  IS} 
cents  for  compressing,  and  4  cents  charges  for  crossing  the  Mis- 
sissippi river,  while  the  distance  from  St  Louis  to  New  York  is 
twice  the  distance  from  Enfanla  to  St  Louis ;  that  the  rate  on 
cotton  from  St  Louis  to  Liverpool  is  67  cents ;  that  defendant 
hauls  cotton  bagging  and  ties  from  St  Louis  to  Eufaula  and  other 
points  in  Indian  territory  for  50  cents  per  100  lbs. ;  that  deeming 
it  unreasonable,  complainant  refused  to  pay  the  said  charge  of  80 
cents  on  cotton,  and  tendered  50  cents  on  100  pounds,  and  asks 
for  an  order  on  defendant  to  cease  and  desist  from  said  violations 
of  tlie  Act  to  rep^ulate  commerce,  and  requiring  said  defendant  to 
accept  tlie  reasonable  rate  so  tendered  on  the  144  bales,  or  such 
rate  as  the  Coininission  might  deem  reasonable;  also  requiring  de- 
fen  (hint  to  accept  a  rciisonable  rate  on  all  cotton  hauled  after  the 
tiling  of  the  petition,  October  23,  1894,  until  the  decision  of  the 
case. 

In  the  supplement  or  amendment  the  complainant  further 
states:  "That  on  the  18th  day  of  October,  a.  j).  1894,  the  said 
defendant  company  notified  the  complainant  that  defendant  had 
received  a  large  consignment  of  cotton  for  said  complainant,  a 
description  of  which  is  hereinafter  given,  and  that  the  defendant 
would  hold  the  same  until  the  complainant  had  paid  the  freight 
<»n  said  consignment  as  charged  by  the  bills  of  said  defendant. 
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hereinafter  filed,  and  the  f reipjlit  on  the  one  hundred  and  forty- 
four  (144)  bales  as  enumerated  and  described  in  the  original  fore- 
going and  accompanying  petition,"  whereupon  the  complainant, 
though  regarding  the  same  as  unreasonable  and  unjust,  paid  de- 
fendant's charges  under  protest  on  the  19th  day  of  October,  1894; 
that  the  shipments  or  consignment  of  cotton  so  received  in  addi- 
tion to  the  144  bales  above  mentioned  consisted  of  17  bales,  es- 
timated weight  9,516  lbs.,  freight  $76.12,  from  Stringtown,  72 
bales  from  South  Canadian,  estimated  weight  38,000  lbs.,  freight 
$304,  upon  which  shipments  the  charges  were  80  cents  per  100 
lbs.,  and  41  bales  from  Wagoner,  estimated  weight  20,500  lbs.,  at 
the  rate  of  70  cents  per  100  lbs.,  aggregate  $143.50;  that  said 
cotton  was  never  weighed,  and  the  charges  were  based  on  the  es- 
timated weight  of  535  lbs.  per  bale,  except  as  to  the  41  bales 
shipped  from  Wagoner,  estimated  at  500  lbs.  per  bale.     Com- 
plainant thereupon  asks  that  the  freight  rates  of  the  defendant 
may  be  revised  and  readjusted  to  a  reasonable  basis  by  this  Com- 
mission, that  defendant  shall  be  required  to  i*efund  to  complain- 
ant the  charges  in  excess  of  a  reasonable  rate,  including  what 
shall  be  paid  up  to  the  time  of  the  decision  of  this  case  on  ship- 
ments over  defendant's  road  from  the  Indian  territory  to  the 
conipl  inant,  and  asks  that  exhibits  to  the  supplemental  and  origi- 
nal petition  may  be  considered  as  part  of  the  complaint 

The  defendant,  answering,  denies  every  allegation  oontained 
in  the  complaint  except  those  specifically  admitted.  It  admits 
shipments  aggregating  144  bales  from  points  in  Indian  territory, 
as  stated  in  the  complaint,  but  claims  that  on  the  shipment  of  44 
bales  from  South  Canadian,  the  estimated  weight  was  600  lbs. 
per  bale  when  it  should  have  been  535  lbs.;  admits  that  the  oot- 
ton  was  not  weighed  ;  and  avers  that  complainant  was  advised  of 
defendant's  desire  to  collect  only  for  actual  weight,  and  was  will- 
ing to  refund  excess ;  that  complainant  never  claimed  weights 
were  excessive,  and  recites  provision  in  its,  defendant^a,  rftte 
sheets  giving  notice  that  charges  would  be  made  on  estimated 
weight;  denies  that  complainant  was  charged  anything  for 
compressing;  admits  that  defendant  was  not  directed  by  shipper 
or  consignee  to  compress  the  cotton,  but  avers  it  did  this,  nnder 
the  right  reserved  in  its  tariff,  at  Denison  where  nearest  comprees 
was  located ;  that  while  its  tariffs  reserve  the  right  of  oomprewing 


JEROME  HILL  OOTfON  OO.  V.  MISSOURI,  K.  A  T.  B.  00.  605 

cotton  consigned  to  it,  it  does  not,  as  a  mle,  compress  cotton  con- 
signed to  St.  Louis  locally,  but  where  tendered  for  shipment  to 
eastern  points  it  is  compelled  to  compress  at  Denison  or  St.  Loais, 
owing  to  the  fact  that  trunk  lines  east  of  the  Mississippi  and 
steamship  lines  do  not  accept  for  transportation  flat  or  uncom- 
pressed cotton ;  avers  that  during  period  of  cotton  movement 
north-bound  loads  exceed  south-bound  loads,  and  it  is  economic 
to  compress ;  that  34-ft.  box  cars  carry  50  bales,  or  26,750  lbs., 
compressed,  or  25  bales,  or  13,375  lbs.,  flat  or  uncompressed,  the 
loading  capacity  of  the  car  being  60,000  lbs.;  that  cotton  is  car- 
ried to  Denison  for  compressing  on  account  of  these  economic 
reasons ;  it  denies  that  its  charge  of  80  cents  from  South  Cana- 
dian and  Indian  territory  points  is  unreasonable ;  admits  it  refused 
50  cents  per  100  lbs.  tendered,  which  it  alleges  was  too  low,  and 
was  in  violation  of  its  published  tariff ;  its  tariff  authorized,  and 
no  request  or  direction  given  was  against  compression  at  the  time 
of  shipment ;  denies  that  it  had  any  interest  in  compress  at  Deni- 
son or  at  any  other  point  on  its  line,  but  avers  that  the  complain- 
ant is  interested  in  a  St.  Louis  compress;  alleges  that  Jerome 
Hill,  vice  president  of  complaining  company,  seeks  to  force  the 
adjustment  of  rates  which  will  force  cotton  to  St.  Louis  for  com- 
pressing, to  the  disadvantage  of  producers  by  increasing  charges 
on  cotton  to  the  disadvantage  of  the  carrier ;  denies  that  its  rate 
from  Enfaula  to  Deniston  is  25  cents  per  bale,  but  avers  that  it 
is  42  cents,  and  40  cents  from  South  Canadian  per  100  lbs.;  de- 
nies that  said  rates  are  a  discrimination  against  complainant,  or 
tliat  it,  the  defendant,  claims  or  ever  claimed  the  right  to  haul 
cotton  at  discriminating  rates  to  concentrating  or  any  other  points; 
admits  that  its  rates  from  Denison  are  75  cents,  while  from  En- 
faula and  shorter  distance  points  in  the  Indian  territory,  with 
privilege  of  compressing,  is  80  cents;  avers  that  higher  rates  are 
necessary  from  points  nortli  of  Denison  because  cotton  has  to  be 
transported  to  Denison  for  compressing  and  denies  that  such 
lii^lier  rates  are  in  violation  of  the  4th  section  or  other  pix>vision 
of  the  Act ;  denies  that  its  rates  are  unjust,  or  extortionate,  or 
<liscriininating,  or  operate  in  any  way  to  the  disadvantage  of  St. 
Ix)uis;  denies  that  the  price  of  a  commodity  should  regulate  the 
charge,  but  avers  that  value  of  service  should  be  the  measure  of 
the  rate ;  admits  that  in  1890  rates  were  60  cents  per  100  lbs. 
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from  Eufaula  and  points  in  Indian  territory,  and  80  cents  froiii 
Denison ;  avers  the  service  rendered  in  transportation  from  points 
in  Indian  territory  being  greater,  it  was  necessary  to  advance  the 
rate ;  admits  tliat  rate  on  cotton  bagging  and  on  ties  from  St. 
Louis  to  South  Canadian  and  Indian  territory  points  is  50  cents 
per  100  lbs.;  avers  that  the  vahie  of  bagging  is  3  cents  and  ties  1 
cent,  while  (*ottou  is  worth  5  cents  per  lb.;  denies  that  it  favors 
foreii^ncrs  or  unduly  favors  any  place,  locality,  or  shipper;  denies 
that  it  makes  anv  rate  to  concentrate  cotton ;  admits  rate  from 
St.  Lonis  to  Liverpool  is  67  cents  and  from  St.  Louis  to  New 
York  \\\\  cents, — 12i  for  compressing  and  4  cents  to  cross  the 
Missi>.si])pi,  leaving  3U  cents  fur  haul  east  of  St.  Louis;  insist?, 
however,  that  circum stance ■>  of  the  haul  to  and  from  St.  Louis 
are  dissimilar  and  afford  no  comparison;  avers  that  line  of  de- 
feiuhxnt  is  251  miles  through  Indian  territory,  and  was  built  when 
(tost  ot  construction  was  high;  that  territory  traversed  by  this  line 
is  not  open  to  settlement,  and  traffic  to  and  from  points  on  the 
line  in  the  Indian  territory  insignificant ;  that  production  of  cot- 
ton is  less  than  15,000  bales,  and  traffic  consists  principally  of  in- 
terstate traffic  to  and  from  Texas,  while  eastern  lines  handle 
enormous  traffic ;  and  in  Indian  territory  no  protection  afforded 
from  banditti. 

The  case  was  heard  at  St  Louis,  Missouri,  where  the  parties 
appeared  and  were  represented  by  counsel.  On  investigatioii 
the  facts  are  ascertained  to  be : 

1.  The  Jerome  Hill  Cotton  Company,  complainant,  is  a  Mis- 
souri corporation,  having  its  principal  office  at  St.  Louis,  Mis- 
souri, where  it  buys,  sells,  receives,  and  pays  charges  on  cotton 
shipped  and  consigned  to  it  and  does  business  as  a  cotton  factor. 

2.  The  Missouri,  Kansas  &  Texas  Kailway  Company,  defend- 
ant, is  a  common  carrier,  with  lines  extending  from  St.  Louis, 
and  ILuinibal,  Missouri,  and  Junction  City,  Kansas,  to  and  through 
Parsons,  Kansas,  thence  throu^;'i  the  Indian  territory  to  the 
Texas  border.  Tlienee  lines  of  its  svstem  extend  to  Denison, 
and  thence  to  Houston,  Texas,  with  several  branch  lines.  The 
main  line  of  the  system  is  the  line  from  St.  Louis  to  Houston, 
and  the  system  has  a  joint  track,  or  track  arrangements  thence 
to  Galveston.     The  entire  mileage  operated  Ia  2,060.79  miles. 

3.  The  distances  by  defendant's  line  and  by  the  short  line,  aad 
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the  rates  on  cotton  to  St  Louis  from  Denison,  Texas,  and  from 
stations  in  the  Indian  territory  named  in  the  complaint,  itre : 


Pbom— 

Deft'8  line. 

Short  Line. 

Rate  100  lbs. 

DeniaoD,  Texas 

JTOm. 
568 
500 
544 

585 
485 

MUm. 
588 
528 
468 

450 
400 

76 

Stringtown,  Ind.  Ter 

80 

South  CsDadian.  Ind.  Ter. 

80 

Bufaala,  Ind.  Ter 

80 

Wagoner,  Ind.  Ter 

70 

The  shortest  line  or  route  to  St.  Louis  is  over  defendant's  road 
from  Denison  and  other  points  named  to  Yinita,  thence  over  the 
St  Louis  &  San  Francisco  road  to  St.  Louis.  Before  the  com- 
pletion of  the  defendant's  Missouri,  Elansas  &  Eastern  line  in 
1893  from  Franklin  Junction  to  Texas  Junction  the  defendant's 
business  from  the  Indian  territory  and  points  south  of  the  Mis- 
souri river  reached  St  Louis  by  a  haul  of  119  to  200  miles  over 
the  lines  of  other  companies  under  joint  tariffs. 

4.  The  rate  of  80  cents  to  St  Louis  on  the  hundred  pounds  of 
cotton  is  in  force  from  Blackstone  and  from  Warner,  160  miles 
apart,  and  from  all  intermediate  stations  on  defendant's  line  in 
the  Indian  territory.  Warner  is  655  and  Blackstone  495  milea 
from  St.  Louis,  and  the  average  distance  between  St  Louis  and 
the  points  from  which  this  80-cent  rate  prevails  is  over  the  de- 
fendant's line  525  miles ;  over  the  short  line  449  miles. 

5.  From  Wagoner  to  St.  Louis  there  is  a  route  by  rail  over  the 
line  of  the  Missouri  Pacific  System  to  Van  Buren,  Arkansas, 
thence  over  the  St.  Louis  &  San  Francisco  Railway  to  St.  Louis, 
the  distance  being  the  same  as  over  the  defendant's  line,  485 
miles ;  and  another  route  over  lines  of  the  Missouri  Pacific  Sys- 
tem through  Coffeyville,  Kansas,  and  Nevada,  Missouri,  the  dis- 
tance being  50(>  miles. 

From  South  Canadian  and  all  points  further  south  on  defend- 
ant's line  the  route  to  St.  Louis  over  defendant's  line  to  South 
McAllister,  thence  over  the  line  of  the  Cho<*,taw,  Oklahoma  & 
(iulf  Railroad  to  AVister,  thence  by  the  St  Louis  and  San  Fran- 
cisco to  St.  Louis  is  shorter  than  the  through  route  by  defend- 
ant's line.      The  distance  by  this  route  from  South  McAllister 
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to  St  Louis  is  45  miles  less  than  over  defendant's  line  to  St 
Louis. 

6.  Cotton  is  carried  over  defendant's  and  other  lines  from 
Texas  points  north  to  St.  Louis  and  south  to  Galveston  and  New 
Orleans,  for  mtes  and  distances  as  follows: 


From 


DenisoQ 

Port  Worth 

Dallas 

784 
088 
699 

Waco 

HoustOD 

599 

New  Orleans.  La. 


8 


u  a  * 

OD      Q 


688 
545 
513 
547 
861 


75 
75 
75 
75 
28 


8t.  Louis.  Mo. 


656 
754 
764 
864 
1100 


If 


o 

OQ 


•Sg 


682 

706 
682 

748 
819 


75 
75 
76 
75 
75 


The  local  or  Texas  State  Commission  rate  from  Denison  to 
Galveston,  485  miles  by  defendant's  line  and  388  miles  by  the 
short  line,  is  65  cents  on  the  100  pounds. 

7.  The  defendant's  cotton  rate  to  Galveston  from  Stringtown 
and  all  points  north  of  Caney  in  the  Indian  territory,  distances  of 
534  to  700  miles,  is  96  cents,  while  from  points  in  liie  Indian  ter- 
ritory on  the  Chicago,  Eock  Island,  &  Pacific  road  defendant  is 
party  to  a  joint  tariff  to  Galveston  for  distances  of  650  miles  at 
65  cents,  and  from  its  station  in  Oklahoma  territory  distant  638 
miles  from  Galveston,  of  75  cents. 

8.  Tlie  rate  on  cotton  from  St.  Louis  to  New  York,  a  distance 
of  1,065  miles,  is  40^  cents,  which  includes  4  cents  transfer  across 
the  Mississippi  river  to  compress  and  12J  cents  for  compressing, 
leaving  net  rate  of  30  cents  per  100  pounds.  From  St  Loais  to 
Liverpool  the  rate  is  67  cents. 

9.  Kates  to  St.  Louis  from  cotton  states  east  of  the  Mississippi 
river  are  lower  on  cotton  than  from  the  states  west.  The  rates 
of  the  ^Fohile  &  Ohio  Kailroad  from  all  points  on  its  line  between 
Rutherford,  Tennessee,  a  distance  of  218  miles,  and  Alabama 
state  line,  in  Mississippi,  a  distance  of  550  miles  from  St.  LoniSy 
is  45  cents  per  100  lbs. 
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10.  The  rates  generally  on  defendant's  road  have  been  gradn- 
ally  declining  for  years.  On  a  larpe  part — one  of  defendant's 
Tritnesses  said  on  99  per  cent — of  cotton  carried  by  defendant, 
there  was  a  reduction  last  year. 

Tlie  advance  on  cotton  applied  only  on  a  email  proportion. 

11.  The  following  table  gives  the  cotton  rates  from  Wagoner, 
Enfanla,  Sooth  Canadian  and  Stringtown,  stations  nortli  of  Den- 
ison  on  respondent's  road  in  Indian  territory,  which  have  been 
in  force  from  time  to  time  during  the  period  from  May  12,  1889, 
to  the  preBent  time : 

BATES    EFFEOrtTB. 


To 
6l  Louta 

«&:=■ 

9epi.  18, 
1800. 

Nnv.    6, 
189!. 

Jan-  aO.IOGt.  31, 
189'1.       1893. 

1893.  ■ 

Sept.  U. 
1894. 

from 

Per 

bale. 

Cenu 

100   lbs. 

Ceota 
100   IbB. 

CeotB 
100    lbs. 

Centfi 
100    ibs. 

Cent-t 

100    Ibs, 

CeliU 
100    Iba. 

"Wugoner 

E..f..,la 

South 

Ci.i.miisB... 
Slringiuwn  .. 

fsoo 

300 

800 
8  20 

60 
60 

60 
60 

BE 
60 

60 
60 

65 
6S 

69 
65 

70 
80 

80 
80 

70 
70 

70 
70 

70 
80 

80 

80 

Rates  from  Denison,  Texas,  in  force  from  time  to  time  ainoe 

1890  to  St.  Lonis.  were  as  follows: 

From  Dt^nisoQ 

Sepi.  10. 
ISttU. 

Oct.   IB, 

1891. 

Oct.  3. 

1893. 

Oct.  81. 

1893. 

Sepl.   1, 

1894. 

Bt.  LouU. 

Cenla 

100    lbs. 

CeniB 
lUO    lb.. 

Cenla 

100    Ibs. 

Cents 

100    Iba. 

C--UI8 

1(H)    Iba. 

75 

05 

70 

eo 

75 

The  defendant  by  tariff  effective  January  1,  1893,  limited  to 
one  year  unless  sooner  revoked,  the  same  being  a  reissue  uf  tariff 
previously  existing,  published  a  rate  of  25  cents  per  bale,  apply- 
ing on  cotton  concentrated  at  Denison  and  Sherman,  Te.xas,  from 
all  stations  on  the  Missouri,  Kansas  &  Te.xas  Railway  in  the  In- 
dian territory  "  on  shipments  of  cotton  concentrated  by  regular 
cotton  shippers  and  which  are  to  be  reshipped  over  this  line  and 
does  not  apply  on  shipments  consigned  to  merchants  or  others 
for  tuwn  delivery." 
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And  bv  a  tariff  effective  November  18,  1893,  "  applying  on 
cotton  concentrated  at  Denison,  Texas,  from  stations  on  the 
M.  K.  6c  T.  in  tlie  Indian  territory,"  defendant  published  a  rate 
of  23  cents  per  bale  with  same  limitations  and  conditions. 

Tlie  local  rate  now  on  cotton  from  Eufaula  to  Denison,  114 
miles,  is  42  cents.  The  average  haul  to  Denison  compress  from 
Indian  territory  points  is  about  75  miles. 

]]y  schedule  No.  614,  effective  October  7,  1891,  the  defendant 
published  a  through  rate  to  New  York  of  $1  from  all  points 
south  of  Russell  creek  and  north  of  Stringtown,  and  $1.05  from 
Stringtown  and  all  points  south  of  Caney  in  Indian  territory*,  and 
indicated  that  the  rate  of  $1  was  so  divided  that  defendant 
received  60  cents  for  the  haul  to  St.  Louis,  and  of  the  $1.05  rate 
defendant  received  65  cents  for  the  haul  to  St.  Louis.  In  both 
cases  10  cents  was  charged  for  compression  and  30  cents  for  the 
haul  east  of  St.  Louis. 

This  tariff  was  a  reissue  of  schedule  No.  50,  January  1,  1891. 
Defendant's  supplement  No.  1  to  above  schedule  No.  614,  effect- 
ive October  27,  1891,  reduced  New  York  rates  from  all  Indian 
territory  points  to  95  cents  and  indicated  its  own  share  for  the 
haul  to  St.  Louis,  55  cents,  the  balance  going,  10  cents  for  com- 
pressing and  30  cents  for  the  haul  east. 

By  its  tariff  effective  January  1,  1892,  "applying  on  cotton  to 
be  forwarded  to  Denison  to  be  comjjressed  and  reshipped  over 
this  line,"  it  reissues  its  rate  of  95  cents  for  the  through  lianl  to 
New  York,  indicating  divisions  as  before. 

12.  As  far  back  as  1889  the  cotton  rate  from  all  points  in  the 
Indian  territory  on  the  Gulf,  Colorado,  &  Santa  F6  Railway  to 
St.  Louis  was  80  cents  per  100  lbs.  From  such  points  then  (the 
road  not  be  completed  further  north  than  Purcell),  the  route  to 
St.  Louis  was  circuitous,  running  south  into  Texas,  thence  over 
other  lines  to  St.  Louis. 

The  same  rate  of  80  cents  to  St.  Louis  is  now  maintained  from 
all  points  on  this  road  in  the  Indian  territory,  the  distance  being 
from  P)45  to  745  miles. 

From  Sapnlpa,  the  terminus,  and  from  other  points  west  of 
AMiiita  in  the  Indian  territory  on  the  St.  Louis  &  San  Fnineisco 
Railway,  the  rate  was  80  cents  until  recently  when  it  was  reduced 
to  75  cents,  which  is  the  rate  to  St.  Louis  from  the  most  distant 
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station  on  the  main  liuc  of  ihie  ruud  in  the  Indian  terriCory,  tlie 
distance  being  560  miles. 

From  all  points  in  the  Indian  territory  on  the  Chicago,  Rock 
Island.  &  Pacific  Railway  from  Minco,  645  miles,  to  the  Texas 
bordur.  100  miles  further,  the  rate  to  St,  Louis  is  75  cents. 

The  capacity  or  load  of  the  ordinary  box  car  (34  feet),  is  about 
25  bales  of  uncompressed  cotton,  and  about  50  bales  comprcseed. 
Befendant'a  rate  on  cattle  from  Deiiison  is  39  cents ;  from 
Eufaula,  South  Canadian  tuid  Stringtown  it  is  Z^,  SCiJ,  and  37 
cents,  an  average  of  about  3J^  cents  per  100  ll)s.,  ae  compared 
■with  80  cents  on  cotton.  Thie  rate  on  a  standard  car  (34  feet), 
20,500  lbs.  cattle,  is  $72.43.  as  compared  with  $107  on  an 
average  carload  of  cotton  nncornpressed,  13.375  lbs.,  or  $init  on 
a  carload  of  12,500  Iba.,  or  $214  on  a  carload  compressed  of 
26,750  Ibe. 

At  the  rate  of  60  cents,  in  force  before  the  increase  to  65  ceiits 
Id  1892,  the  earnings  on  the  carload  of  uncompressed  cotton, 
weighing  only  12,500  lbs.,  would  be  §75  as  compared  with  the 
$72.43  earnings  at  the  present  avci-age  rate  of  35J  cents  on 
cattle.  In  the  transport  ution  of  cattle  there  is  stoppage  for 
feeding  and  rest  and  free  carriage  for  one  attendant  to  tlie  car. 
The  average  rates  on  hay  to  St.  Louis  from  Eufaula.  South 
Canadian  and  Stringtowu  is  32  cents,  or  $60.80  on  a  standard 


Defendant's  rate  on  cotton  bagging  and  ties  from  St.  Louis  to 
said  Indian  territory  points  is  5u  cents  per  lOO  lbs. 

13.  The  rules  goTeruiiig  the  defendant  company  in  making 
rates  and  the  test  of  reasonable]  ics.^  of  rates  is  stated  in  the  teati- 
mony  of  the  vice  presidu'iit  and  manager  of  the  company,  as 
follows: 

"The  two  rules  that  guide  one  are  to  give  the  largest  revenue 
the  traffic  will  bear,  and  the;  other  to  find  a  market  for  the  stuff. 
Of  course,  if  we  do  not  do  that,  we  cauuot  do  the  bu&ineas. 
Those  are  tlie  things  that  guide  ns.  From  that  standpoint  any 
rate  is  reasonable  under  which  traffic  will  move  absolutely.  It 
all  moves  out  every  season.  If  it  moves  out  it  must  be  a  reason- 
able mte." 

Tlie  testimony  of  the  traffic  manager  of  the  company  is  to  the 
effect  that  retuionable  rates  must  yield  earnings  sufficient  to  meet 
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the  expenses  of  operating  the  road,  pay  interest  on  the  bonded 
indebtedness,  taxes,  and  render  a  fair  dividend  to  the  ownen  of 
the  stock. 

The  relations  between  the  rates  of  the  defendant  company 
and  rival  carriers  of  cotton  from  the  Indian  territory  was  stated 
in  the  testimony  of  the  assistant  general  freight  agent  of  the 
company,  as  follows:  ''I  know  the  Iron  Mountain  rates  are 
made  on  the  same  basis  as  ours  to  keep  from  invading  each  other's 
territory." 

14.  The  foregoing  cotton  rates  are  the  rates  on  flat  or  nnoom- 
pressed  cotton. 

The  defendant  has  not  established  and  does  not  maintain  any 
rates  on  compressed  cotton.  In  respect  to  the  carrier's  option  to 
compress  en  route^  its  rate  sheet  contains  the  following: 

^  Joint  through  freight  tariff  applying  on 

OOTTON. 

(Carrier's  option  of  compressing  en  fwito).* 

In  its  answer  defendant  states  that  ^^  while  its  tariffs  reserve  the 
right  to  it  of  compression  at  the  rates  provided  therein,  it  does 
not,  as  a  rule,  unless  scarce  of  cars,  compress  cotton  consigned  to 
St.  Louis  locally." 

The  general  rule  in  respect  to  compressing  is  to  compress  it  at 
the  first  compress  in  the  direction  it  is  moving  whenever  prac- 
ticable. 

There  is  no  compress  on  defendant's  line  between  Indian  ter- 
ritory points  of  shipment  and  St.  Louis. 

After  defendant  had  delivered  compressed  part  of  the  cotton 
mentioned  in  the  complaint,  the  complainant  objected,  and  other 
shipments  were  delivered  uncompressed. 

15.  The  defendant's  tariff  sheet  of  cotton  rates  from  Indian 
territory  in  respect  to  weights  contains  the  following: 

"Weights. — As  the  rates  shown  above  are  in  cents  per  100  lbs. 
the  actual  gross  weight  must  be  ascertained  from  ahippers  or 
public  weigher,  and  charges  made  in  accordance  therewith, 
observing,  however,  a  nhininvwny  weight  of  600  Iba.  per  hide.  If 
actual  weight  cannot  be  ascertained,  an  estimated  weight  of  685 
lbs.  per  bale  will  be  used  in  billing,  except  from  stations  Wagonev 
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and  North  (when  dcBtined  to  Mississippi  river  pointe)  where  an 
eetimnted  wcij^ht  of  500  lbs.  per  bale  will  be  iisl'J. 

Any  overcharge  tliat  may  arise  will  be  refunded  on  presenUi- 
tittn  of  certified  copy  of  invoice  or  certificate  of  public  weigher." 

The  average  weight  of  cotton  per  bale  shipped  to  and  received 
at  St.  Ijouis  is  abont  500  lbs.  Of  the  shipments  mentioned  in 
the  compluint,  except  those  from  Wagoner,  the  estimated  weight 
was  from  500  to  559  lbs.,  and  the  average  weight  on  which  com- 
plainant paid  char^^s  was  528  lbs. 

16.  The  highest,  lowest,  and  average  prices  of  middling  cotton 
in  St.  Louis,  with  average  value  per  bale  of  500  Ibfi.  for  years 
named — the  cotton  year  commencing  September  1  and  ending 
AiigQSt  31,  were  as  follows : 


TBABB. 

1888-9 

1888-BO 

1890-91 

1891-2 

1893-3 

i8oa-t 

1894  10 

Ap.lO,-»S 

Higbesl  price 

Lowest      ■'     

Average     "      

Average  value   per 

11 

..1 

$50.62 

58.76 

lOi 

5f 

46.87 

39.40 

10 
7 

42,S0 

7 
6 
7 

86,89 

h 

17,  The  receipts  of  net  cotton  (cotton  locally  consigned  to  St. 
Louis,  flat  or  uncompressed)  have  fallen  off  since  1892.  The  re- 
poils  of  the  St.  Louis  Merchants'  Exchange  show  such  receipts 
compressed  at  St.  Louis  aud  East  St.  Louis  to  be  for  the  years 
ending  August  31 : 

18S9 270,848  bales. 

1890 231,288  bales. 

1891 309,273  bates. 

1892 310.344  bales. 

1893 177,834  bales. 

1S94 168,571  bales. 

This  apparent  decline  coupled  with  a  large  increase   in  the 

posa  receipts  at  St.  Louis  is  in  part  accounted  for  by  the  claim 
that  a  considenible  quantity  of  the  so-called  through  cotton  ia 
actiialty  handled  and  sold  by  St.  Louis  factors  on  through  hills  to 
BCL'ure  such  advantage  as  [nay  result  from  lower  tlirougb  rat^s. 
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The  gross  receipts  for  the  seasons  named  were  as  follows: 

1888-'89 584,572  bales. 

1889-'90 538,910  bales. 

1890-'91 706,409  bales. 

1 891-M)2 723,628  bales. 

1892-93 474,024  bales. 

1893-'94 625,421  bales. 

Of  this  cotton  Arkansas  and  Texas  furnished  by  far  the  niost 
important  proportions,  aggregating  in  the  last-named  year  more 
than  a  quarter  million  bales  each,  while  the  states  east  of  the 
Mississippi  responding  to  the  comparatively  low  rates  which  pre- 
vail from  that  section,  show  considerable  increase  m  cotton  ship- 
ments to  this  point. 

18.  The  physical  condition  of  the  road  and  financial  condition 
of  the  company  has  very  materially  improved  since  1891.  Ton- 
nage increased  every  year  except  last  year,  1894,  and  net  earnings 
last  year  were  greater  than  the  previous  year.  The  volume  of 
business  increased  in  the  aggregate  and  per  mile,  and  the  cost  of 
carrying  a  ton  1  mile  lias  decreased. 

The  maximum  train  load  from  Denison  north  through  the  In- 
dian territory  and  to  Parsons,  Kansas,  increased  from  20  cars 
three  vears  as^o  to  35  now.  The  train  load  thence  to  Sedalia  is 
22  cars ;  Sedalia  to  Booneville  17  cars ;  thence  to  St.  Louis  40 
cars.  The  road  can  carry  1,000  tons  now,  April,  1895,  as  against 
550  tons  three  years  ago.  Defendant's  road  was  an  inexpensive 
road  to  build,  especially  through  the  Indian  territory,  but  the 
road  was  built  when  the  cost  wiis  higher  than  now. 

Traffic  originating  in  the  Indian  territory  is  light  compara- 
tively, but  the  cotton  traffic  is  increasing,  and  all  traffic  over  the 
road  to  and  from  the  state  of  Texas  is  carried  through  the  Indian 
territory. 

19.  The  defendant  pays  4  per  cent  on  its  first,  and  2  per  cent 
on  its  second,  mortgage  bonds ;  it  pays  no  dividends.  The  liabili- 
ties and  financial  condition  of  the  company,  as  reported  to  the 
Commission,  is  shown  in  the  following  table : 

Mileage  owned 1,646.49  mileB 

Aggregate  bonded  debt $65,855,000 per  mile 989.604 

Capital  stock 63,012,500 "      «• 88.271 

Current  liabilities 2,635,484 "      •• 6.682 

An  aggregate  average  of 78,047 
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Upon  the  St.  Louk  &  San  Francisco  Bailwaj  the  like  aggre- 
gregate  obligations  are  $71,606  per  mile,  the  Chicago,  Bock  Is- 
land, &  Pacific  Kailway  $36,483,  the  Atchison,  Topeka,  &  Santa 
Fe  Bailroad  $50,280,  the  St.  Lonis,  Iron  Mountain,  &  Southern 
Hallway  $52,844,  the  Gulf,  Colorado,  &  Santa  F6  BaUway  $12,- 
961,  and  the  Missouri  Pacific  Bailway  $103,718,  as  appears  from 
the  reports  of  these  companies  respectively. 

20.      OOTTOK   SHIFPBD  OVEB  DSFSKDANt^B  BOAD  ABD  GHABOB8  PAID 

THEBEON  BY  THB  OOMPLAINANT. 


1894. 


Shipping  Point. 


Oct  6- 
OcL  6.. 
Oct.  7... 
Oci.  7... 
Oct.  8... 
Oct  8... 
Oct.  7... 
Oct.  18.. 
Oct.  11.. 
Oct.  18.. 
Oct.  18.. 
Oct.  18.. 
Oct.  18.. 


South  Canadian 
South  Canadian 

Eufaula 

Eufaula .... 

Eufaula 

Eufaula 

Eufaula  ........ 

Stringtown  

South  Canadian 
South  Canadian 
South  Canadian 
South  Canadian 
South  Canadian 


Total  bales  at  80  cents 


Bales. 

Total 
Weight. 

Weight 
Per  Bale. 

24 

12,000 

000 

20 

10.000 

600 

24 

12.840 

685 

24 

12.840 

685 

17 

0,095 

685 

11 

S,880 

685 

24 

12,840 

686 

17 

9,616 

669.76 

2 

1,000 

600 

20 

10.000 

600 

24 

18.000 

641JI 

28 

12,600 

648.47 

8 

1.600 

600 

288 

128,016 

628 

Ohargei. 


$96.00 
80.00 

102.72 

102.72 
72.76 
47.08 

102.72 
76.12 

aoo 

80.00 
104.00 
100.00 

12.00 


964.12 


Oct.  11-. 
Oct.  14.. 
Oct.  18-- 


Wagoner. 
VVa^oner. 
Wagoner. 


Total  bales  at  70  cents. 


8 
16 
17 


41 


4,000 
8.000 
8,500 


20,500 


600 
500 
500 


500 


28.00 
66.00 
59  50 


148.50 


CONCLUSIONS. 

In  March,  1893,  and  several  years  previous  thereto,  the  defend- 
ant railway  company  owned  a  cotton  compress  located  on  its  right 
of  way  at  Denison,  Texas,  to  which  it  carried  from  points  on  its 
line  in  the  Indian  territory,  for  25  cents  per  bale, "  cotton  concen- 
trated by  regular  cotton  shippers  to  be  reshipped  over  its  line," 
while  it  charged  as  much  as  42  cents  per  100  lbs.  for  like  trans- 
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portation  service  rendered  to  merchants  and  others  receiving 
cotton  at  Denison,  not  to  be  so  reshipped.  Defendant's  compress 
was  destroyed  by  fire  in  March,  1893,  but  this  system  of  unequal 
charges  on  cotton  was  continued  by  defendant  until  as  late  as 
November,  1893,  when  its  rate  on  cotton  so  concentrated  at  Den- 
ison was  reduced  from  25  to  23  cents  per  bale.  This  concen- 
trating system  at  special  low  rates  afforded  cotton  buyers  and 
dealers  at  Denison  advantages  over  tiiose  at  St.  Louis,  and  oper- 
ated to  the  disadvantage  of  St.  Louis  as  a  cotton  market. 

The  practice  of  so  concentrating  cotton  at  Denison  through 
discriminations  and  special  charges  was  discontinued  by  defend- 
ant in  December,  1893,  and  since  then  it  has  not  carried,  and 
does  not  carry,  cotton  from  the  Indian  territory  points  on  its  line 
to  Denison  at  other  than  its  established  local  rates,  open  to  all 
alike,  or  for  '^  compressing  en  route  "  at  established  rates  under  the 
carrier's  option,  reserved  in  its  rate  sheet ;  and  the  discriminations 
complained  of  resulting  from  the  practice  of  concentrating  cotton 
at  special  rates  are  no  longer  made. 

The  charges  from  Eufaula  and  other  stations  in  the  Lidian 
territory  south  of  Wagoner  on  defendant's  line,  though  made  in 
cents  per  100  lbs.,  in  accordance  with  a  provision  of  defendant's 
rate  sheet,  are  based  on  an  estimated  weight  of  535  lbs.  per  bale. 
From  Wagoner  and  stations  further  north  the  defendant  carries 
cotton,  estimating  the  weight  of  the  bale  at  500  lbs.  It  is  not 
claimed  that  this  difference  in  estimated  weight  is  based  upon 
any  actual  difference,  and  no  explanation  is  made  of  this  practice 
of  assuming  a  difference  where  none  is  shown  to  exist.  The  de- 
fendant assumes  justification  of  these  estimates  in  the  provision 
of  its  rate  sheet,  that :  "  Any  overcharge  that  may  arise  will  be 
refunded  on  presentation  of  certified  copy  of  invoice  or  certifi- 
cate of  public  weigher." 

In  respect  to  this  subject  of  estimated  weights  and  resulting 
overcharges  this  Commission  has  said,  in  the  case  of  Phelpa  dk 
Co.  V.  Texas  cfe  P,  Ji.  Co,  6  I.  C.  C.  Rep.  36,  4  Inters.  Com.  Rep. 
363 :  "  We  do  not  think  that  a  plan  of  billing  cotton  at  a  proper 
estimated  weight  per  bale  should  be  deemed  unlawful  when 
actual  weights  cannot  be  ascertained  without  great  inconvenience 
to  tlie  shipper  or  carrier,,  and  when  charges  are  promptly  ad- 
justed by  the  carrier  upon  the  basis  of  actual  weights  furnished 
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by  the  consignee.  But  complainants  vehemently  assert  that  tlioy 
encounter  great  difficulty  in  securing  the  return  of  overcharges 
collected  by  defendant,  and  if  this  is  true  as  a  rule,  the  defendant 
should  immediately  alter  its  practice  in  this  r^ard.  Delays  in 
the  settlement  of  overcharges  have  become  a  common  source  of 
complaint  from  all  sections  of  the  country,  and  a  large  portion  of 
the  correspondence  of  this  Commission  has  reference  to  the  ad- 
justment, in  an  informal  way,  of  claims  of  this  character.  It  is 
our  experience  that  these  delays  are  mainly  caused  through  the 
failure  of  railway  officials  to  promptly  dispose  of  such  claims  by 
either  ascertaining  which  carrier  is  responsible  for  the  excess  or 
demonstrating  to  the  claimant  that  no  overcharge  has  been  made. 
Many  of  these  officials  do  not  appreciate  the  full  force  of  the  fact 
that  the  retention  of  an  overcharge  has  all  the  effect  of  unjust 
discrimination  against  the  person  from  whom  payment  has  been 
required,  and  when  the  refund  of  an  excessive  charge  has  been 
unnecessarily  delayed  for  a  considerable  period,  that  the  officmU 
responsible  therefor  become  fairly  chargeable  with  wilful  inten- 
tion to  violate  the  law." 

Witnesses  experienced  in  the  St  Louis  cotton  bnsineis  give  the 
average  weight  per  bale  of  cotton  received  at  St  Louis  as  500 
lbs.  Official  statistics  state  the  average  for  the  United  States  at 
less  than  500  lbs.  for  years  previous  to  1895.  The  St  Louis 
Merchants'  Exchange  for  the  year  1894-5  report  the  average 
weight  at  508  lbs.  and  for  other  years  something  less  than  500 
lbs.  The  complainants  paid  for  an  average  weight  of  528  lbs.  on 
all  shipments  from  stations  south  of  Wagoner,  ranging  from  600 
to  559  lbs.  The  carrier  by  weight  has  no  right  to  collect  for 
more  pounds  than  it  carries.  Weight  can  be  conveniently  ascer- 
tained at  St  Louis.  The  failure  to  obtain  exact  weights,  being 
for  the  convenience  and  advantage  of  the  carrier,  estimated 
weights  should  be  below,  rather  than  above,  actual  weights.  The 
fact  that  the  defendant  meets  with  competition  at  Wagoner  for 
St.  Louis  business  may  be  the  cause  of  more  favorable  estimated 
weights  on  shipments  from  that  place  than  are  accorded  to  less 
favored  stations  farther  south  not  reached  by  any  competing 
road.  However  this  may  be,  in  our  view  of  this  case  there  is  no 
jiijititication,  where  actual  weights  are  not  obtained,  in  estimating 
the  bale  of  Eufaula,  South  Canadian,  or  Stringtown  cotton  deliv 
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ercd  at  St.  Louis  at  more  than  500  lbs.  as  Wagoner  cotton  is 
timated. 

Tne  petition  for  a  reduction  of  the  cotton  rates  and  charges  in 
dispute  is  not  based  upon  over-weights.  It  does  not  appear  tliat 
the  cotton  was  weighed  or  actual  weights  ascertained.  No  claim 
is  made  for  reparation  on  account  of  alleged  over-weiglit,  and  no 
order  will  be  made  in  respect  thereto,  but  the  defendant  is  ex- 
pected to  bring  its  system  into  conformity  with  what  is  here  said 
and  with  its  practice  in  respect  to  shipments  from  Wagoner. 

To  justify  its  higher  charges  for  shorter  distances  from  tlie  In- 
dian territory  than  for  the  longer  distance  from  Denison  the  de- 
fendant urges  the  existence  of  a  compress  at  Denison,  where  cot- 
ton may  be  compressed  and  shipped  thence  to  St.  Louis  at  less 
expense  than  cotton  from  the  Indian  territory  can  be  hauled 
south  to  Denison,  there  compressed  and  hauled  thence  north  to 
St.  Louis,  or  at  less  cost  than  Indian  territory  cotton  can  be  hauled 
to  St.  Louis  directly  without  compressing.  The  defendant  has 
no  tariff  of  rates  on  compressed  cotton.  Its  rate  sheet  establishes 
a  rate  of  charges  both  from  Denison  and  from  the  Indian  terri- 
tory on  flat  or  uncompressed  cotton  with  "  option  of  compression 
en  routed  In  some  instances  the  carrier  avails  itself  of  this  op- 
tion and  has  the  cotton  compressed,  hauling  it  to  Denison  for  that 
purpose.  At  other  times  the  cotton  is  carried  directly  to  St. 
Louis  without  compressing,  tlie  charge  to  the  shipper  being  the 
same  in  either  case.  Whatever  may  be  said  of  this  option  system 
of  rate  making,  wlienever  under  it  the  carrier  causes  cotton  to  be 
conipres>ed,  it  is  done  at  it^s  cost  and  for  its  own  benefit,  and  any 
dissiniihirity  of  circumstances  resulting  therefrom  is  of  the  car- 
rier's own  creation  and  docs  not  take  the  traffic  out  of  the  general 
rule  of  the  statute.  Shippers  are  entitled  to  suitable  facilities  for 
sliipi)!!!*!:  cotton  compressed  or  uncompressed,  paying  reasonable 
rates  therefor.  The  defendant  should  esttiblish  such  reasonable 
rates  on  each,  and  it  will  be  reciuired  to  cease  charging  higher 
rates  on  cotton  to  St.  Louis  for  shorter  distances  for  Enfanla^ 
South  Canadian,  and  Stringtown  than  for  the  longer  distance 
from  Denison. 

Cotton  is  carried  to  the  northeastern  seaboard  and  foreign  mar- 
kets Ironi  interior  Texas  tliroui^h  (ialveston  and  New  Orleans  as 
well  as  by  way  of  St.  Louis,  and  the  rates  over  either  route  must 
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be  to  some  extent  dependent  npon  the  rates  over  the  other.  Cot* 
ton  from  Texas  and  from  the  Indian  territory  is  carried  to  some 
extent  both  to  the  St.  Lonis  and  to  the  Galveston,  and  also  to  the 
Kew  Orleans  markets,  and  the  competition  between  these  mar- 
kets affects  the  rates  of  transportation  from  common  sources  of 
supply.  From  points  in  central  and  southern  Texas,  including 
Waco  and  Houston,  the  rates  to  St.  Louis  over  the  lines  of  the 
defendant's  system  are  tlie  same  as  from  Denison — 75  cents.  The 
hipcher  rate  of  80  cents  to  St.  Louis  is  in  force  from  stations  in 
the  Indian  territory  about  400  miles  nearer  than  Waco  and  as 
mnch  as  600  miles  nearer  than  Houston.  These  charges,  so  out 
of  proportion  to  distance,  and  from  most  of  the  Indian  territory 
even  greater  for  distances  so  much  shorter,  show,  as  is  claimed, 
that  these  shorter  distance  rates  are  extortionate  and  imreason- 
able. 

In  further  support  of  the  complaint  that  the  rates  of  70  cents 
from  Wagoner,  and  80  cents  from  Eufaula,  South  Canadian,  and 
Stringtown  to  St.  Lonis  are  unreasonable  it  is  shown  that  except 
as  to  tlie  last-named  from  which  it  was  65,  the  defendant's  rate 
from  all  those  places  to  St.  Louis  was  60  cents  in  May,  1889,  how 
much  earlier  does  not  appear,  and  so  continued  until  January  20, 
1892,  when  the  rates  from  the  other  places  were  made  the  same 
as  from  Springtown,  65  cents.  Near  the  close  of  this  year  the 
rates  in  controversy  were  increased  to  70  cents  from  the  other 
stations,  and  to  75  from  Stringtown,  and  were  so  maintained  until 
the  rates  complained  of  were  established  in  1894.  The  defendant 
was  then,  from  1889  to  1894,  as  it  is  now,  without  competition 
from  any  of  these  stations  except  Wagoner ;  and  while  the  lower 
rates  were  in  force  previous  to  1893,  the  defendant  did  not  reach 
St.  Louis  over  its  own  line,  and  was  compelled  to  divide  such 
lower  rates  with  other  companies. 

While  the  defendant  has  so  increased  its  cotton  rates  one  third, 
tlie  value  or  market  price  of  cotton,  which  adds  to  the  expense 
and  risk  of  transportation,  and  is  an  element  in  determining  rea- 
sonable rates,  has  fallen  off  in  greater  proportion  than  the  rates 
increased. 

In  the  past  few  years,  since  1891,  the  defendant  has  so  improved 
its  road  and  its  transportation  facilities  as  to  greatly  reduce  the 
expenses  and  cost  of  transportation;  it  can  haul  now  1,000  tons 
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to  550  hauled  a  few  years  ago.  The  train  load  which  was  20,  ii 
now  35  cars  over  most  of  its  line,  and  especially  in  the  Indian 
tei-ritory.  The  lower  cost  and  expense  of  transportation  resulting 
from  betterments  and  improvements  enabled  the  defendant  to 
considerably  reduce  its  transportation  rates  and  charges  generally. 
The  reduction  so  made  did  not  apply  to  the  rates  and  charges  on 
Indian  territory  cotton.  During  the  year  in  which  it  increased 
the  previously  existing  Indian  territory  rates  on  cotton  and  estab- 
lished those  complained  against,  the  defendant  reduced  its  cotton 
rates  from  practically  all  other  points.  According  to  the  testi- 
mony the  reduction  applied  to  99  per  cent  of  the  cotton  carried. 

In  the  defense  of  the  charges  made  and  in  explanation  of  the 
reason  for  increasing  the  rates  in  question,  first  to  65  and  finally 
to  70  cents  in  1892,  and  to  80  cents  in  1894,  necessity  for  larger 
income  is  urged ;  but  it  is  not  explained  how  increased  receipts 
are  to  be  derived  from  higher  rates  on  Indian  territory  cotton, 
which  is  but  a  small  portion  of  the  defendant's  cotton  traffici 
while  on  the  body  of  the  traffic  of  the  road  generally  the  rates 
were  materially  reduced. 

iS' cither  is  it  shown  why  additional  transportatioii  burdens 
should  be  imposed  on  the  transportation  of  cotton  from  the  In- 
dian territory,  while  the  road's  general  business,  including  other 
cotton  traffic,  was  being  relieved  by  reduction  in  rates  and 
charges.  Defendant  alleges  that  the  traffic  will  bear  the  inoreaae^ 
and  supports  the  contention  by  proof  that  cotton  continues  to  be 
offered  for  shipment.  Tliis  proves  only  that  to  prevent  the 
wasting  of  cotton  in  the  field  the  grower  must  accept  the  tnuui 
portation  services  of  the  defendant  upon  its  own  terms,  none  other 
being  available. 

Nor  is  it  shown  why,  with  a  reduction  in  the  expense  of  its 
carriage,  charges  for  carriage  should  not  also  be  reduced  as  well 
upon  cotton  as  other  freights.  The  chief,  or,  as  claimed  by  the 
testimony  of  defendant's  traffic  manager,  the  *' reason  primarily** 
for  establisliing  the  rate  of  80  cents  was  that  such  rate  had  been 
maintained  over  two  other  lines  of  railway  similarly  sitoated  in 
the  Indian  territory,  The  Gulf,  Colorado  &  Santa  F6  from  the 
vicinity  of  Red  Kiver,  and  the  St.  Louis  &  San  Francisco  road 
west  of  Vinita.  But  the  average  short-line  distance  from  the 
points  in  the  Indian  territory  on  the  Gulf,  Colorado  &  Saata  ¥6 
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road,  where  the  rate  of  80  cents  to  St.  Louis  is  maintained,  is  250 
miles  greater  than  the  average  short-line  distance  to  St.  Louis 
from  points  similarly  situated  on  defendant's  line,  bearing  same 
rate.  The  St.  Louis  &  San  Francisco  Company  has  no  rate  in 
force  from  the  Indian  territory  as  hi^h  as  80  cents,  though  that 
company  carries  cotton  560  miles  to  St.  Louis  from  the  territory. 
The  rates  over  the  Bock  Island  road  from  that  territory  to  St 
Louis  are  less  than  the  rates  over  the  defendant's  road,  though 
the  average  distance  over  the  latter  is  250  miles  shorter. 

The  defendant  carries,  and  for  several  years  has  carried,  cotton 
from  the  Indian  territory  points  to  St.  Louis,  to  be  forwarded  to 
New  York,  and  receives  for  its  haul  to  St  Louis  65  cents.  Out 
of  this  it  pays  10  cents  for  compressing,  first  hauling  it  to  Deni- 
son  for  that  purpose,  and  we  are  convinced  that  the  rates  com^ 
plained  against  are  unreasonable  and  unlawful. 

The  facts  which  lead  to  the  conclusion  that  the  defendant's 
cotton  rates  are  unreasonable  are  significant  in  determining  the 
extent  of  their  unreasonableness.  They  indicate  the  rates  which 
are  reasonable.  For  three  years,  ending  in  1892,  the  rates  here 
complained  of  were  60  cents,  except  as  to  Wagoner  and  String- 
town,  from  which  they  were  55  cents  and  65  cents.  Why  are  the 
rates  which  were  then  accepted  as  sufficient  not  more  than  suffi- 
cient now  ?  All  the  conditions  necessary  to  lower  rates  are  more 
favorable  now  than  they  were  then.  The  freight  could  bear  a 
higher  rate  then,  and  is  carried  at  lower  cost  now,  and  competi- 
tion for  the  traffic  was  not  then  more  active.  The  rate  on  the  100 
lbs.  of  uncompressed  cotton  is  more  than  double  the  defendant's 
cattle  rate,  and  the  earnings  upon  a  car  of  uncompressed  cotton 
at  the  rates  in  force  previous  to  1892,  would  equal  that  derived 
from  the  carload  of  cattle,  which  is  heavier,  and  is  hauled  and 
handled  at  greater  expense  to  the  road.  The  earnings  now  do- 
rived  from  uncompressed  cotton  at  the  prevailing  rates  far  exceed 
the  earnings  from  other  freights  carried  to  and  from  the  Indian 
territory  and  are  excessive  in  comparison  with  defendant's  charges 
upon  other  traffic. 

We  do  not  overlook  the  financial  embarrassment  of  the  com- 
pany, resulting  from  the  demands  upon  its  earnings  to  meet  an 
investment  or  capitalization  aggregating  $79,547  per  mile.  In 
view  of  the  fact  that  the  road  runs  through  a  comparatively 
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level  country,  and  could  have  been  built  at  moderate  cost,  the 
presumption  is  ^reat  that  some  of  this  monev  was  iraprovidently 
spent  or  misapplied.  But  it  remains  an  encumbrance  and  burden 
upon  the  road,  though  the  financial  condition  of  the  company  is 
much  improved  since  the  years  previous  to  1S1I2,  when  its  rates 
and  charges  were  lower ;  its  straitened  financial  necessities 
should  not  be  made  to  bear  unequally  upon  the  cotton  traffic 
The  financial  necessities  and  conditions  of  the  road  should,  like 
other  facts,  be  given  "proper  weight."  We  have  held  that 
"  the  reasonable  rate  should  be  liberal  until  earnings  are  sufficiently 
large  for  a  fair  return  on  the  actual  expenditure."  Newland  v. 
Northei^n  P.  R.  Co.  6  I.  C.  C.  Rep.  131,  4  Inters.  Com.  Rep.  474. 
While  the  demands  upon  the  road  and  its  earnings  must  be  con- 
sidered and  receive  due  weight,  they  are  not  controlling  to  the 
extent  that  independent  of  all  other  circumstances,  rates  are 
never  unreasonable  until  the  earnings  are  sufficient  to  operate 
the  road  and  meet  all  the  obligations  of  the  company.  The 
absurdity  of  such  a  rule  is  apparent  in  the  facts.  The  Missouri, 
Kansas  &  Texas  Railway,  defendant,  and  the  Chicago,  Rock 
Island  &  Pacific  Railway  are  both  carriers  from  and  to  the 
Indian  territory.  For  like  distances  their  rates  must  necessarily 
be  nearly  the  same  to  be  reasonable.  But  the  obligations  of  the 
defendant  are  $79,547  per  mile,  wliile  the  obligations  of  the 
Chicago,  Rock  Island  &  Pacific  Railway  are  $36,483,  or  less  than 
half  as  much  per  mile.  The  stated  obligations  of  the  carriers 
between  St.  Louis  and  Texas,  and  St.  Louis  and  the  Indian 
territory  vary  all  the  way  from  less  tlian  $13,000  to  more  than 
$103,000  per  mile.  As  stated  in  their  reports,  the  obligations  to 
be  met  by  earnings  are  eight  times  as  great  on  some  as  upon 
others,  and  the  impracticability  of  adjusting  reasonable  rates  on 
the  basis  of  the  bonds  and  stocks  issued  or  on  capitalization  is 
apparent. 

For  these  and  other  reasons  arising  upon  the  facts  found  we 
are  made  to  believe  that  to  be  rea^sonable  the  rate  from  Wagoner, 
Eufaula,  and  South  Canjidian  should  not  exceed  60  cents,  and 
from  Stringtown  should  not  be  more  than  65  cents,  on  the  100 
11)8.  of  uncompressed  cotton. 

The  prayer  of  the  petitioner  is  that  the  freight  rates  of  the 
defendant  company  may  be  revised  and  readjusted  to  a  reason- 
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able  basis,  that  said  company  iiiay  be  compelled  to  refund  tlie 
amounte  paid  by  complnmiiit  above  reai»onab!e  rates  on  t!ie  several 
diipmeDts  shown  bj  the  petition  and  exhibits,  and  that  the 
amounts  required  to  he  so  refunded  shall  include  the  sums  ex- 
acted and  paid  in  esccsg  of  reasonable  rates  up  to  the  time  when 
this  Q&ee  shall  be  decided. 

On  the  basis  of  the  i-atea  we  have  decided  to  be  reasonable,  60 
cents  from  "Wagoner,  Eufuula,  and  South  Canndian,  and  65  cents 
from  Stringtown,  the  auioiiiits  so  paid  in  excess  of  reasonable 
rates  is  $261.77,  on  the  eevi^ral  shipments  from  these  places  as 
shown  by  the  petition,  exhibits,  and  proofs.  At  the  hearing  a 
much  greater  snm  was  claimed,  but  no  proof  was  offered  in  sup- 
port of  the  claim  during  the  sitting,  and  a*iide  from  the  sums  paid 
above  reasonable  rates  since  the  commencement  of  this  proceed- 
ing, tlie  sums  80  claimed  were  not  upon  shipments  mentioned  or 
included  in  the  petition  and  exliibits.  The  complainant  is 
entitled  to  receive  from  the  defendant  said  mm  of  £261.77  for 
that  amount  paid  in  excc:^  of  reasonable  rates  on  the  shipments 
made  before  the  comiuDnceinent  of  this  proceeding,  from 
"Wagoner,  Enfanla,  Soutli  Canadian,  and  Stringtown ;  and  fur- 
ther, the  complainant  is  allowed  until  Angnst  1,  1896,  to  make 
proof  of  amounts  paid  on  shipments,  since  the  tiling  of  this  com* 
plaint,  from  these  places  to  St.  Louis,  in  excess  of  rates  deter- 
mined herein  to  be  reasonable.  An  order  will  be  issued  in  accord- 
ance herewith. 
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IN  THE  MATTER  OF  ALLEGED  UNLAWFUL  TRANS- 
PORTATION  CHARGES  BY  THE  ILLINOIS  CENT- 
RAL RAILROAD  COMPANY. 


No.  881. 


Decided  Jane  26, 189A. 


1.  Application  of  eomblnatlon  Tates  to  through  and  eontlniMMU  ddpmeoti 
criticised  as  unjust. 

S.  Upon  complaint  forwarded  by  the  Railroad  Commission  of  Mlasinlppl, 
and  investigation  thereon  instituted  by  the  Commission  on  Its  own  motion, 
respondent  materially  reduced  its  rates  of  freight  between  Memphis,  Temu, 
and  Coldwster,  Miss.,  and  other  stations  on  its  Memphis  division,  such 
rates  having  been  the  principal  subject  of  testimony  in  the  proceeding,  but 
it  also  appearing  that  such  rales  should  be  further  revised  as  to  certain 
points  and  traffic  specified, — EM,  upon  such  action  of  respondent,  and 
the  disposition  thus  manifested  to  remove  Just  cause  of  complaint  and 
make  the  further  revision  required,  that  no  order  be  entered  at  this  time^ 
and  that  all  the  matters  involved  be  held  open  for  such  farther  action  or 
investigation  as,  upon  the  application  or  petition  of  any  intereatad  par^, 
may  appear  necessary. 

W.  H.  Dougherty  for  Complaining  Shippers. 
James  Fentress  and  J,  B.  Ha/rris  for  Respondent. 


BEPOBT  AND  OPINION  OF  THE  OOMKI88IOV. 

Clements,  Com/missioner  : 

This  case  was  instituted  by  an  order  of  the  Commission  entered 
on  March  27,  1894,  which  reads  as  follows : 
^^  A  complaint  having  been  forwarded  to  this  Commission  by 
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the  Mississippi  Bailroad  Commission  alleging  that  rates  in  force 
over  the  lines  of  the  Illinois  Central  Bailroad  Company  for  the 
transportation  of  freight  articles  shipped  from  St.  Louis,  Mia- 
souri,  and  from  Memphis,  Tenn.,  to  Coldwater,  Miss.,  a  point  on 
the  Memphis  division  of  said  comi>an7,  are  unlawful,  and  allying 
furtlier  that  the  rates  of  said  company  for  carrying  cotton  from 
Cold  water  to  Memphis  and  from  Coldwater  to  New  Orleans,  La., 
are  also  unlawful,  and  said  Mississippi  Railroad  Commission  hav- 
ing  requested  this  Commission  to  investigate  the  said  charges, 
and  it  appearing  to  this  Commission  by  an  inspection  of  sched- 
ules or  tariifs  of  rates  and  charges  filed  with  it  under  section  6 
of  the  Act  to  regulate  commerce  that  the  said  Illinois  Central 
Railroad  Company  has  in  force  on  its  said  Memphis  division  the 
following  rates  per  100  lbs.,  for  the  transportation  from  Mem- 
phis  to  Coldwater  of  the  various  classes  of  freight  articles  as  set 
fortli  in  the  classification  of  said  articles  in  force  upon  its  lines, 
to  wit: 

Classes,      19$46€ABODMHF 

(perbbl) 
Rates,       42    84    28    88    90    18    18     20     1«     14 


and  that  the  following  rates  per  hundred  pounds  upon  said 

classes  have  also  been  put  in  force  over  the  said  Illinois  Central 
Railroad  for  the  transportation  of  freight  articles  shipped  from 
St.  Louis  to  Memphis : 

Classes,     1     $     S     J^     6     6      A      B     0     D     B     H     F 

(perbbL) 
Rates.        65    50    45    85    80    25     15     15     15     12     20     15     80; 

and  that  a  considerable  number  of  exceptional  or  lower  rates  on 
named  coiniiiodities  have  also  been  put  in  force  over  said  Illinois 
Central  Railroad  on  shipments  from  St.  Louis  to  Memphis, 
whereby,  among  other  things,  Stoves,  Hardware,  Wire,  etc.,  are 
carried  from  St.  Louis  to  Memphis,  a  distance  of  311  miles,  at  a 
rate  of  15  cents  per  hundred  pounds,  and  upon  a  shipment  of 
Stoves,  Hardware  or  Wire,  from  Memphis  to  Coldwater,  a  dis- 
tance of  31  miles,  the  said  carrier  has  in  force  for  the  carriage  of 
said  articles  the  above  mentioned  third  class  rate  of  28  cents  per 
hundred  pounds,  and  the  total  rate  upon  a  similar  shipment  from 
St.  Louis  to  Coldwater,  amounting  to  43  cents  per  hundred 
40 
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pounds,  is  made  up  of  the  said  15  cent  rate  to  Mcinpliis  added  to 
the  said  28  cent  rate  from  Memphis  to  Coldwater ;  and  it  also 
appearing  from  an  examination  of  the  rates  above  set  fortli  that 
the  said  Illinois  Central  Railroad  Company  does  also  charge  for 
the  carriage  of  flour  from  Memphis  to  Coldwater  a  rate  of  32 
cents  per  barrel,  and  that  the  said  carrier  has  also  in  effect  over 
its  road  a  rate  of  30  cents  per  barrel  on  flour  shipped  from  St 
I/Ouis  to  Memphis,  and  that  the  total  charge  for  the  transporta- 
tion of  a  shipment  of  flour  from  St.  Louis  to  Coldwater  is  the  sum 
of  said  rates,  to  wit,  02  cents  per  barrel ;  and  it  also  appearing 
that  rates  on  all  other  freight  articles  transported  between  St 
Louis  and  Coldwater  are  made  by  the  addition  of  rates  to  and 
from  Memphis  as  above  referred  to  or  described.  And  it  also 
appearing  that  rates  to  all  other  stations  on  said  Memphis  division 
of  the  Illinois  Central  Bailroad  from  Memphis,  St.  Louis,  or 
other  points,  are  adjusted  upon  a  like  or  similar  basis." 

"And  it  further  appearing  that  said  Illinois  Central  Railroad 
Company  has  in  force  certain  rates  for  the  transportation  of 
cotton,  to  wit : 

"  From  Memphis  through  Coldwater  to  Now  Orleans,  a  rate  of 
$1.25  per  bale  of  uncompressed  cotton  not  exceeding  500  lbs.  in 
weight.  From  Coldwater  to  New  Orleans  $2.15  per  said  bale. 
From  Coldwater  to  Memphis,  $1.15  per  said  bale.  And  upon 
compressed  cotton  the  rate  in  force  from  Memphis  to  New 
Orleans  is  20  cents  per  100  lbs.,  shipper  paying  cost  of  oom- 
pressing." 

"  And  it  further  appearing  by  inspection  of  sach  schedulee  or 
tariffs  of  rates  and  charges  that  the  Illinois  Central  Railroad 
Company  also  has  rates  in  force  for  the  transportation  of  cotton 
and  other  freight  articles  between  New  Orleans  and  Memphis 
and  intermediate  points  wliich  show  apparently  excessive  differ- 
ences between  lower  rates  for  the  longer  distance  to  or  from  Mem- 
phis and  higher  rates  for  shorter  distances  to  or  from  Coldwater 
and  other  intermediate  points." 

^^  And  it  further  appearing  to  the  Commission  that  rates  and 
charires  hereinabove  referred  to  or  described  stg  j/rima  facie  ex- 
cessive, unreasonable,  unjustly  discriminating  and  undaly  preju- 
dicial to  Coldwater,  Miss.,  and  otlier  points  upon' the  lines  of  the 
said  Illinois  Central  liailroad  Company  and  to  dealers^  merchants^ 
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K>n8nmer8  and  shippers  at  said  points,  and  that  certain  of  said 
rates  also  9k^^^eBx  prima  facie  to  be  in  contravention  of  the  fourth 
section  of  the  Act  to  Segalate  Commerce : 

"  It  is  Ordered,  That  an  inquiry  and  investigation  into  the 
legality  of  the  rates  and  charges  above  referred  to  or  described 
be  and  is  hereby  instituted,  and  that  the  Illinois  Central  Railroad 
Company  is  hereby  made  the  respondent  in  said  proceeding  of 
inquiry  and  investigation  and  required  to  make  and  file  full  and 
specific  answer  to  the  statements  and  charges  hereinabove  recited 
within  twenty  days  after  the  date  hereof." 

Answer  was  duly  filed  by  the  respondent,  and  a  hearing  was 
had  at  Coldwater  on  April  26,  1894,  and  later  by  the  taking  of 
testimony  by  deposition  on  behalf  of  respond  jnt  and  filed  Sep- 
tember 15,  1894.  Time,  without  special  limit,  was  allowed  for 
tlie  presentation  or  filing  of  arguments  and  briefs  by  the  respond- 
ent and  other  parties  in  interest.  The  case  on  behalf  of  the  Cold- 
water  people  was  submitted  without  brief  or  argument  on  Janu- 
ary 11,  1895.  By  notice  sent  to  the  carrier's  attorney  on 
December  21,  1894,  the  respondent  was  allowed  30  days  from 
tlmt  date  within  which  to  prepare  and  file  a  brief  or  argument  on 
its  behalf.  Upon  the  expiration  of  such  time,  namely,  on  Janu- 
ary 22,  1895,  the  Commission  took  the  matter  under  advisement 

The  complaint  in  this  proceeding  originated  with  citizens  of 
Coldwater,  Miss.,  and  having  been  presented  to  the  Mississii)pi 
Railroad  Commission,  was,  as  above  stated,  forwarded  by  it  to 
this  Commission  with  request  for  investigation.  The  order,  above 
set  forth,  calls  for  answer  and  investigation  of  various  rates  be- 
sides those  questioned  by  the  complaining  parties,  but  at  the  hear- 
in  <^  t!ie  conduct  of  the  case  against  the  respondent  devolved  upon 
interested  parties  at  Coldwater,  Senatobia,  Como  and  Sard  is. 
Miss.,  points  on  respondent's  Memphis  division,  and  the  testimony 
relates  mainly  to  rates  in  force  on  trafiic  carried  between  said 
points  and  Memphis,  in  either  direction. 

On  May  27,  1895,  considerable  reductions  in  rates  between  said 
points  on  all  classes  of  freight  were  put  into  effect  by  the  re- 
spondent com])any.  The  following  table  shows  both  the  old  and 
new  rates  in  force  on  class  freight,  including  flour  in  class  F,  on 
cotton  per  bale,  uncompressed,  and  on  cotton  seed  per  ton  of 
2,000  ])ounds,  between  Memphis  and  the  principal  stations  on  the 
Memphis  division : 
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The  rates  now  in  effect  in  both  directions  between  Memphla,  on 
the  one  hand,  and  Coldwater,  Scnatohia,  Como  and  Sardia,  on  the 
otlier,  compare  favonihly,  an  a  wliole,  witli  rates  for  like  distance? 
hetwieii  Memphis  and  stations  on  tlic  Yazoo  &  Mii^issippi  Vallev 
and  Kansas  City,  Metnpliis  &  Birrningliain  roads,  witicli  [tcnutntc 
tlio  same  section  of  conntry  on  botli  sides  of  respondent's  Umn- 
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phis  division.  This  is  shown  by  the  following  tabnlar  statement 
of  rates  between  Memphis  and  stations  aitaated  similar  distances 
from  Memphis  and  reached  by  these  roads : 
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Comparison  with  rates  on  the  Yazoo  &  Mississippi  Valley  and 
Kansas  City,  Memphis  &  Birmingham  roads  was  made  at  the 
hearing,  but  the  comparison  as  herein  set  forth  is  not  to  be  under- 
stood as  implying  any  approval  of  the  charges  of  such  carriers. 
Rates  to  Memphis  on  cotton  from  Coldwater,  Senatobia,  and 
Como,  and  rates  on  flour  to  and  cotton  seed  from  Como  and 
Sardis,  are  noticeable  exceptions  to  the  statement  above  made  that 
present  rates  to  and  from  those  points  compare  favorably  with 
rates  to  similar  distance  points  on  the  other  two  roads.  These, 
however,  are  largely  to  be  ascribed  to  irregularities  in  respond- 
ent's present  tariff,  and  to  greatly  reduced  cotton  rates  from  By- 
halia  and  Bed  Banks  to  Memphis  on  the  Kansas  City,  Memphis 
&  Birmingham  road.  Charging  25  cents  per  bale  more  on  cotton 
from  Senatobia  than  from  Coldwater  to  Memphis,  with  only  six 
miles  difference  in  distance,  seems  too  great  an  increase  consider- 
ing the  very  slight  additional  haul.  The  20-cent  increase  of  Como 
over  Senatobia,  with  a  distance  between  them  of  only  seven  miles, 
also  appears  too  great.  The  relation  of  present  tariff  rates  on  cot 
ton  seed  to  Memphis  also  requires  notice.  An  increase  at  Como 
of  30  cents  per  ton  over  Senatobir,  which  takes  a  rate  of  only  10 
cents  above  Coldwater,  seems  too  much,  and  the  same  objection 
applies  to  the  rate  from  Sardis,  which  is  30  cents  above  the  charge 
from  Como.  The  addition  of  4  cents  above  Senatobia  at  Como 
and  4  cents  above  Como  at  Sardis,  in  flour  rates  to  those  points, 
also  appears  disproportionate  in  the  light  of  flour  charges  stated  in 
the  same  tarifE  to  other  Memphis  division  points.  The  improper 
relations  of  rates  above  noticed  should  be  corrected  by  the  re- 
spondent, and  as  far  as  possible,  without  raising  any  of  the  rates 
to  or  from  its  Memphis  division  points. 

We  shall  not  undertake  in  this  report  to  do  more  than  allude 
to  the  combination  rates  mentioned  in  the  order  hereinabove  set 
forth  as  applying  from  St.  Louis  through  Memphis  to  those 
points.  The  necessary  parties  are  not  before  us  to  permit  of  any 
correction  of  such  rates  as  a  whole.  It  is  proper  to  say,  however, 
that  although  the  material  reductions  above  shown  operate  to  de- 
crease these  rates,  the  practice  of  making  through  rates  on  con- 
tinuous shipments  by  combination  of  charges  separately  estab- 
lished for  distinct  services  is  still  open  to  criticism.  The  injustice 
of  this  method  is  strikingly  illustrated  by  calculation  of  the  rates 
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per  ton  per  mile  in  this  case.  Bates  per  ton  per  mile  from  Mem- 
pliis  to  Memphis  division  stations,  based  on  rates  per  hnndred 
pounds  from  Memphis,  decrease  as  distance  from  Memphis  in- 
creases, and  this  is  according  to  a  sonnd  and  generally  accepted 
transportation  mle ;  but  rates  per  ton  per  mile  fix>m  St.  Lonis  to 
most  stations  on  the  Memphis  division,  based  on  the  combination 
rates  per  hnndred  ponnds  from  St  Lonis,  violate  that  principle 
and  increase  instead  of  decreasing  with  additional  distance. 

In  view  of  the  considerable  rednctions  in  rates  generally  on  the 
Memphis  division  which  have  been  made  by  the  respondent  since 
the  case  was  submitted,  as  shown  in  the  tabular  statement  above 
«et  forth,  and  a  disposition  thus  manifested  to  remave.  just  cause 
of  complaint,  and  such  rates  having  been  the  principal  subject  of 
testimony  herein,  and  assummg  as  we  do  that  further  revision 
will  be  promptly  made  by  the  carrier  as  above  indicated,  no  order 
is  deemed  necessary  and  none  will  now  be  entered,  bnt  all  the 
matters  involved  will  be  held  open  for  such  fnrther  action  or  in- 
vestigation as,  upon  the  application  or  petition  of  any  intereated 
party,  may  appear  necessary. 
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THE  BOARD  OF  TRADE  OF  THE  CITY  OF  LYNCH- 
BURG, VA.;  WITT  &  WATKINS;  BELL,  BARKER  & 
JENNINGS;  LEWIS  &  JENNINGS;  ROBINSON,  TATE 
&  CO.;  RIVERMONT  FURNITURE  CO.;  STOVER, 
MARSHALL  &  WINFREE;  KINNIER,  MONTGOM- 
ERY &  CO.;  GUGGENHEIMER  &  CO.;  HUGHES, 
EFFINGER  &  CO.;  GIBBS,  HANCOCK  &  TRINKLE; 
GILLIAM  &  CO.;  and  CHRISTIAN,  BEASLEY  & 
CO.  F.  THE  OLD  DOMINION  STEAMSHIP  COM- 
PANY; THE  NORFOLK  &  WESTERN  RAILROAD 
COMPANY  AND  F.  J.  Kimball  and  Henbt  Fink,  Rvx^eit- 
EE8  thereof;  the  EAST  TENNESSEE,  VIRGINIA  & 
GEORGIA  RAILWAY  COMPANY  and  Samuel 
Spenceb,  C.  M.  McGhee  and  Henbt  Fink,  Receitebs 
thereof;  THE  SOUTHERN  RAILWAY  COMPANY. 


THE  BOARD  OF  TRADE  OF  THE  CITY  OF  LYNCH- 
BURG, VA.;  WITT  &  WATKINS;  BERRY,  GILLIAM 
&  CO.;  CRADDOCK,  TERRY  &  CO.;  BELL,  BARKER 
&  JENNINGS;  RIVERMONT  FURNITURE  CO.; 
STOVER,  MARSHALL  &  WINFREE;  HUGHES, 
EFFINGER  &  CO.;  GIBBS,  HANCOCK  «k  TRINKLE; 
AND  GILLIAM  &  CO.  r.  THE  MERCHANTS'  &  MIN- 
ERS' TRANSPORTATION  COMPANY;  THE  NOR- 
FOLK  &  WESTERN  RAILROAD  COMPANY  and  F. 
J.  Kimball  and  Henry  Fink,  RECErvEBS  thbbeof;  THE 
EAST  TENNESSEE,  VIRGINIA  &  GEORGIA  RAIL- 
WAY COMPANY  AND  Samdel  Spenceb,  C.  M.  McGhkb 
AND  Henry  Fink,  Receivers  tberboi^  THE  SOUTHERN 
RAILWAY  COMPANY. 


(Noe.  886,  887.) 


1.    Under  the  fourth  section  of  the  Act  to  regulate  commene  a  carrier  to  not 
justified  in  charging  more  for  the  shorter  than  for  the  longer  fl'HaiKie 
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by  competition  at  the  longer  distance  point  of  other  carriers  which  are 
themselvee  subject  to  that  Act,  in  the  absence  of  authority  from  the  Com- 
missirin  under  the  proviso  clause  of  said  section.  Trammeil  v.  Clyde  8.  JSL 
Co.  (Georgia  R  CommUsum  Caeee),  6  I.  G.  C.  Rep.  824,  4  Inters.  Com.  Rep. 
120,  cited  and  reaffirmed. 

%  When  rates  are  relatively  unjust,  so  that  undue  preference  is  afforded  to 
one  locality  or  undue  piejudice  results  to  another,  the  law  is  violated  and 
its  penalties  incurred,  although  the  higher  rate  is  not  in  itself  excessive, 
and  such  rule  is  espfrially  applicable  where  a  given  relition  in  rates,  long 
continued  and  concededly  equitable,  is  suddenly  and  almost  completely 
reversed,  merely  because  other  carriers  to  the  longer  distance  point  have 
disregarded  their  legal  duty. 

t.  During  the  period  between  May  20  and  August  1,  1894,  when  greatly 
reduced  rates  were  charged  by  defendants  to  Enoxville,  Tennessee,  deal- 
ers at  Lynchburg,  Virginia,  an  intermediate  locality,  were  entitled  to  rates 
over  the  defendant  lines  from  New  York,  Providence  and  Boston  not 
greater  than  those  accepted  at  the  same  time  on  like  traffic  over  said  lines 
to  Enoxville.  and  the  excess  paid  for  transportation  by  the  intervening 
Lynchburg  dealers  over  contemporaneous  rates  to  Knoxville  was  onlaw- 
folly  collecied. 

Cashie  dk  Colemcm  for  complainants. 

Joseph  L  Doran  for  Norfolk  &  Western  Bailroad  Company 
and  Receivers. 

T.  J.  and  F.  S.  Kirkpatrick  for  Norfolk  &  Western  Bailroad 
Company  and  Receivers  and  Old  Dominion  Steamship  Company. 

Wm.  H.  Payne  and  C.  M.  Blackford  for  Sonthem  R^way 
Company. 

W,  A.  Henderson  for  £ast  Tennessee, Virginia  &  Georgia  Rail- 
way Company  and  Receivers. 

BEPOBT  AND  OPINION  OF  THB  00MMI88IOH. 

Knapp,  Commissioner: 

These  cases  were  instituted  by  complaints  filed  Jnne  29, 1 894, 
by  the  Board  of  Trade  of  the  City  of  Lynchburg,  Virginia,  against 
the  following  named  defendants :  The  Old  Dominion  Steamsiiip 
Company,  The  Norfolk  &  Western  Railroad  Company,  and  The 
East  Tennessee,  Virginia  &  Georgia  Railway  Company  and  Sam- 
uel Spencer,  C.  M.  McGhee  and  Henry  Fink,  Receivers  thereof, 
in  case  No.  386 ;  and  The  Merchants'  &  Miners'  Transportation 
Company,  The  Norfolk  &  Western  Railroad  Company,  and  The 
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East  Tennessee,  Virginia  &  Georgia  Railway  Company  and  Sam- 
uel Spencer,  C.  M.  McGhee  and  Henry  Fink,  Receivers  thereof, 
in  case  No.  387. 

By  order  of  the  Commission  dated  August  24, 1894,  the  South- 
em  Railway  Company,  having  come  into  possession  of  the  East 
Tennessee,  Virginia  &  Georgia  Railway,  was  made  a  party  de- 
fendant in  both  cases ;  and  by  order  of  the  Commission  entered 
February  9,  1896,  F.  J.  Kimball  and  Henry  Fink,  who  had  been 
appointed  receivers  of  The  Norfolk  &  Western  Railroad  Com- 
pany, were,  as  such  receivers,  made  parties  defendant  in  each 
proceeding. 

One  of  the  complaints,  No.  386,  relates  to  class  rates  from 
New  York,  N.  Y.  and  the  other.  No.  387,  to  class  rates 
from  Boston,  Massachusetts,  to  Lynchburg,  Virginia,  as  compared 
with  class  rates  from  the  same  points  of  shipment  to  Enoxville, 
Tennessee.  Both  complaints  allege  in  substance  that  prior  to 
June  2,  1894,  the  rates  charged  over  the  through  lines  or  routes 
of  defendants  from  New  York  or  Boston  to  Lynchburg  and 
Knoxville  were  as  follows: 

Classes     1 

To  Lynchburg— Rates  in  cento 54 

To  Knoxville—      *'  *•    100 

That  on  June  2,  1894,  the  defendants  reduced  their  rates  on 
such  classes  of  freiglit  to  Knoxville,  and  that  thereafter  the  rates 
from  Boston  and  New  York  to  Lynchburg  and  Knoxville  were 
as  follows : 

Classes     1 

To  Lynchburg— Rates  in  cents 54 

ToKuoxville—      "  "     85 

That  under  this  adjustment  of  rates,  so  established  and  in  force 
over  the  defendant  lines  subsequent  to  June  2,  1894,  the  defend- 
ants unlawfully  charged  and  collected  greater  compensation  in 
the  ao;gregate  for  the  transportation,  under  substantially  similar 
circumstances  and  conditions,  of  like  kind  of  property  from  tlie 
city  of  isew  York  or  the  city  of  Boston,  for  the  shorter  distance 
to  Lynchburg  than  for  the  longer  distance  over  the  same  line,  in 
the  same  direction,  to  Knoxville,  the  shorter  being  included 
witliin  the  longer  distance  in  each  case.    It  is  also  alleged  in  the 
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complaintii  that  by  such  adjustment  of  transportation  charges  the 
rates  to  Ljndibnrg  were  made  unjust  and  unrensouable,  and  that 
undue  and  unreasonable  preference  was  thereby  given  to  the  city 
of  Knoxville. 

The  rates  in  effect  to  Knoxville  prior  to  June  2, 1894,  were  re- 
stored by  defendants  on  August  1,  1894. 

The  Old  Dominion  Steamship  Company  and  the  Norfolk  & 
Western  Bailroad  Company  and  its  receivers  demurred  to  the 
complaints  as  insufficient,  not  specific,  and  failing  to  show  a 
breach  of  legal  duty  by  the  defendants,  and  they  gave  notice  in 
their  answers  that  at  the  hearing  motion  would  be  made  to  dis- 
miss the  complaints  for  insufficiency.  These  defendants  also 
formally  deny  the  violations  of  law  alleged  in  the  complaints,  but 
they  admit  that  the  rates  in  force  between  the  above-mentioned 
dates  were  as  stated  in  the  complaints.'  It  is  further  averred  in 
such  answers  that  the  temporary  reduction  of  rates  to  Knoxville 
was  necessary  to  meet  the  reduced  rates  of  competing  carriers  to 
that  point,  and  that  such  competing  carriers  having  restored  the 
i-ates  in  force  to  Knoxville  prior  to  June  2, 1894,  like  aetioii  was 
immediately  taken  by  the  defendant  lines. 

Tlie  answer  of  the  Merchants'  &  Miners'  Transportation  Com- 
pany states  that  the  rates  in  question  are  "covered  by  tariffs 
issued  by  the  rail  lines,  which  tariffs  are  regularly  compiled  and 
tiled  with  the  Commission  by  the  issuing  lines,  and  should  there 
be  anything  contrary  to  the  law  in  the  rates  so  issued,  we  have 
no  doubt  that  the  issuing  lines  will  satisfactorily  explain  the  rates 
complained  of  to  your  honorable  Commission." 

The  answers  of  the  receivers  of  the  East  Tennessee,  Virginia  & 
Georgia  Railway  Company  aver  that  such  railway  passed  into  the 
possession  of  the  Southern  Railway  Company  on  July  31,  1894 ; 
that  in  their  operation  of  said  railway  they  have  not  been  engaged 
in  transportation  from  New  York  or  Boston  to  Lynchburg;  that 
because  of  the  location  of  such  railway  they  could  not  have  been 
engaged  in  such  transportation,  and  are  therefore  in  no  manner 
concerned  in  charges  for  any  such  transportation,  and  cannot  be 
held  responsible  therefor. 

The  answer  of  the  Southern  Railway  Company  is  to  the  effect 
that  it  did  not  come  into  possession  of  the  East  Tennessee,  Vir- 
ginia &  Georijcia  Railway  until  August  1,  1894,  and  on  that  day 
the  old  rates  to  Knoxville  were  again  put  in  force. 
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By  order  of  the  Commission  dated  February  27,  1895,  Messrs. 
Witt  &  Watkins  and  various  other  firms,  members  of  the  com- 
plaining Board  of  Trade,  and  doing  business  in  the  city  of  Lynch- 
burg, were  allowed  to  intervene  as  parties  complainant  herein,  and 
their  petitions  were  filed  and  served  as  supplemental  complaints 
in  these  proceedings.  These  supplemental  complaints  allege  that 
because  of  the  unjust  discrimination  and  undue  prejudice  against 
the  city  of  Lynchburg,  and  by  reason  of  the  unjust  and  unreason- 
able charges  made  and  exacted  as  aforesaid  by  defendants  in  the 
matter  of  transportation  charges  from  New  York  and  Boston  and 
Boston  points  to  Lynchburg,  tlie  petitioners  have  suffered  loss  and 
damage ;  that  itemized  accounts  or  statements  are  filed  tlierewith 
showing  the  amount  paid  by  each  of  them  to  defendants  for  the 
transportation  of  goods  during  the  time  the  discriminating  rates 
were  in  effect,  and  the  excess  or  overcharge  made  against  each 
firm  above  rates  at  the  time  in  force  and  charged  from  the  Bame 
points  of  shipment  to  the  city  of  KnoxviUe.  The  excess  charges 
so  claimed  to  have  been  collected  from  the  intervening  petition- 
ers are  set  forth  in  the  supplemental  complaints,  and  it  is  prayed 
that  such  of  the  defendants  as  may  be  found  liable  in  the  premises 
be  required  to  make  proper  reparation  to  the  petitioners  respect- 
ively for  the  damage  or  injury  alleged  herein. 

Answers  were  filed  to  the  supplemental  petitions  or  oomplaints 
by  the  Old  Dominion  Steamship  Company  and  the  Norfolk  & 
Western  Bailroad  Company  and  its  receivers  in  Oase  No.  386, 
and  by  the  Norfolk  &  "Western  Railroad  Company  and  its  receiv- 
ers in  Case  No.  387,  and  the  allegations  and  averments  contained 
in  their  answers  to  the  original  complaints  were  substantially  re> 
pcatcd  therein.  They  admit  that  the  amounts  claimed  in  the  sup- 
plemental petitions  or  complaints  to  have  been  paid  by  the  inter- 
vening petitioners  on  goods  carried  for  them  between  June  2, 
1894,  and  August  1,  1894,  in  excess  of  charges  in  force  on  like 
tralKc  to  Knoxville  from  the  same  points  of  shipment  are  correctly 
set  forth  in  said  complaints,  but  deny  that  the  rates  paid  for  sach 
transportation  by  said  petitioners  were  in  excess  of  jnst  and  rea- 
sonable rates,  or  that  they  are  accountable  to  the  petitioners  for 
the  said  amounts  or  for  any  other  sums  of  money  whatsoever. 

The  cases  were  heard  together  at  Lynchburg  on  May  S4^  1895. 
There  is  no  complaint  that  the  rates  from  Boston  or  Boston  points^ 
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or  New  York  city,  to  Lynchburg  and  Knoxville  prior  to  June  2, 
1894,  or  subsequent  to  August  1, 1894,  constituted  a  violation  of 
any  provision  of  tlie  Act  to  regulate  commerce.  The  only  ques- 
tions for  determination  are  whether  the  rates  of  defendants,  or 
any  of  them,  applied  to  such  transportation  between  said  datea 
were  in  contravention  of  that  Act,  and  if  so,  whether  the  inter- 
vening petitioners  are  entitled  to  reparation  on  account  of  unlaw- 
ful charges  exacted  from  them  during  the  period  mentioned. 
There  i8  practically  no  dispute  as  to  the  facts,  and  those  that  are 
deemed  material  will  be  briefly  stated. 

FA0T8. 

1.  The  complainant,  The  Board  of  Trade  of  the  Oity  of  'Lynch' 
burg,  Virginia,  is  an  incorporated  association  of  merchants  and 
dealers  at  said  city,  and  the  intervening  complainants  in  Case  No. 
386,  Witt  &  Watkins,  Bell,  Barker  &  Jennings,  Lewis  &  Jen- 
nings, Bobinson,  Tate  &  Co.,  Rivermont  Furniture  Go.,  Stover, 
Marshall  &  Winf ree,  Kinnior,  Montgomery  &  Co.,  Guggenheimer 
&  Co.,  Hughes,  Effinger  &  Co.,  Gibbs,  Hancock  &  Trinkle,  Gil* 
liam  &  Co.,  and  Christian,  Beasley  &  Co.;  and  the  intervening 
complainants  in  Case  No.  387,  Witt  &  Watkins,  Berry,  Gilliam  & 
Co.,  Craddock,  Terry  &  Co.,  Bell,  Barker  &  Jennings,  Rivermont 
Furniture  Co.,  Stover,  Marshall  &  Winfree,  Hughes,  Effinger  & 
Co.,  Gibbs,  Hancock  &  Trinkle,  and  Gilliam  &  Co., — are  merchants 
and  dealers  doing  business  at  Lynchburg,  Virginia,  and  members 
of  the  complaining  Board  of  Trade. 

2.  The  points  of  shipment  involved  in  these  cases  are  New 
York,  N.  Y.,  Boston,  Massachusetts,  and  Providence,  Rhode 
Island,  the  last  named  point  taking  Boston  rates,  and  the  points 
of  destination  concerned  are  Lynchburg,  Virginia,  and  Ejiox- 
ville,  Tennessee. 

3.  Transportation  from  New  York,  N.  Y.,  to  Lynchburg 
and  Ivnoxville  is,  and  for  several  years  has  been,  conducted  by 
continnons  carriage  or  shipment  over  a  line  composed  of  the  Old 
Dominion  Steanisliip  Company's  vessels  to  Norfolk  and  the  Nor- 
folk tSc  Western  RaiIroa<l  to  Lynchburg,  thence  by  the  Norfolk 
ik  Western  Railroad  to  Bristol,  Tennessee,  and  the  East  Tennes- 
see, Virginia  &  Georgia  Railway  (now  Southern  Railway)  to 
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Knoxville,  Tennessee.  Tliis  transportation  from  Xew  York  to 
Knoxville  and  Lyneliburg  is  over  the  same  line,  in  the  same  direc- 
tion, and  the  shorter  distance  to  Lyneliburg  is  included  withia 
the  k)nger  distance  to  Knoxville.  The  distance  from  Lynchburg 
to  Knoxville  over  said  route  or  line  is  335  miles.  For  a  consid- 
erable time  prior  to  August  1, 1894:,  the  Old  Dominion  Steamship 
Company,  the  Norfolk  &  Western  Railroad  Company,  and 
Samuel  Spencer,  C.  M.  McGhee  and  Henry  Fink,  receivers  of 
the  East  Tennessee,  Virginia  &  Georgia  Railway  Company,  were 
engaged  as  common  carriers  in  the  transportation  of  property  by 
continuous  carriage  or  shipment  over  e^aid  route  or  line,  partly  by 
railroad  and  partly  by  water;  and  the  said  the  Old  Dominion 
Steamship  Company  and  the  Norfolk  &  Western  Railroad  Com- 
pany participated  in  the  transportation  of  property  from  New 
York  to  Lynchburg  and  Knoxville  over  said  route  or  line,  and 
received  out  of  total  or  aggregate  charges . established  and  col- 
lected for  su(ni  transportation  certain  agreed  shares  or  proportiona 
of  such  aggregate  charges. 

Transportation  from  Boston  or  Providence  to  Lynchburg  and 
Knoxville  is,  and  for  several  years  has  been,  conducted  by  con- 
tinuous carriage  or  shipment  over  a  line  composed  of  the  Mer- 
chants' &  Miners'  Transportation  Company's  steamships  to  Nor- 
folic  and  the  Norfolk  &  Western  Railroad  to  Lynchburg,  thence 
by  the  Norfolk  &  Western  Railroad  to  Bristol,  Tennessee,  and 
the  East  Tennessee,  Virginia  &  Georgia  Railway  (now  Southern 
Railway)  to  Knoxville,  Tennessee.  Such  transportation  from 
Boston  or  Providence  to  Knoxville  and  Lynchburg  is  over  the 
same  line,  in  the  same  direction,  and  the  shorter  distance  ta 
Lynchburg  is  included  within  the  longer  distance  to  Knoxville. 
For  a  considerable  time  prior  to  August  1,  1894,  the  Merchants' 
&  Miners'  Transportation  Company,  the  Norfolk  &  Western 
Railroad  Company,  and  Samuel  Spencer,  C.  M.  McGhee  and 
Henry  Fink,  receivers  of  the  East  Tennessee,  Virginia  &  Georgia 
Railway  Company,  were  engaged  as  common  carriers  in  trans- 
portation by  continuous  carriage  or  shipment  over  said  route  or 
line,  partly  by  railroad  and  partly  by  water,  and  the  said  Mer- 
chants'  &  Miners'  Transportation  Company  and  the  Norfolk  & 
Western  Railroad  Company  participated  in  the  transportation  of 
property  from  Boston  and  Providence  to  Lynchburg  and  Knox- 
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▼ille  over  said  line  or  ronte,  and  received  out  of  total  or  aggre- 
gate  charges  established  and  collected  for  snch  transpoitation 
certain  agreed  shares  or  proportions  of  such  aggregate  charges. 
Since  Angnst  1,  1894,  the  East  Tennessee,  Virginia  &  (Georgia 
Kailway  has  been  in  the  possession  of  and  operated  by  the 
Sonthem  Kailway  Company,  and  since  February  6, 1896,  F.  J. 
Kimball  and  Henry  Fink  have,  as  receivers  of  the  Norfolk  A 
Western  Bailroad  Company,  been  in  possession  of  and  operating 
the  Norfolk  &  Western  Kailroad. 

4.  From  May  29,  1894,  to  June  2, 1894,  the  carriers  so  en- 
gaged in  transportation  to  Lynchburg  and  Enoxville  over  said 
line  from  New  York  and  over  said  line  from  Boston  or  Provi- 
dence had  in  effect  for  the  transportation  of  freight  articles  em- 
braced in  classes  1  to  6  inclusive  of  the  freight  classification  in 
force  over  such  lines  and  between  said  points^  the  following  ratea 
in  cents  per  100  pounds : 

From  New  York,  Boston 
or  Providence 

To  ClmsMi    1 

Lorncbburg — Rates.. ••.... 64 

Knoxvllle        •*     80 

Prior  to  May  29, 1894,  and  on  and  after  August  1, 1894^  the 
carriers  engaged  in  transportation  to  Lynchburg  and  Knoxville 
over  said  line  from  New  York  and  over  said  line  from  Boston  or 
Providence  had  and  they  now  have  in  force  for  the  transporta- 
tion of  said  classes  of  freight  articles  from  Boston,  Providence  or 
New  York  to  Lynchburg  and  Ejioxville  the  following  rates  in 
cents  per  100  pounds : 

From  New  York,  Boston 
or  Providence 

To  Classes      1 

Lvncliburg— Rates S4 

Knoxville         "     100 

that  is  to  say,  the  rates  on  said  classes  of  freight  to  Lynchburg 
were  and  now  are  from  45  to  55^  per  cent  of  the  rates  to  Blnox- 
ville.  SuUstantially  the  same  relation  of  rates  to  Lynchburg  and 
Knoxville  had  been  in  effect  over  the  defendant  roads  for  a  num- 
l)er  of  years  prior  to  May  29,1894.  From  June  2,  1894,  and 
until  Aii«xni^t  1,  1894,  the  carriers  so  engaged  during  that  period 
in  tra:i>porration  to  Lynchburg  and  Knoxville  over  said  line  from 
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New  York  and  over  said  line  from  Boston  or  Providence  had  in 
force  thereover  and  charged  for  the  transportation  of  said  classes 
of  freight  articles  from  Boston,  Providence  or  New  York  to 
Lynchburg  and  Knoxville  the  following  rates  in  cents  per  100 
pounds : 

Classes 

To  LvDcbburg — Rates 

To  Knoxville        •'      

that  is  to  say,  the  rates  on  said  classes  of  freight  to  Lynchbnrg, 
during  such  time,  were  from  about  128^  to  166^  per  cent  of  the 
rates  to  Knoxville. 

5.  Traffic  from  New  York,  Boston  or  Providence  to  Knoxville 
may  be  carried  over  lines  other  than  those  of  the  defendants  here- 
in, and  such  other  lines  are  competitors  with  defendants  for  the 
carrying  trade  to  Knoxville  and  other  points  in  the  south.  Among 
such  competing  lines  are  the  Mallory  Steamship  Company  and 
its  rail  connections  from  Brunswick,  Georgia,  and  the  Clyde 
Steamship  Company  and  rail  connections  from  Charleston,  South 
Carolina.  The  defendants,  the  Old  Dominion  Steamship  Com- 
pany and  the  Merchants'  &  Miners' Transportation  Company  also 
connect  at  Virginia  ports  with  various  rail  carriers,  and  form  lines 
for  the  carriage  of  traffic  to  Knoxville  and  other  southern  points. 
Traffic  from  New  York,  Boston  or  Providence  to  Lynchburg  may 
also  be  earned  over  other  lines  than  those  operated  by  the  de- 
fendant carriers,  for  example,  the  Old  Dominion  or  Merchants' 
&  Miners'  Steamship  line  in  connection  with  the  Chesapeake  & 
Ohio  or  Southern  Railway  (formerly  Richmond  &  Danville  Sys- 
tem). Both  Lynchbnrg  and  Knoxville  may  be  reached  by  sev- 
ei-al  all-rail  lines  from  New  York,  Boston  or  Providence.  Short 
line  distances  by  rail  from  Boston,  Massachusetts,  New  York, 
N.  Y.,  Norfolk,  Virginia,  Wilmington,  North  Carolina, 
Charleston,  South  Carolina,  Savannah  and  Brunswick,  Georgia, 
to  Knoxville  are  as  follows:  From  Boston,  950  miles;  from  New 
York,  737  miles;  from  Norfolk,  539  miles;  from  Wilmington, 
460  miles;  from  Charleston,  420  miles;  from  Savannah,  439 
miles;  from  Brunswick,  611  miles.  The  distance  by  the 
Norfolk  &  Western  R.  R.  from  Norfolk  to  Lynchbui^  is  204 
miles,  and  by  that  road  through  Lynchburg  and  the  Soutliem 
Ry.  the  distance  to  Knoxville  is  539  miles.     These  are  the  short 
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di$:tances  from  Norfolk.  The  short  line  all-rail  distance  from  Ne\v 
York  to  Lynchburg  is  402  miles  (Pennsylvania  &  Southern),  and 
this  distance  is  shorter  by  137  miles  than  the  short  line  distance 
from  Norfolk  to  Knoxville,  and  shorter  than  the  distance  above 
given  from  any  south  Atlantic  port  to  Knoxville.  Distances  by 
water,  nautical  miles,  from  Boston  and  New  York  to  Norfolk 
(Newport  News),  Charleston  and  Savannah,  as  published  by  the 
Hydrographic  Office,  Navy  Department,  are  as  follows:  From 
Boston  to  Norfolk  (Newport  News),  515  miles ;  to  Charleston, 
840  miles ;  to  Savannah,  919  miles.  From  New  York  to  Norfolk 
(Newport  News),  281  miles ;  to  Charleston,  629  miles;  to  Savan- 
nah, 699  miles.  All  of  the  various  competing  carriers  for  traffic 
from  Boston,  Providence  or  New  York  to  Lynohburg  or  Knox- 
ville during  the  year  1894  and  up  to  the  present  time  were  and 
are  engaged  in  the  transportation  of  such  traffic  by  continuous 
carriage  or  shipment,  and  such  transportation  is  between  points 
in  different  states. 

6.  The  defendant  carriers  are  members  of  a  fest  freight  line 
association  called  the  Virginia,  Tennessee  &  Georgia  Air  line. 
Bates  are  issued  and  published  by  the  carriers  through  the  medium 
of  such  association,  and  in  tariffs  so  issued  and  published  rates 
from  Boston,  Providence  and  New  York  to  Lynchburg  and 
Knoxville  are  specified.  The  reductions  of  rates  to  Knoxville 
which  took  place  on  May  29  and  June  2, 1894,  were  not  confined 
to  the  defendant  lines.  On  or  about  the  Ist  of  June,  1894,  very 
large  reductions  in  rates  to  southern  territory  were  put  in  force  by 
other  carriers  thereto  in  consequence  of  a  rate  war  then  existing 
between  various  carrying  lines  to  points  in  that  section,  and  these 
reduced  rates,  "  authorized  by  the  Commissioner  of  the  Southern 
Railway  &  Steamship  Association,"  were  met  by  the  defendant 
lines.  When  the  higher  rates  to  Knoxville  were  restored  on 
August  1,  1894,  as  above  stated,  there  was  a  like  restoration  to 
various  points  in  southern  territory  to  which  reduced  rates  had  in 
the  meantime  been  applied.  The  Norfolk  &  Western  Railroad, 
the  delivering  carrier  for  Lynchburg  traffic  in  these  cases,  is  not 
a  member  of  the  Southern  Railway  &  Steamship  Association,  but 
the  East  Tennessee,  Virginia  &  Georgia  Railway  (now  part  of  the 
Southern  Railway  System),  the  delivering  road  for  Knoxville 
traffic  in  these  cases,  was,  and  its  successor  is,  a  member  of  such 
association. 
41 
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7.  None  of  tlie  defendants  so  enga^jjed  in  transportation  to 
Lynchburg  and  Knoxville  prior  to  June  2, 1894,  and  up  to  August 
1,  1804,  applied  to  this  Commission  for  authority  to  charge  less 
for  the  transportation  of  property  for  the  longer  distance  to  Knox- 
ville than  for  the  shorter  distance  over  the  same  line  to  Lvnch- 

•I 

hurg,  for  any  period  of  time  whatsoever;  nor  did  any  other  carrier 
engaged  in  the  transportation  of  property  to  Knoxville  apply  for 
leave  to  charge  less  on  such  transportation  for  the  longer  distance 
to  Knoxville  than  for  a  shorter  distance  to  any  intermediate 
locality,  and  no  such  leave  or  authority  has  been  granted  by  this 
(Commission. 

8.  Wholesale  merchants  at  Lynchburg  and  Knoxville  are  in 
competition  with  each  other  for  much  of  the  trade  in  the  adjacent 
or  intervening  territory.  The  greatly  reduced  rates  to  KnoxviUe 
during  June  and  July,  1894,  enabled  merchants  at  that  point  to 
procure  large  supplies  of  goods  from  Boston,  New  York  or  Provi- 
dence, and  other  northern  points  of  shipment,  at  a  cost  for  trans- 
portation which  was  less  than  the  cost  of  transportation  on  like 
traffic  to  Lynchburg  by  from  4  to  19  cents  per  100  ponnds,  and 
which  was  less  than  the  prior  and  later  cost  of  transportation  to 
Knoxville  by  from  26  to  65  cents  per  100  pounds.  The  carriers 
over  the  defendant  lines  during  such  period  could  have  reduced 
the  rates  from  New  York,  Boston  or  Providence  to  Knoxville  by 
from  22  cents  on  6th  class  to  46  cents  on  Ist  class  articles,  and  yet 
have  charged  rates  to  Knoxville  which  were  not  lower  than  those 
in  force  to  Lynchburg. 

9.  The  claims  for  reparation  in  these  cases  are  based  upon  the 
difference  in  rates  to  Knoxville  and  Lynchburg  during  die  time 
above  specified,  such  rates  having  been,  as  above  set  forth,  from 
4  to  19  cents  lower  to  Knoxville  than  to  Lynchburg,  the  shorter 
distance  point. 

The  charges  admitted  to  have  been  collected  from  the  several 
intervening  petitioners  in  Case  No.  386  by  the  Old  Dominion 
Steamship  Comj)any  and  the  Norfolk  &  Western  Sailroad  Com- 
jmn y  for  the  transportation  of  various  articles  of  freight  shipped 
to  them  from  New  York  and  transported  by  said  carriers  to 
Lynchburg,  and  also  shown  by  expense  bills  issued  by  the  deliver- 
ing carrier,  the  Norfolk  &  Western  Railroad  Company,  and  on 
tile  herein,  were  in  excess  of  cliarges  made  by  said  carriers  in  con- 
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iicction  with  the  receivers  of  the  East  Tennessee,  Virginia  & 
Georgia  Railway  for  the  contemporafiieous  transportation  of  like 
traffic  from  New  York  to  Knoxville  in  the  following  sums,  to  wit  \ 

Will  A  Watkins $  8  04 

Bell.  Barker  &  Jennings 9  19 

Lewis  &  Jennings 4  83 

Robinson.  Tale  «&  Co 6  16 

Rivermont  Purnilure  Co 85 

Stover,  Marshall  A  Winfree 4  96 

Kinnier.  Montgomery  A  Co.... 6  37 

Ouggcnlieimer  &  Co 44  95 

Hughes,  Effinger&Co «  19 

Gibbs,  Hancock  &  Trinkle 8  98 

Gilliam  &Co 8  80 

Christiao,  Beasley&Co 14  45 

Totol $109  01 

The  charges  admitted  to  have  been  collected  from  the  several 
intervening  petitioners  in  Case  No.  387  by  the  Merchants'  & 
Miners'  Steamship  Company  and  the  Norfolk  &  Western  Bailroad 
Company  for  the  transportation  of  various  articles  of  freight 
shipped  to  them  from  Boston  or  Providence  and  transported  by 
said  carriers  to  Lynchburg,  and  also  shown  by  expense  bills  issued 
by  the  delivering  carrier,  the  Norfolk  &  Western  Railroad  Com- 
pany, and  on  file  herein,  were  in  excess  of  charges  made  by  said 
carriers  in  connection  with  the  receivers  of  the  East  Tennessee, 
Virginia  and  Georgia  Railway  Company  for  the  contemporaneous 
transportation  of  like  traffic  from  Boston  or  Providence  to  Knox- 
ville, in  the  following  sums,  to  wit: 

Witt  &  Watkins $488  80 

Berry.  Gilliam  &  Co 181  68 

Craddock,  Terry  A  Co 76  88 

Bell,  Barker  4&  Jeunings 1  78 

Rivi-rinont  Furniture  Co 7  06 

Slover,  Marnhall  &  Winfree 85 

Huehes,  Efflnger  &  Co 8  81 

Giblw.  Hancock  &  Trinkle 88 

Gilliam  &  Co. 1  06 

Total $660  48 

10.  There  is  no  water  competition  at  Knoxville,  and  all  ship- 
mcMits  from  New  York  and  Boston  are  delivered  at  that  place  by 
liiiL     The  various  carriers  competing  with  defendants  for  the 
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traflSc  from  New  York  and  Boston  to  Knoxville — whether  form- 
ing wliolly  rail  lines  or  part  rail  and  part  water  lines — are  all  sub- 
ject to  the  Act  to  regulate  commerce. 

11.  The  defendants  assign  no  reason  for  the  great  reduction 
in  rates  to  Knoxville,  during  the  period  above  mentioned,  except 
the  action  of  these  other  carriers  whose  prior  reductions  to  that 
point  induced  the  defendants  to  meet  the  Knoxville  rates  of  their 
competitors.  This  fact  was  insufficient  to  justify  the  defendants 
in  maintaining  higher  rates  to  Lynchburg,  in  the  absence  of  aa* 
thority  from  the  Commission  under  the  proviso  clause  of  the 
4th  section.  The  disproportionate  rates  actually  applied  to 
these  towns  by  the  defendants  from  Jnne  2,  1894,  to  August  1, 
1894,  gave  an  undue  and  unreasonable  preference  and  advantage 
to  Knoxville  and  subjected  Lynchburg  to  an  undue  and  unreason- 
able prejudice  and  disadvantage. 

The  Lynchburg  rate,  which  remained  undisturbed  during  the 
time  in  question,  is  not  per  ae  excessive.  The  lower  rate  tem- 
porarily allowed  to  Knoxville  was  unremunerative,  and  probably 
involved  an  actual  loss  to  the  carrierB. 

12.  The  Southern  Hail  way  Company  and  the  East  Tennessee, 
Virginia  &  Georgia  Railway  Company  did  not  participate  in  the 
transportation  to  Lynchburg,  and  no  part  of  the  charges  paid  by 
the  intervening  petitioners  was  received  by  these  companies  or  by 
their  respective  receivers. 

O0N0LUSION8. 

For  a  long  time  prior  to  the  summer  of  1894,  the  defendant 
carriers  which  engaged  in  the  transportation  of  property  from 
the  cities  of  Xew  York  and  Boston,  and  other  points  on  the  nortli 
Atlantic  seaboard,  to  Lynchburg,  Virginia,  and  Knoxville,  Ten- 
nessee, had  maintained  rates  on  classified  traffic  which  appear  to 
be  relatively  reasonable  as  between  those  destinations.  Under 
this  adjustment  charges  to  Lynchburg  averaged  about  50  per 
cent  of  charges  to  Knoxville.  About  the  1st  of  June,  1894^ 
these  carriers  made  a  great  reduction  in  rates  to  Knoxville  with- 
out changing  the  rates  to  Lynchburg.  Under  the  schedules  then 
put  in  force  traffic  was  carried  to  the  more  distant  locality  at  about 
70  per  cent  of  the  charges  maintained  for  the  shorter  hauL 
This  disproportion  eontinued  until  August  Ist^  1894|  when  the 
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old  Knoxville  rate  was  restored.  Since  that  time  rates  to  both 
places  have  been  the  same  as  before  the  redaction  to  Knoxville. 
Dnring  this  period  of  reduced  rates  to  Knoxville,  the  intervening 
petitioners  received  various  freight  shipments  on  which  they  paid 
the  regular  Lynchburg  rate.  The  sums  so  paid  by  them  respect- 
ively, in  excess  of  the  lower  charges  then  prevailing  on  like  ship- 
ments to  Knoxville,  are  set  forth  in  the  ninth  finding  of  fact,  and 
the  figures  there  given  are  conceded  to  be  correct 

In  TrcmimeU  v.  Clyde  S.  S,  Co.  {Georgia  H.  Commission 
Cases\  5  I.  C.  C.  Rep.  324, 4  Inters.  Com.  Rep.  120,  the  fourth  sec- 
tion of  the  Act  to  regulate  commerce  was  carefully  considered, 
and  certain  conclusions  reached  which  have  since  been  adhered  to 
by  this  Commission.  It  was  there  held,  in  substance,  that  a  given 
carrier  is  not  justified  in  charging  more  for  shorter  than  for 
longer  distances  by  the  competition  at  the  longer  distance  point 
of  other  carriers  which  are  themselves  subject  to  the  Act  to  reg- 
ulate commerce,  in  the  absence  of  authority  from  the  Commission 
under  the  proviso  clause  of  the  fourth  section.  In  such  a  case  the 
'^ circumstances  and  conditions"  are  not  deemed  to  be  dissimilar, 
and  the  higher  charge  for  the  shorter  distance  is  unlawful.  The 
various  decisions  of  the  Federal  courts  which  have  since  been 
rendered  contain  nothing,  so  far  as  we  are  aware,  to  discredit  the 
correctness  of  this  proposition  or  in  conflict  with  the  argument  by 
which  it  is  supported.  Further  adjudication  may  be  at  variance 
with  this  view  of  the  fourth  section,  but  in  the  present  state  of  the 
law  we  see  no  reason  for  denying  its  application  to  the  controlling 
question  in  these  cases. 

The  sole  excuse  for  the  extraordinary  reduction  in  rates  to 
Ejioxville  was  the  prior  reduction  in  rates  to  that  point  by  other 
carriers  which  were  themselves  plainly  subject  to  the  Act  to  reg- 
ulate commerce.  In  no  case  can  this  be  deemed  a  sufficient  justi- 
fication, without  the  authority  of  a  relieving  order  from  this  Com- 
mission. To  hold  otherwise  is  not  only  to  abandon  the  construc- 
tion of  the  fourth  section  which  we  have  deliberately  adopted,  but 
to  leave  its  proviso  clause  meaningless  and  inoperative. 

The  fact  that  the  Lynchburg  rate  is  per  se  reasonable  does  not 
disprove  the  charge  that  it  is  unlawful.  If  rates  are  relatively 
unjust,  so  that  undue  preference  is  afforded  to  one  locality  or  un- 
due prejudice  results  to  another,  the  law  is  violated  and  its  penal- 
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ties  incnrred,  although  the  higher  rate  is  not  in  itself  exoeesive. 
Snch  a  rule  should  certainly  apply  where,  as  in  these  cases,  a 
given  relation  in  rates — long  continued  and  concededly  equitable 
— is  suddenly  and  almost  completely  reversed,  merely  because 
other  carriers  to  the  longer  distance  point  have  disregarded  their 
legal  duty. 

In  our  judgment  the  maintenance  of  usual  rates  to  Lynchburg, 
while  much  lower  rates  were  allowed  to  Knoxville,  was  clearly 
unwarranted ;  it  was  a  disobedience  of  the  law  which  is  not  ex- 
cused or  condoned  by  the  similar  wrongdoing  of  other  carriers  in 
respect  of  their  Knoxville  rates.  The  Lynchburg  dealers  were 
entitled  to  rates  not  greater  than  those  accepted  at  the  same  time 
on  like  traffic  to  Knoxville,  and  the  excess  paid  by  them  above 
contemporaneous  rates  to  the  latter  place  was  unlawfully  collected. 
It  follows  that  the  intervening  petitioners  should  be  awarded  rep- 
aration in  the  respective  sums  set  forth  in  the  ninth  finding  i>f 
fact 

An  order  will  be  entered  accordingly. 
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THE  COMMERCIAL  CLUB  OF  OMAHA  F.  THE  CHI- 
CAGO, ROCK  ISLAND  &  PACIFIC  RAILWAY  COM- 
PANY; THE  CHICAGO,  ROCK  ISLAND  &  TEXAS 
RAILWAY  COMPANY;  THE  MISSOURI  PACIFIC 
RAILWAY  COMPANY;  THE  BURLINGTON  &  MIS- 
SOURI RIVER  RAILROAD  COMPANY  IN  NE- 
BRASKA; THE  KANSAS  CITY,  ST.  JOSEPH  & 
COUNCIL  BLUFFS  RAILROAD  COMPANY;  THE 
MISSOURI,  KANSAS  &  TEXAS  RAILWAY  COM- 
PANY; THE  ATCHISON,  TOPEKA  &  SANTA  Ffi 
RAILROAD  COMPANY,  AND  ALDACE  F.  WALKER, 
JOHN  J.  MoCOOK  AND  J.  C.  WILSON,  Rwamaw 
Thereof;  THE  GULF,  COLORADO  &  SANTA  Ffi 
RAILWAY  COMPANY;  THE  HOUSTON  &  TEXAS 
CENTRAL  RAILROAD  COMPANY;  THE  INTER- 
NATIONAL &  GREAT  NORTHERN  RAILROAD 
COMPANY;  THE  TEXAS  &  PACIFIC  RAILWAY 
COMPANY;  THE  CHICAGO,  BURLINGTON  ds 
QUINCY  RAILROAD  COMPANY;  AND  THE  WA- 
BASH RAILWAY  COMPANY. 


D»eidtd  Augutt  tl,  U99. 


1.  Carriers  have  no  right  to  dlsr^ard  diatanoe  and  natural  adTsntagea  for 
the  purpose  of  bringing  at>out  commercial  equality. 

8.  The  practice,  if  iawfui,  of  giring  to  Kansas  City,  on  shipments  from  the 
west  through  Pueblo,  Colorado  Springs,  Denver  and  Cheyenne,  and  from 
the  northwest  through  Cheyenne,  rates  not  higher  than  on  such  shipments 
to  Omaha,  furnishes  no  warrant  for  giving  Omaha  rates  from  Texas  pointa 
not  higher  than  those  to  Kansas  City,— the  drcumstancea  and  conditions 
In  the  two  cases  Iwiog  subsiaDtiaily  dissimilar. 

t.  Through  rates  are  matters  of  contract  between  carrleis  oomposing  throagh 
lines,  and  the  Oommissioa  has  no  power  to  compel  connecttng  oarrlan  to 
contract  with  each  other. 
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4.  Id  a  case  before  the  Ck)mmi88loii,  instituted  by  complaint  and  ttrictly 
int&r  partes,  matter  not  expressly  put  in  issue  by  the  pleadings  or  necesM- 
rily  inyolved  in  issues  so  presented,  cannot  be  authoritatiyely  determined 
by  the  Commission. 

5.  If,  in  cases  of  shipments  under  a  through  bill  of  lading  and  a  through 
rate,  the  privilege  of  '*  stoppage  in  transit"  at  an  intermediate  point  and 
trying  the  market  there,  and,  if  it  be  found  unsatisfactory,  of  reshipping 
on  to  the  point  of  original  destination  at  the  balance  of  the  through  rate, 
be  lawful,  the  granting  of  it  to  one  locality  and  denying  of  it  to  another 
under  substantially  similar  circumstances,  would  be  an  unjoat  diacriiiiina- 
tion  against  the  latter. 

0.  The  maxima  class  rates  between  Omaha  and  Texas  points  should  not  be 
as  high  as  those  between  Chicago  and  Texas  points,  and  should  not  exceed 
those  between  Davenport,  Rock  Island  and  Moline  and  Texas  points,  and 
the  rate  on  syrup  from  Omaha  should  not  be  in  excess  of  that  from  Daven- 
port. 

W,  D.  McHugh^  for  complainant. 

M,  A.  Low  J  for  Chicago,  Eock  Island  &  Pacific  Railway  Com- 
pany. 

James  Orr^  J,  C.  Lincoln  and  J.  H.  JiichardSj  for  Missonii 
Pacific  Railway  Company. 

James  Hagerman^  for  Missouri,  Kansas  &  Texas  Bailwaj 
Company. 

Ga/rdiner  Lathrop^  for  Atchison,  Topeka  &  Santa  F4  Railroad 
Company  and  Gulf,  Colorado  &  Santa  F^  Railway  Company. 

R,  8.  ZoveU,  for  Houston  &  Texas  Central  Railroad  Com- 
pany. 

C.  IT.  Dea/nj  for  Commercial  Club  of  Kansas  Ci^. 

BEPOET  AND  OPINION   OF  THB  OOMMI88ION. 

Clements,  Commissioner: 

^^  The  Commercial  Club  of  Omaha,"  a  corporation  organised 
under  the  laws  of  the  State  of  Nebraska  by  citizens  of  Omaha 
and  South  Omaha  in  that  State,  charges  in  its  complaint  filed  be- 
fore this  Commission,  that  the  defendant  carriers  are  guilty  of 
violations  of  the  "Act  to  regulate  commerce,"  in  that,  Firsij  the 
rates  charged  by  them  between  Omaha  and  South  Omaha  and 
"  eacli  of  tlie  various  stations  on  their  roads,  respectively,  in  the 
State  of  Texas,"  are  "  unreasonable  and  excessive ;"  Second^ 
those  rates  between  Omaha  and  South  Omalia  and  said  stations 
in  Texas  are  higher  than  between  St.  Joseph,  Kansas  City,  St 
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LoDis,  Hannibal  (Missouri),  Ft.  Madison,  Keokuk,  Davenport 
(Iowa),  Peoria,  Eock  Island,  Moline  and  Chicago  (Illinois),  and 
said  stations,  and  by  reason  of  this  fact  unjustly  discriminate 
against  Omaha  and  South  Omaha  and  shippers  at  those  cities  in 
favor  of  St.  Joseph,  Kansas  City,  St.  Louis,  Hannibal,  Ft  Madi- 
son, Keokuk,  Davenport,  Peoria,  Bock  Island,  Moline  and  Chi- 
cago, and  shippers  thereat,  thereby  subjecting  the  former  two 
cities  to  an  undue  or  unreasonable  prejudice  or  disadvantage  and 
giving  the  latter  cities  an  undue  or  unreasonable  preference  or 
advantage. 

The  particular  rates  to  which,  as  alleged  in  the  complaint| 
these  charges  apply,  are:  (1),  class  rates  between  Omaha  and 
South  Omaha  and  Texas  points ;  (2),  rates  on  sugar  from  Texas 
points  to  Omaha  and  South  Omaha  and  rates  on  syrup  from 
Omaha  and  South  Omaha  to  Texas  points ;  (3),  rates  on  cotton- 
seed oil  from  Texas  points  to  Omaha  and  South  Omaha;  (4), 
rates  on  live  stock  from  Texas  points  to  Omaha  and  South 
Omaha ;  and,  (5),  rates  on  packing  house  products  from  Omaha 
and  South  Omaha  to  Texas  points.  The  complainant  alleges  that 
^^  the  class  rates  between  Omaha  and  South  Omaha  and  Texas 
points  should  not  exceed  the  rates  on  different  classes  between 
points  named  in  St  Louis  territory "  (St  Louis,  Hannibal,  Keo- 
kuk, Ft.  Madison,  Davenport,  Rock  Island  and  Moline),  and,  also, 
Kansas  City  and  St  Joseph  and  Texas  points;  and  that  *^the 
rates"  (commodity)  ''on  sugar,  packing  house  products,  cotton 
seed  oil,  live  stock  and  other  commodities  between  Omaha  and 
South  Omaha  and  Texas  points  should  not  exceed  the  rates  be- 
tween St.  Joseph  and  Kansas  City  and  Texas  points." 

The  complaint  sets  forth  the  ''differentials"  which,  it  is 
claimed,  tlie  rates  in  question  from  and  to  Omaha  and  South 
Omalia  exceed  the  rates  from  and  to  the  other  cities  named,  as 
follows : 

"  The  rates  between  Omaha  and  South  Omaha  are  the  follow- 
ing ciitTereiitials  Iii^ier  than  the  rates  between  points  in  what  is 
termed  St  Louis  Territory  (including  St.  Joseph,  Kansas  City, 
St.  Louis,  Hannibal,  Keokuk,  Ft.  Madison,  Davenport,  Rock 
Island  and  Moline)  and  points  in  Texas,  in  cents  per  100  pounds 
on  classes, 

ClaA$>e8 12846ABCDB 
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'^  In  addition,  the  rates  between  Omaha  and  Sonth  Omaha  (and 
Texas  points)  are  the  following  differentials  higher  tliau  between 
Kansas  City  and  St.  Joseph  and  Texas  points. 

Packing  house  products,  South  bound,  7  cts.  per  100  Ibt. 
Cotton  seed  oil.  North      *•      5  "     "     "    " 

Sugar,  •*         "      6  "     "     "    " 

Livestock,  "         "      6  "     "     "    "• 

It  is  further  alleged,  as  ^'  in  part "  illastrating  the  situation, 
that, 

1.  '^A  large  syrup  mixer  in  Omaha  uses  glucose  as  the  basis  of 
his  manufactured  goods,  which  glucose  is  bought  in  Chicago, 
Peoria  and  Davenport ;  '^  that  ^'  these  cities  compete  with  die 
Omaha  manufacturer  direct  for  the  Texas  trade;"  that  "the 
rate  on  glucose  from  Chicago  to  Omaha  is  27  cts.  per  100  lbs., 
from  Peoria,  24^  cts.,  and  from  Davenport  and  St.  Louis,  22  cts..'* 
and  ^^  the  rate  on  the  manufactured  goods  in  carloads  to  Texas  ib 
the  same  from  Chicago  as  from  Omaha,  from  Peoria  5  cts.  per 
100  lbs.  less  than  from  Omaha,  and  from  Davenport  and  St.  Louis 
10  cts.  per  100  lbs.  less  than  from  Omaha." 

2.  "  Jobbers  in  boots  and  shoes,  hats,  caps,  dry  goods  and  other 
merchandise  purchased  east,  ship  through  Chicago  and  Mississippi 
river  points  to  Omaha,  but  m  reshipping  from  Omaha  pay 
Chicago  rates  from  Omaha  to  Texas." 

3.  ^'  It  costs  packers  in  South  Omaha  more  to  manufacture  hog 

Products  than  tlie  packers  in  St.  Joseph  or  Kansas  City,  for  the 
'exas  market,"  and  ^Hhe  rates  on  hogs  are  the  same  to  St 
Joseph,  Kansas  City  and  South  Omaha  trom  the  best  hog-raising 
sections  in  Nebraska — for  example,  Superior,  Beatrice,  etc." 

4.  "The  rates  on  cattle  from  points  beyond  Cheyenne  to 
Omaha,  St.  Joseph  and  Kansas  City  and  through  the  three  cities 
to  Chicago  are  the  same,"  but  ''  from  Texas  to  Omaha  rates  are 
5  cts.  per  100  lbs.  higher  than  to  St.  Joseph  or  Kansas  City,  and 
shippers  are  not  quoted  rates  to  Chicago  through  South  Omaha 
tluit  can  be  used,"  while  *'they  are  quoted  through  rates  to 
Chicago  via  St.  Joseph  or  Kansas  City.'' 

5.  "The  rate  on  sugar  from  San  Francisco  to  Omaha,  St 
Joseph  and  Kansas  City  through  Cheyeiine  is  the  same,"  and 
"the  rates  on  all  classes  from  Omaha,  St.  Joseph  and  Kansas  City 
to  the  best  parts  of  Nebraska  are  the  same ;  but  the  rate  from 
Texas  points  on  sugar  to  Omaha  is  5  cts.  per  100  lbs.  higher  than 
to  Kansas  City  or  St.  Joseph,  so  that  the  grocer  jobbers  at  St 
Joseph  and  Kansas  (.-ity  have  an  advantage  over  the  OmaIi}i 
jobbers  in  the  state  of  Nebraska  on  products  from  Texaa." 
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The  defendants,  with  the  exception  of  the  Wabash  Railroad 
Company,  filed  answers  to  the  complaint.  They  admit  that  the 
rates  in  question  from  and  to  Omaha  and  South  Omaha  to  and 
from  Texas  points  are  higher  for  the  most  part  as  alleged  in  the 
complaint,  than  those  from  and  to  Kansas  City  and  St.  Joseph 
and  the  other  localities  named,  but  aver  that  those  rates  from  and 
to  Omaha  and  South  Omaha  are  reasonable  in  themselves  and 
deny  that  they  are  unjustly  discriminatory  against  Omaha  and 
South  Omaha  in  favor  of  Kansas  City  or  St  Joseph  or  any  of 
said  other  localities.  As  justifying  the  higher  rates  between 
Omaha  and  South  Omaha  and  Texas  points,  the  greater  length 
of  haul  (and  consequently  greater  service;  from  and  to  Omaha 
and  South  Omaha  is  set  up — particularly,  as  compared  with  that 
from  and  to  Kansas  City  and  St  Joseph.  It  is  further  claimed 
that  Omaha  and  South  Omaha  are  not  so  favorably  situated  with 
reference  either  to  ^^  points  of  production  or  consumption"  as 
Kansas  City,  and  are  not  like  Kansas  City  on  the  direct  and 
natural  line  or  route  of  tra£Sc  between  Texas  points  and  Chicago 
and  the  east. 

It  is  alleged  (answer  of  the  MiBSOuri,  Kansas  &  Texas  Railway 
Company)  that  the  complaint  in  reference  to  the  rates  on  glucose 
to  Omaha  and  on  syrup  (of  which  glucose  is  an  ingredient)  from 
Omaha  to  Texas  ''  is  founded  primarily  on  the  fact  that  no  glu- 
cose is  produced  at  Omaha,"  and  that  "should  the  rates"  (on 
syrup)  "  from  Omaha  to  Texas  be  reduced  to  the  rates  obtaining 
from  "  points  of  manufacture  of  glucose,  "  Omaha  would  still  be 
at  a  disadvantage  as  compared  with  "  such  points  of  manufacture 
*'  to  the  extent  of  the  freight  charges  on  glucose  from  those  points 
to  Omaha." 

In  reference  to  the  allegation,  that  "  jobbers  in  boots  and  shoes, 
hats,  caps,  dry  ^oods  and  otlier  merchandise  purchased  east,  ship 
through  Chicago  and  Misi>issippi  river  points  to  Omaha  and  in 
resliipping  from  Omaha  pay  Chicago  rates  from  Omaha  to  Texas," 
it  is  stated  (answer  of  Missouri,  Kansas  &  Texas  Railway  Com- 
pany) that  on  "  that  particular  class  of  goods,  the  present  rates 
from  Omaha  to  the  most  important  portion  of  Texas  are  the 
same  as  from  St.  Louis,  the  shipments  referred  to  taking  the  first 
cla8>  rate,  wliicli  is  alike  $1.30  per  100  lbs.  from  St  Louis,  Omaha 
and  Soutli  Omaha,  while  the  rate  from  Chicago  and  Peoria  is 
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$1.50  per  100  lbs.,"  hut  tliat  in  any  event,  "it  is  unreasonable 
that  on  boots,  shoes,  hats,  caps,  dry  goods  and  similai*  merchan- 
dise, Omaha  should  he  placed  by  the  railroads  in  a  position  tc 
conii)ete  with  primary  markets  or  points  which,  by  reason  oi 
their  geographical  location,  with  reference  both  to  the  points  of 
production  and  points  of  consumption,  are  so  mach  better 
adapted  to  supplying  the  trade,"  and  "  on  any  class  of  goods  pur- 
chased east  of  the  Mississippi  river  and  handled  by  jobbers  at 
Mississippi  river  points,  Omaha  must  necessarily,  even  with  the 
same  rates  as  apply  from  the  Mississippi  river,  be  at  a  disadvant- 
age to  the  extent  of  the  charges  frona  the  Mississippi  river  to 
Omaha." 

In  the  matter  of  rates  on  packing  house  products  it  is  stated 
(answer  of  the  Missouri,  Kansas  &  Texas  Hailway  Company), 
that  those  rates  '^  from  Kansas  City  and  St.  Louis  to  all  Texas 
points  are  the  same  and  the  rate  from  Omaha  is  7  cts.  per  100 
Ihs.  greater;"  that  "Davenport,  Moline,  Bock  Island,  Fort 
Madison  and  Keokuk  do  not  produce  packing  house  products  and 
any  claim  Omaha  may  have  for  an  equalization  of  rates  with 
those  particular  points  on  the  basis  of  distance  should  not  apply 
to  shipments  of  packing  house  products,  because  there  is  no 
movement  of  those  commodities  from  those  cities;"  that  ^the 
claim  for  a  lower  rate  on  packing  house  products  9eem$  to  he 
made  particularly  hy  reason  of  competitianfrom  Kansas  OUy{  " 
that  Kansas  City  has  "  the  geographical  advantage  of  Omaha  in 
competition  for  Texas  trade;"  that  the  percentages  which  the 
rates  from  Omaha  are  of  the  rates  Irom  Kansas  City  are  in  no 
case  as  great  as  the  percentages  which  the  distances  from  Omaha 
to  Texas  points  are  of  the  distances  from  Kansas  City  to  those 
points,  and  that  railroads  have  no  ''^ right  to  disregard  distance 
and  natural  advantages  in  order  to  bring  about  a  commercial 
equality^  nor  is  it  just  and  reasonable  that  the  railroads  leadmg 
south  from  Omaha  to  Texas  should  be  required  to  equalhee  con- 
ditions at  Omaha  brought  about  by  the  adjustment  of  cattle  rates 
from  points  in  the  west  to  Omaha  and  Kansas  City,  over  which 
those  roads  to  Texas  have  no  control." 

As  to  the  rates  on  cattle  from  Texas  to  Omaha,  the  answer  of 
the  ilissouri,  Kansas  &  Texas  Railway  Company,  sets  forth  that 
those  rates  are  5  cts.  per  100  lbs.  higher  than  to  Kansas  City  and 
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this  differential  "is  not  incommensurate  with  the  service  per- 
formed;" that  "the  Missouri,  Kansas  &  Texas  Railway  Com- 
pany reaches  Kansas  City,  but  does  not  extend  to  Omaha,  and  in 
applying  a  rate  of  5  cts.  per  100  lbs.  greater  to  Omaha  than  to 
Kansas  City,  it  is  by  reason  of  the  demand  of  its  connecting  lines 
north  of  Kansas  City,  obliged,  in  the  protection  of  said  rate,  to 
accept  on  cattle  destined  to  Omaha  $20,00  per  car  less  6  cts.  per 
100  Iha.  less  than  it  receives  on  cattle  having  destination  at  Kan- 
sas City,  from  the  fact  that  while  the  differential  used  in  making 
the  rate  is  5  cts.  per  100  lbs.,  its  said  connections  refuse  to  accept 
5  cts.  per  100  lbs.  as  a  proportion  of  the  through  rate,  but  in  all 
cases  demand  a  minimum  of  $20.00  per  car." 

The  Missouri,  Kansas  &  Texas  Bailway  Company  also  alleges 
in  its  answer  that  "  the  rates  on  cotton  seed  oil  and  sugar,  in  car- 
loads, from  Texas  points  to  Omaha  and  South  Omaha,  as  com- 
pared with  the  rates  to  Kansas  City,  and  which  under  the  present 
adjustment  are  5  cts.  per  100  lbs.  higher  to  Omaha  and  South 
Omaha,  are  not  disproportioned  to  service  performed  to  both 
points  "  and  that,  if  tlie  rates  were  made  on  the  basis  of  distance 
or  "  service  performed,"  the  excess  of  the  rates  to  Omaha  and 
South  Omaha  over  those  to  Kansas  City  would  be  greater  than  it 
is  under  existing  rates. 

There  are  other  allegations  of  the  answers,  which  we  deem  it 
unnecessary  to  notice  here,  but  which,  as  far  as  they  are  material, 
will  be  considered  in  our  statement  of  facts  and  conclusions. 

The  Commercial  Club  of  Kansas  City  has  appeared  as  an  in- 
tervenor  and  filed  a  printed  argument  in  the  interest  of  that  city. 


FACTS. 

1.  The  complainant  is  a  corporation  organized  under  the  laws 
of  the  state  of  Nebraska,  composed  principally  of  shippers  in 
Omaha  and  South  Omaha  in  that  state.  These  two  cities  are 
near  or  adjacent  to  each  other  and,  as  the  rates  in  question  to  and 
from  both  are  the  same,  Omaha  will  be  used  hereinafter  as  desig- 
nating both  Omaha  and  South  Omaha. 

2.  The  defendants  are  common  carriers  by  rail,  engaged  aa 
members  of  continuous  through  lines  and  under  joint  tariffs  of 
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rates  in  the  transportation  of  interstate  traffic,  and  are  subject  to 
the  provisions  of  the  "  Act  to  regulate  commerce."  They  consti- 
tute lines  or  parts  of  lines  from  one  or  more  of  the  localities 
named  in  the  complaint  (Omaha,  St.  Joseph,  Kansas  City,  St. 
Louis,  Hannibal,  Ft.  Madison,  Keokuk,  Davenport,  Kock  Island, 
Moline,  Peoria  and  Chicago)  to  points  throughout  Texas  and  also 
from  one  or  more  of  said  localities  to  the  West  and  Northwest 
through  Pueblo,  Colorado  Springs,  Denver,  Cheyenne  and  other 
points.  Those  more  or  less  directly  connected  with  lines  of  trans- 
portation to  or  in  Texas  are  The  Chicago,  Bock  Island  &  Pacific 
Railway  Company  ;  The  Chicago,  Bock  Island  &  Texas  Bailway 
Company ;  The  Wabash  Bailroad  Company  ;  The  Missouri,  Kan- 
sas &  Texas  Bailway  Company ;  The  Houston  &  Texas  Central 
Bailroad  Company ;  The  Missouri  Pacific  Bailway  Company ; 
The  Texas  &  Pacific  Bailway  Company ;  The  International  and 
Great  Northern  Bailroad  Company ;  The  Atchison,  Topeka  & 
Santa  F6  Bailroad  (now  Bailway)  Company ;  The  Gulf,  Colorado 
&  Santa  F6  Bailway  Company ;  The  Kansas  City,  St.  Joseph  & 
Council  Bluffs  Bailroad  Company;  and  The  Chicago,  Burlington 
&  Quincy  Bailroad  Company.  Of  these.  The  Chicago,  Bock 
Island  &  Pacific,  The  Missouri  Pacific,  and  The  Atchison,  Topeka 
&  Santa  Fe  Companies  have  lines  to  the  West  or  Northwest, 
and,  also,  ^'  The  Burlington  &  Missouri  Biver  Bailroad  Company 
in  Nebraska." 

3.  The  short  lines  and  distances  by  those  lines  between  the 
points  named  in  the  complaint  and  a  number  of  the  most  im* 
portant  inland  commercial  centers  of  Texas  are  given  below: 

FaoM  Chicago 

TO  Ttlrb. 

MUM. 

Chicago  to  Cairo,  HI  (IlliDois  Central  R.  R.) 866 

Cairo  to  Tyler  (St.  Louis  Southwestern  Ry.) 647 

Total 919 

To  Dallas. 
Chicago  to  St.  Louis  (Chicago  &  Alton  R.  R.). 


St.  Louis  to  Dallas  (St.  Louis  &  San  Francisco  Ry.) 689 

Total 966 

Chicago  to  Kansas  City  (Atchison  System) ....••..  468 

Kansas  City  to  Denison  (K.  C.  F.  S.  &  M.  and  M.  K.  A  T.) 411 

Denison  to  Dallas  (Houston  &  Texas  Central  Ry.) ..••••••..  78 

Total 
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To  Fort  Worth. 

Chicago  to  Kansas  City  (Atchieon  System). 468 

Kansas  City  to  Fort  Worth  (K.  C.  F.  8.  A  M.  and  M.  K.  &  T.) 607 

Total 966 

To  Waco. 

Chicago  to  St.  Louis  (Chicago  &  Alton  R.  R.) 288 

St.  Louis  to  Texarkana  (St.  Loui**,  Iron  Mountain  &  Sn.)... 490 

Tezarkana  to  Waco  (St.  Louis  Southwestern  Ry.) 268 

Total 1081 

To  Houston. 

Chicago  to  St.  Louis  (Chicago  &  Alton  R.  R.) 288 

St.  Louis  to  Texarkana  (St.  Louis,  Iron  Mountain  &  Sn.) 490 

Texarkana  to  Longvlew  (Texas  &  Pacific  Ry.).... 97 

Tjongview  to  Houston  (International  &  Qreat  Northern  R.  R.) ......  282 

Total 1102 

To  Austin. 

Chicago  to  St.  Louis  (Chicago  &  Alton  R.  R.) 288 

St.  Louis  to  Texarkana  (St.  Louis,  Iron  Mountain  A  Sn.)... ........  490 

Texarkana  to  Longvlew  (Texas  &  Pacific  Ry.)-- 97 

I^ongview  to  Austin  (International  A  Great  Northern  R.  R.) 282 

Total 1182 

To  San  Antonio. 

Chicago  to  St.  Louis  (Chicago  «&  Alton  R.  R) 288 

St.  Louis  to  Texarkana  (St.  Xouis,  Iron  Mountain  &  Sn.) 490 

Texarkana  to  Longview  (Texan  &  Pacific  Ry.) 97 

Longvlew  to  San  Antonio  (International  &  Great  Northern  R.  R.) 848 

Total 1218 

To  Paris. 

Chicago  to  St.  Louis  (Chicago  &  Alton  R.  R.) 288 

St.  Louis  to  Paris  (St.  Louis  &  San  Francisco  R.  R.) 684 

Total 867 

To  Taylor, 

Chicago  to  St.  Louis  (Chicago  &  Alton  R.  R.) 288 

St.  Louis  to  Taylor  (as  below) 818 

Total 1096 

To  El  Paso. 

Chicago  to  Kansas  City  (Atchison  System) j 458 

Kansas  City  to  Fort  Wnr-li  (K.  C.  F.  S.  &  M.  and  M.  K.  &  T.) 507 

Fort  Worth  to  El  Paso  ( Icxas  &  Pacific  Ry.) 614 

Total 1579 

Distance  through  via  Atchison.  Topeka  &  Santa  F6  R.  R 1660 
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From  Peoria 

TO    TtLER.  lOLBB. 

Peoria  to  St.  Louis  (Chicaj^o,  Peoria  &  St.  Louis  R.  R) 18S 

St.  Louis  to  Texarkana  (St.  Louis,  Iron  Mountain  «&  Sn.) 490 

Texaikana  to  Tyler  (St.  Louis  Southwestern) 128 

Total 801 

To  Dallaa. 

Peoria  to  Hannibal  (Chicago,  Burlington  &  Quincy  R  R) 178 

Hannibal  to  Dallas  (Missouri,  Kansas  &  Texas  Ry.) 684 

Total 858 

Via  Houston  &  Texas  Central,  Denison  to  Dallas 823 

To  Port  Worth. 

Peoria  to  Hannibal  (Chicago,  Burlington  &  Quincy  R.  R) 178 

Hannibal  to  Fort  Worth  (Missouri,  Kansas  &  Texa?  Ry.) 874 

Total 840 

To  Waco. 

Peoria  to  Hannibal  (Chicago.  Burlington  &  Quincy  R  R) 178 

Hannibal  to  Waco  (Missouri,  Kansas^  Texas  Ry.)... .•..••....  768 

Total 88S 

To  Houston. 

Peoria  to  St.  Louis  (Chicago,  Peoria  &  St.  Louis  R  R) 188 

St.  Louis  to  Texarkana  (St.  Louis,  Iron  Mountain  &  Sn.) 49) 

Texarkana  to  Longview  (Texas  &  Pacific  Ry.) 97 

Longview  to  Houston  (International  and  Great  Northern  R  R) 232 

Total 1008 

To  Austin. 

Peoria  to  St.  Louis  (Chicago,  Peoria  &  St.  Louis  R  R) 188 

St.  Louis  to  Texarkana  (St.  Louis,  Iron  Mountain  <&  Sn.) 490 

Texarkana  to  Longview  (Texas  &  Pacific  Ry.) 97 

Longview  to  Austin  (International  A  Great  iHorthem  R.  R).. 268 

Total 1088 

To  San  Antonio. 

Peoria  to  St.  Louis  (Chicago,  Peoria  &  St.  Louis  R  R) 188 

St.  Louis  to  Texarkana  (St.  Louis.  Iron  Mountain  &  Sn.) ......  490 

Texarkana  to  Longview  (Texas  &  Pacific  f^y.) 97 

Longview  to  San  Antonio  (International  &  Gt.  Northern) ..  843 

Total 1118 

To  Paris. 

Peoria  to  St.  Louis  (Chicago,  Peorin  &  St  Louis  R  R) 188 

St.  Louis  to  Paris  (St.  Louis  &  San  Francisco  R  R) 684 

Total 767 

To  Taylor. 

Peoria  to  St  Louis  (Chicago,  Peoria  &  St.  Louis  R  R) 188 

St.  Louis  to  Taylor  (as  below) ——..-.-.....  818 

Total 
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To  El  PAsa 

Feoria  to  Hannthnl  (Chfcago,  Bur.  ft  Qufnry  R  R). 172 

HaDDlbal  to  Ft.  Worth  (Missouri,  Kansas  &  Texas  Ky.) 674 

Ft  Worth  to  £1  Paso  (Texas  A  Pacific  Ry.) 614 

Total 1460 

Fbom  Dayxnport,  Rock  Island  ahd  Molinb 

To  Tyler. 

MILBa. 

DaTeuport  to  Kansas  City  (C.  R  I.  ft  P.,  H.  ft  St.  Jo.) 886 

Kansas  City  to  Mineola,  Tex.  (K.  C.  F.  8.  ft  M.,  M.  K.  ft  T.) 514 

Mineola  to  Tyler  (International  &  Ql.  Northern  R.  R.) 26 

Total 876 

To  Dallas. 

DaTenport  to  Kansas  City  (C.  R.  I.  &  P.  and  H.  &  St.  Jo.) 886 

Kansas  City  to  Dallas  (K.  C.  F.  8.  ft  M.  and  M.  K.  ft  T.) 617 

Total 868 

Via  Houston  ft  Texas  Central  from  Denison  to  Dallas ..«    819 

To  Fort  Worth. 

DaTenport  to  Kansas  City  (0.  R.  L  ft  P.  and  H.  ft  St.  Jo.) 886 

Kansas  Ci^  to  Fort  Worth  (K.  C.  F.  S.  ft  M.  and  M.  K.  ft  T.) 607 

Total 848 

To  Waco. 

DaTenport  to  Kansas  City  (C.  R.  I.  ft  P.  and  H.  ft  St.  Jo.) 886 

Kansas  City  to  Waco  (K.  C.  F.  8.  ft  M.  and  M.  K.  ft  T.) 596 

Total 931 

To  Houston 

DaTenport  to  Kansas  City  (C.  R.  I.  ft  P.  and  H.  ft  St.  Jo.) 886 

Kansas  City  to  Houston  (K.  C.  F.  8.  ft  M.  and  M.  K.  ft  T.).  834 

Total 1169 

Fia  Houston  ft  Texas  Central  from  Denison 1084 

To  Austin. 

DaTenport  to  Kansas  City  (C.  R  I.  ft  P.  and  H.  ft  St.  Jo.) 885 

Kan8ii8  City  lo  Tnylcir.  Tex.  (K.  C.  F.  8.  ft  M.  and  M.  K.  ft  T.) 609 

Taylor  to  Austin  (International  ft  Gt.  Northern  R  R.) 86 

Total 1040 

To  San  Antonio. 

DaTenport  to  Kansas  City  (C.  R.  I.  ft  P  and  H.  ft  St.  Jo.).   885 

Kanbas  City  to  Taylor.  Tex.  (K.  C.  F  8  &  M.  and  M.  K.  ft  T.) 6<iD 

Taylor  to  San  Antonio  (International  &  Qt.  Northern  R.  R.) 117 

Total 1121 

To  Taylor. 

DaTenport  to  Kansas  City  (C.  R  I.  ft  P.  R  R.) 385 

Kansas  City  lo  Taylor  (K.  C.  F.  8.  ft  M.  and  M.  K.  ft  T.) 669 

Total 1004 

42 
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To  Pabib. 

Davenport  to  Kansas  aiy  (C.  R  I.  &  P.  Rv.) 8».. 

Kansas  City  to  Carthase.  M«.  (Mlsw^uri  Pacific  Ry.) 150 

Carthage  to  Paris  (St.  Louie  &  San  Francisco  Ry.)    888 

Total 818 

To  El  Paso. 

Davenport  to  Kansas  CItT(C.  R.  1.  &  P.  and  H.  ft  St.  Jo.) 885 

Kansas  City  lo  Ft.  Worili  (K.  C,F.  S.  &  M.  and  M.  K.  &  T.) 507 

Ft.  Worth  to  El  Paso(Ttxas  &  Pacific) 814 

Total 1456 

From  Hannibal 

To  Ttlbr. 

muEs. 

Hannibal  to  MIneola,  Tex.  (Missouri,  Kansas  &  Texas  Ry.) 881 

Mineola  to  Tyler  (Inierualional  &  Qt.  Northern  R  R.) 28 

Total 707 

To  Dallas. 

Hannibal  to  Dallas  (Missouri,  Kansas*  &  Texas  Ry.) 884 

Hannibal  to  Denison  (Missouri,  Kansas  &  Texas  Ry.)  ......•••......••.    678 

Denison  to  Dallas  (Houston  &  Texas  Central  R.R) 78 

Total 861 

To  Fort  Worth. 
Hannibal  to  Fort  Worth  (Missouri,  Kansas  <&  Texas  Ry.) 874 

To  Waco. 
Hannibal  to  Waco  (Missouri,  Kansas  A  Texas  Bj,) •    788 

To  HOCBTOH. 

Hannibal  to  Houston  (Missouri.  Kansas  ft  Texas  Ry.) 1089 

Hannibal  to  St.  Louis  (St.  Louis,  Keokuk  &  Northwestern) 190 

St.  Louis  to  Texarkana  (St.  Louis.  Iron  Mountain  &  8n.) 48U 

Texarkana  to  IjongTiew  (Texas  &  Pacific  Ry.) ..•••      87 

Longview  to  Houston  (International  &  GL  Northern  R  R).... 883 

Total 

To  Austin. 
Hannibal  to  Taylor  (Missouri,  Kansas  <&  Texas  Ry.) 


t 


Taylor  to  Austin  (International  ft  Gt.  Northern  R  R) 

Total   

To  San  Antonio. 

Hannibal  to  Taylor  (Missouri.  Kansas  &  Texas  Ry.) 

Taylor  to  San  Antonio  (Inierualional  &  Gt.  Northern  R  R) 117 

Total 98;s 

To  Paris. 

Hannibal  to  St.  Louis  (St.  Lou-s.  Keokuk  &  N.  W.  R  R) 190 

Si.  L  Miis  to  P;;ri^  (St.  Louis  &  San  Francisco  RR.) 681 

Tulul W4 
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To  Tatlob. 
HaoDibal  to  Taylor  (MiMonri,  KansM  &  Texas) 880 

To  El  Paso. 

HaDDibal  to  Ft.  Worth  (Missouri,  Kansas  &  Texas) 674 

Ft.  Wortl^  to  Bl  Paso  (Texas  A  Padflc) 614 

Total 1288 

From  Ebokuk  to 
AboTe  named  Texas  points  59  miles  greater  distance  than  from  HannibaL 


Fbom  Fobt  Madison 
To  Ttlbr. 

XILBS. 

Ft.  Madison  to  Kansas  Oitj  (Atchison  System) 231 

Kansas  City  to  Paola.  Kas.  (K.  0.  F.  8.  &  M.  R.  R.) 48 

Paola  to  Mineola  (Missouri,  Kansas  A  Texas  RyJ 471 

Mineola  to  T^ler  (International  A  Ot.  Northern  R.  R) 26 

Total i 761 

To  Dallas. 

Ft.  Madison  to  Kansas  Oi^  (Atchison  System) 821 

Kansas  City  to  Paola,  Kas.  (K.  C.  F.  &  ft  M.  R  R) 48 

Paola  to  Dallas  (Missouri,  Kansas  A  Texas  Ry.) 474 

Total 788 

F8a  Houston  A  Texas  Central  R  R  from  Denison  to  Dallas ........  706 

To  FOBT  WOBTH. 

Ft.  Madison  to  Ft.  Worth  (Atchison  System) 826 

Via  Kansas  City,  Ft  Scott  A  Memphis  R  R  and  M.  K.  ft  T.  from  Kan- 
City 728 


To  Waoo. 

Ft  Madison  to  Kansas  Oity  (Atchison  System) 221 

Kansas  City  to  Paola,  Kas.  (K.  C.  F.  S.  ft  M.  R  R) 48 

Paola  to  Waco  (Missouri,  Kansas  ft  Texas  Ry.) 658 

Total 817 

To  Houston. 

Ft.  Madison  to  St.  Louis  (8t  Louis.  Keokuk  ft  Northwestern) 202 

St.  Louis  to  Texarkana  (St.  Louis.  Iron  Mountain  ft  Sn.) 490 

Texarkana  to  Longview  (Texas  ft  Pacific  Ry.) 97 

Longview  to  Houston  (International  ft  Great  Northern  R.  R.) 2:^2 

Total 1021 

Ft.  Madison  to  Kansas  City  (Atchison  System) 221 

Raosas  City  to  Paola.  Kas.  (K.  C.  F.  S.  ft  M.  R.  R). 48 

raoltt  to  Denison.  Tex.  (Missouri.  Kansas  ft  Texas  Ry.) 868 

OpDison  to  Houston  (Houston  ft  Texas  Central  R  R) 888 

Total 970 
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To  Aumir. 

Ft.  Madiflon  to  Kansas  City  (Atchison  System) m 

Kansas  City  to  Paola,  Kan.  (K.  0.  F.  S.  &  M.  R.  R  ) 43 

Paola  to  Taylor  (Missouri,  Kansas  dk  Texas  Ry.) 826 

Taylor  to  Austin  (International  &  Gt.  Northern  R.  R.) 86 

Total W6 

To  San  Antonio. 

Ft.  Madison  to  Kansas  City  (Atchison  System) 821 

Kansas  City  to  Paola,  Kas.  (K.  C.  F.  S.  &  M.  R.  R.) 48 

Paola  to  Taylor,  Tex.  (Missouri.  Kan<4Ji«  *  Texas  Ry.) 686 

Taylor  to  San  Antonio  (International  &  Qi.  Northern  R.  R.) 117 

Total 1007 

To  Pafis. 

Fort  Madison  to  Kansas  City  (Atchison  System) SS21 

Kansas  City  tu  Paris  (as  below) 4t5S 

Total 704 

I 

To  Taylor. 

Fort  Madison  to  Kansas  City  (Atchison  System) 891 

Kansas  City  to  Taylor  (K.  C.  F.  S.  &  M.  and  M.  K.  <&  T.) 666 

Total 680 

To  El  Paso. 

Ft.  Madison  to  Kansas  City  (Atchison  System) 881 

Kansas  City  to  Ft.  Scott  (K.  C.  F.  S.  ft  M.  and  M.  K.  A  T.) 607 

Fort  Worth  to  El  Paso  (Texas  &  Pacific  Ry.) 614 

Total 1849 

Distance  through  vta  Atchison,  Topeka  &  SanU  F€  R.  R 1488 

Fbom  St.  Louib 
TO  Ttlbr. 

lOLn. 

St.  Louis  to  Texarkana  (St.  Louis  Iron  Mountain  A  Sn.) 480 

Texarkana  to  Tyler  (St.  Louis  Southwestern) 188 

Total 618 

To  Dallas. 

8t  Louis  to  Dallas  (St.  Louis  &  San  Francisco  R  R.) 688 

To  Fort  Worth. 

St.  Louis  to  Texarkana  (St.  Louis  Iron  Mountain  A  Sn.) ..... ..  480 

Texarkana  to  Fort  Worth  (St.  Louis  Southwestern) 815 

Total 706 

To  Waco. 

St.  Louis  to  Texarkana  (St.  Louis  Iron  Mountain  &  Sn.) ..  480 

Texarkana  to  Waco  (St.  Louis  Southwestern) 858 

Total 748 
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To  HouePTOH. 

8t.  Louis  to  Tezarkana  (St.  Loui^  Iron  MountalD  ft  Sn.).. .••..••••.••.  490 

Tezarkana  to  Longriew  (Texas  A  Pacific  Ry,) 97 

Longview  to  Houston  (International  A  Gt  Northern  B.  R) 282 

Total 819 

To  AUSTDf. 

St.  Louis  to  Tezarkana  (St.  Louis  Iron  Mountain  ft  8n.) ..••.••.••  490 

Tezarkana  to  Longriew  (Texas  ft  Pacific  Ry.) 97 

Longview  to  Ausfii  (International  ft  Gt  Northern  B.  R.).... 288 

Total 849 

To  Sah  Anroino. 

8t  Louis  to  Tezarkana  (St.  Louis  Iron  Mountain  ft  Sn.) 490 

Tezarkana  to  Lonffview  (Texas  ft  Pacific  Rj.) 97 

Longview  to  San  Antonio  (International  ft  Ot.  Northon).. .............  848 

Total 960 

ToPabib. 

8t  Louis  to  Pftris  (St.  Louis  ft  San  Frandaoo  R.  R.)...................  884 

To  Tatlob. 

St  Louis  to  Texarkana  (St  Louis  Iron  Mountain  ft  8b.) 490 

Texarkana  to  Longview  (Texas  ft  Pacific) ••••  97 

Longview  to  Taylor  O^teraaUonal  ft  Gt  Northern) 228 

Total "wi 

To  Bl  Paso.  , 

8t  Louis  to  Texarkana  (St  Louis  Iron  Movntafai  ft  8b.)..... .•••••.....  488 

Texarkana  to  Pt  Worth  (St  Louis  Southwestern) 218 

Ft.  Worth  to  El  Paso  (Texas  ft  Pacific) 614 

Total 1819 

Distance  through  tia  Atchison,  Topeka  ft  Santa  F8  R  R) 1490 

Fbom  Kahsas  Cm 
toTtlbb. 

Kansas  City  to  Paola  (K.  0.  P.  S.  &  M.  R.  R^. 48 

Paola  to  Mineola.  Tex.  (Missouri.  Kansas  ft  Texas  Ry.) .  471 

Mlneola  to  Tyler  (International  ft  Gt  Northern  R.  R.) 26 

Total "si} 

To  Dallas. 

Kansas  City  to  Paola  (K.  C.  F.  8.  ft  M.  R  R) 48 

Paola  to  Dallas  (Missouri,  Kansas  ft  Texas  Ry.) 474 

Total 617 

KMnM«  City  to  Paola  (K.  0.  P.  8.  ft  M.  R  R). 43 

J'     li  10  Dm  ison  (Missouri,  Kansas  &  Texas  Ry.) 808 

I »     i  on  to  Dallas  (Houston  ft  Texas  Central  R  R) 78 

Tw:;il "484 
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To  Fort  Worth. 

Kansas  City  to  Paola  (K.  0.  F.  8.  &  M.  R.  R.) 48 

Paola  to  Fort  Worth  (Missouri.  Kansas  &  Texas  Ry.) 494 

Total 507 

To  Waco. 

Kansas  City  to  Paola  (K.  C.  F.  8.  AM.  R.  R) 43 

Paola  to  Waco  (Missouri,  Kansas  ft  Texas  Ry.) 553 

Total 506 

To  Houston. 

Kansas  City  to  Paola  (K.  C.  F.  8.  &  M.  R  R) 43 

Paola  to  Houston  (Missouri,  Kansas  <&  Texas  Ry. ) 791 

Total 884 

Kansas  City  to  Paola  (K.  C.  F.  8.  &  M.  R  R) 48 

Paola  to  Denison  (Missouri,  Kansas  &  Texas  Ry.) .•....••....•.•..  868 

Denison  to  Houston  (Houston  &  Texas  Central  R.  R)... ••....••..  888 

Total 74» 

To  Austin. 

Kansas  City  to  Paola  (K.  C.  F.  8.  &  M.  R  R) 48 

Paola  to  Taylor,  Tex.  (Missouri,  Kansas  <&  Texas  Ry.) 626 

Taylor  to  Austin  (International  &0t.  Northern  RR.) 86 

Total 705 

To  8an  Antonio. 

Kansas  City  to  Paola  (K.  C.  F.  8.  &  M.  R.  R.) 48 

Paola  to  Taylor,  Tex.  (Missouri.  Kansas  &  Texas  Ry.) 626 

Taylor  to  8an  Antonio  (International  <&  Gt.  Northern  R  R)........ 117 

Total 786 

To  Paris. 

Kansas  City  to  Carthage,  Mo.  (Missouri  Pacific  Ry.).. ...... ••...••....•  160 

Carthage  to  Paris  (8t.  Loui8&8an  Francisco  R  R) 888 

Total 488 

To  Taylor. 

Kansas  City  to  Paola  (Kansas  City,  Ft.  8cott  &  Memphis) 48 

Paola  to  Taylor  (Missouri,  Kansas  &  Texas) 686 

Total 669 

To  El  Paso. 

Kansas  City  to  Ft  Worth  (K.  C.  F.  8.  &  M.  snd  M.  K.  AT.  R) 607 

Fort  Worth  to  El  Paso  (Texas  <&  Pacific  R  R) 614 

Total nil 

Distance  through  via  Atchison,  Topeka  <&  8anta  F6  R  R.)... .....••.••.  1178 

From  8t.  Joseph 

TO 

Above  Texas  points  {via  K.  C,  8t.  J.  &  C.  B.  R  R)  68  mfles graitar  dliUiioe 
than  from  Kansas  City. 
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Fbom  Ouama 

TO 

Abo7e  Texas  points  (niaK,  C,  St.  Joseph  ft  0.  B.  R.  R.)  IM  miks  greAter 
distance  than  from  Kansas  City. 

From  these  tables,  it  will  be  seen,  there  are  a  namber  of  roads, 
which  form  parts  of  short  lines  between  the  points  named  in  the 
complaint  and  Texas  points,  which  are  not  made  parties  defend- 
ant in  this  proceeding.  Among  them  are  The  Illinois  Central, 
The  St.  Louis  South  Western,  The  Chicago  A  Alton,  The  St 
Louis  &  San  Francisco,  The  Kansas  City,  Ft.  Scott  &  Memphis, 
The  St  Louis,  Iron  Mountain  &  Southern,  The  Chicago,  Peoria 
&  St  Louis,  The  Hannibal  &  St  Joseph  and  The  St  Looisi 
Keokuk  &  North  Western. 

Omaha  is  not  on  any  of  the  short  or  direct  lines  between  Texas 
points,  on  the  one  hand,  and  Chicago  and  the  Mississippi  river 
points  from  Davenport  to  St  Louis,  on  the  other  hand,  but  is  a 
considerable  distance  north  of  those  lines  and  off  the  natural  and 
ordinary  course  of  traffic  from  Chicago  and  the  East  to  Texas. 
The  short  line,  for  instance,  from  Chicago  via  Council  Bluffs, 
(practically  Omaha),  to  Ft  Worth  is  198  miles  longer  than  thai 
via  Kansas  City.  The  Chicago,  Bock  Island  &  Pacific  Bailway 
has  an  indirect  (termed  by  the  witnesses  **zig-zig"  line)  from 
Omaha  via  Belleville  and  McFarland  to  Terral,  Indian  Territory, 
where  it  connects  with  the  Chicago,  Bock  Island  &  Texas  Bail- 
way  which  runs  on  to  Ft.  Worth,  The  distance  from  Omaha  to 
Ft.  Worth  by  this  line  is  762  miles.  By  the  short  line  via  the 
Kansas  City,  St.  Joseph  &  Council  Bluffs  road  as  far  as  Kansas 
City,  the  distance  to  Fort  Worth,  as  seen  from  the  above  tables 
of  distance,  is  702  miles.  The  traffic  between  Texas  points  and 
Omaha  appears  to  go  for  the  most  part,  if  not  entirely,  over  this 
short  line  via  Kansas  City.  There  are  two  roads  which  directly 
connect  Kansas  City  with  Texas ;  The  Missouri,  Kansas  &  Texas 
Railway,  and  The  Atchison,  Topeka  &  Santa  F6  Bailroad,  in  con- 
nection  with  the  Gulf,  Colorado  &  Santa  F6,  which  it  controls. 
These  have  lines  extending  through  Texas  to  Galveston  on  the 
Gulf  Coast.  The  Chicago,  Bock  Island  &  Pacific  Bailway  also 
has  a  line  from  Kansas  City  to  Terral,  Indian  Territory,  and 
thence  over  the  Chicago,  Bock  Island  &  Texas  Bailway  into  Texas. 
4.  The  defendants  are  for  the  most'  part  members  of  the  South 
Western  Traffic  Association  by  which  their  rates  in  questic  ^^ 
and  from  Texas  points  are  fixed  and  controlled.    The  rates  fi 
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KaiisaB  Citj,  St.  Joseph  and  Omaha  north  to  St.  Paal,  Minnespolk 
and  Duluth  are  regulated  by  the  Western  Freight  Aesociatioa 
The  Chicago,  Rock  Island  &  Pacific,  Miesonri  Pacific  and  MisEonri, 
Kaneas  &  Texas  railway  companieB  are  membere  of  both  as60ci»' 
tions.  The  rates  of  defendants  having  lines  to  the  West  from 
Omalia,  St.  Joseph  and  Kansas  City  throngh  Paeblo,  Denver, 
Cheyenne  and  other  weetem  points  are,  also,  fixed  and  maintained 
bj  agreement  between  them. 

The  railway  companies  or  associations  have  established  what  are 
termed  "  Territones "  as  bases  of  rate  making.  All  stations  io 
each  Territory,  without  reference  to  distance,  are  ^ven  the  same 
rate  to  or  from  the  same  Texas  points.  Of  the  localities  named 
to  the  complaint,  St.  Louie,  Hannibal,  Keokuk^  Ft.  Madison, 
Davenport,  Kock  Island,  and  Moline,  are  grouped  together  ai 
part  of  "St.  Lonis  Territory;"  Kansas  City  and  St.  Joseph,  at 
part  of  "Kaunas  City  Territory;"  and  Chicago  and  Peoria,  aa 
part  of  "Chicago  Territory."  Omaha  is  Dot  in  any  group,  but 
the  rates  between  Omaha  and  Texas  points  are  based  npon  the 
Kansas  City  territory  rates,  being  certain  differentials  higher  than 
those  rates,  with  the  Chicago  territory  rates  as  the  maximum  limit 

The  class  rates  to  a  large  number  of  what  are  termed  Texu 
"  Caramon  Points"  are  the  same  from  Omaha  as  from  Chicago 
territory  and  the  same  from  Kansas  City  territory  as  from  St. 
Louis  territory. 

Below  are  given  the  class  rates  in  cents  per  hnndred  lbs.  from 
Omaha  and  the  Territories  named  to  these  "Common  Points." 
Class  Rateb  to  Tbzas  Couuon  Poihtb. 


Cl-ABBBB. 

1. 

2. 

3. 

4, 

5. 

A. 

B. 

C. 

-D. 
4S 

49 

& 

Trom 

Knnwia  City  &  St.  Joseph  ) 

in  Kansaa  Oily  Teirilory.  f  " 

Si.  Louis,  Hftnnibal.  FL 
M&dlBOD,   Keokuk,    Davea- 
pon.   Rock   bland,   Moline 
(in  81,  Louis  Territory.) J 

180 
150 

113 
12S 

87 
109 

60 

100 

70 
77 

88 

65 
73 

54 
«1 

as 

Cbicago&Peorla(ln Chicago  ) 

■• 

BicesB  of    Omaha   rates   over 
EaDsaa  City  Territory  and  SI. 
Louli  Territory  rales. 

20 

16 

la 

10 

7 

9 

H 

. 

-1 

n 
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Among  the  promineot  commerci&l  oenten  to  whidi  the  above 
rates  apply,  are,  Marshall,  Mineola,  Terrell,  Heame^  Honeton, 
Galveston,  Palestine,  Austin  and  San  Antonio. 

The  Chicago  Territory  rates  are  based  npoa  the  St.  Lonis  Ter> 
ritory  rates,  and  as  the  Kansas  City  Territory  ratea,  npon  which 
the  Omalia  rates  are  based,  are  lower  to  some  commoa  points  and 
toother  than  "Common  Poiute"  than  die  St.  Lonis  Territory 
rates,  it  follows,  that  to  snch  common  points  and  other  points  the 
Omaha  rates  are  to  the  same  extent  lower  than  tlte  Chicago  Ter^ 
ritory  rates.  In  the  following  tables  are  given  the  rates  to  a  few 
of  snch  other  points : 


To  Dekibok,  Shbbiiak,  Wiohtt^  Pallb,  Dali.u,  n. 

WiTO  AMD  TWIPLB. 

ffoaw, 

CUWEB. 

1. 

a. 

8. 

i. 

a. 

A. 

£. 

0. 

D. 

S. 

From 

130 
110 

1^ 

J60 

lis 

9tf 
117 
139 

»7 
S9 
104 

m 

06 

100 

■70 

n 

74 
67 

7B 

as 

65 

flO 
^0 
78 

54 

44 

67 
61 

48 

S8 
45 
4S 

Kui«aa  Ott;  Tetritorr 

81 

Fritm 

ISO   113 

120   108 
140 '  124 
1SDJI29 

87 

«3 
108 
108 

90 

mi 
am 

100 

Si 

74 
70j 
811 

i 

54     48 
5U  40i 

5U1   47j 
61     4B 

. 

Eansufi  City  Teirilory 

33) 

Chiciigo  Terrliory 

«' 

St.  Loula  Territory 

fisutas  CUj  Territorj  .. 

UDinhB , 

Chicago  Terri.ory 


ISO 

iia 

97 

AO 

70 

74 

A5 

54 

4R 

m 

m 

m 

5m 

14U 

13H 

uw 

m 

77 

H« 

Ti 

KO 

4H 

150   138 

1 

lOB 

100 

77 

ttli 

n 

ttl 

41) 

To  a  number  of  common  points  and  to  points  other  than  com. 
mon  points,  as  above  stated,  the  Kansas  City  rates  are  lower 
than  the  St.  Tx>uis  rates  and,  as  appears  from  the  preceding  tables^ 
are  the  following  differentials  lower  than  the  Omaha  rates. 
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5.  The  rates  heretofore  named  are  class  rates.  The  "  commo- 
dity "  rates  between  Omaha  and  Texas  points  involved  in  the 
complaint  are  the  following  differentials  higher  than  those  between 
Kansas  City  and  St.  Joseph  and  Texas  points. 

Pvcking  House  Products,  southbound 7ct8.  per  100  Ibt. 

Cotton  Seed  Oil,  northbound 5  cts.  per  100  lbs. 

Sugar  ••        8  cts.  per  100  lbs. 

Horses  and  Mules  •*        5  cts.  per  100  lbs. 

On  other  kinds  of  liTe  stock,  differential  varies— in  no  case 

less  than 5  els.  per  100  Ibt. 

The  differential  on  sngar  (which  when  shipped  from  Texas  ap- 
pears to  come  principally  from  Galveston  and  Sngarland)  is 
stated  in  the  complaint  to  be  6  cts.  per  100  lbs.  As  seen  above 
it  is  now  3  cents. 

The  rate  on  glacose  from  Chicago  to  Omaha  is  20  cts.  per  100 
lbs.;  from  Peoria  to  Omaha,  17^  cts.  per  100  lbs.;  and  from 
Davenport  and  St.  Louis  to  Omaha,  15  cts.  per  100  lbs.  The 
rates  in  carloads  on  the  mannfactnred  article  (syrup)  from  those 
cities  to  Texas  points  are  as  follows : 

From  Chicago  and  Omaha (K)  cts.  per  100  lbs. 

"      Peoria eOcts.    "        •• 

«•      Davenport  and  St.  Louis SScts.    "        «• 

6.  The  short  lines  from  Chicago,  Omaha,  St.  Joseph,  Kansas 
City,  and  St.  Louie,  west  to  Trinidad,  Pueblo,  Colorado  Springs, 
Denver  and  Cheyenne  and  north  west  to  Billings  (Montana),  are 

given  below : 

From  CmcAGO 
TO  Chbyennb. 

Hn^KS. 

Chicago,  m.  to  Omaha,  Neb.  (Chicago,  Milwaukee  &  St.  Paul) 490 

Omaha  to  Cheyenuc,  Wyo.  (Union  racific  Railway) ....— 516 

Total 10(M 

To  Dbnybr. 

Chicago  to  Omaha  (Chicago,  Milwaukee  <&  St.  Paul  Railway) 480 

Omaha  to  Denver,  Colo.  (Burlington  «&  Mo.  River  R.  R.) 588 

Total 10:^8 

To  Colorado  Springs. 

Chirago  10  Omaha  (Chicago,  Milwaukee  <&  St.  Paul  Ry.) 480 

Oiimha  to  Colunido  Springs  (Chicago,  Rock  Island  &  Pac.  R  R) .    971 

Total 1061 

To  PUBBLO. 

Chicago  to  Pueblo  (Atchison,  Topeka  <&  Santa  F€  R.  R) 1001 
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To  Trinidad. 
Chicago  to  Trinidad  (Atchison,  Topeka  A  Santa  F6  R  R.).^ 1111 

To  Bn«LIN68,  MOHT. 

Chicago  to  Omaha  (Chicago,  Milwaukee  A  8t  Paul  R7.) 490 

Omaha  to  Billings  (Burlington  A  Missouri  River  R.  R) BM 

Tdtal 1888 

From  Omaha 

To  Chbtsnmb,  Wya 
Omaha  to  (Cayenne  (Union  Padflo  Railway) •••••.•...•••••    618 

To  Dbmtsh,  Colo. 
Omaha  to  DenTW  (Burlington  ft  Mlssoori  River  R.  R.) •••    688 

To  OOLOBADO  SpRDiea,  OOLO. 

Omaha  to  Colorado  Springs  (Chicago,  Rook  Islaiid  ft  Fms.)..............    078 

To  PuHBLO,  Colo. 

Omaha  to  Colorado  Springs  (Chicago.  Rock  Idand  ft  Flao.)  •.••••.••••••    878 

Cotorado  Springs  to  Poehlo  (Denver  ft  Rio  Orande) ..••••     45 

Total 818 

To  Trinidad,  Colo. 

Omaha  to  Colorado  Springs  (Chicago,  Rock  Island  ft  Pao.)  •••••,•••...•    878 
Colorado  Springs  to  Trinidad  (Denver  ft  Rio  Grande) 186 

Total 708 

To  BiLLINeS,  MOHT. 

Omaha  to  Billings  (Burlington  A  Missouri  River  R.  R) — . 

From  St.  Jobbph 
To  Chbtbnnb,  WTa 


St.  Joseph  to  Grand  Island  (St.  Joseph  ft  Grand  Island  R  R) 858 

Grand  Island  to  Cheyenne  (Union  Pacific  Railway) .••••..  863 

Total 815 

To  Dbnvbb. 

St.  Joseph  to  Denver  (Burlington  System) 804 

To  Colorado  Sprihgb. 

St.  Joseph  to  Colorado  Springs  (Chicago.  Rock  Island  ft  P.  Ry.) 810 

To  PUBBLO. 

St.  Joseph  to  Colorado  Sprinw  (C.  R  I.  ft  P.  Ry.) 810 

Colorado  Springs  to  Pueblo  (Denver  ft  Rio  Grande  R  R.) 45 

Total 855 

To  Trimidad. 

St.  Joseph  to  Trinidad  (Atchison  System) 857 

To  BiLLiNoa. 

St.  Joseph  to  Billings  (Burlington  System) 885 
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From  Kansas  City 

To  ClIKTBNNB. 

Kansas  City  to  St.  Joseph  (Kao.  City,  St.  Joe  <&  C.  B.  R.  R) 68 

St.  Joseph  to  OraDd  Island  (St.  Joseph  &  Qrand  Island  R.  R.) 252 

Grand  Island  to  Cheyenne  (Union  Pacific  Railway) 868 

Total 678 

To  Denver. 
Kansas  City  to  Denver  (Union  Pacific  Rnilway) •.........••...    688 

To  Colorado  Springs. 
Kansas  City  to  Colorado  Springs  (Atchison,  T.  &  S.  F.  R  R) 668 

To  Pueblo. 
KanflM  City  to  Pueblo  (Atchison  System) 685 

To  Trinidad. 
Kansas  City  to  Trinidad  (Atchison  System) 668 

To  Billings. 
KansM  City  to  Billings  (Burlington  System) 1048 

From  St.  Louis 

TO  Chetennb. 

miles. 

St  Louis  to  Omaha  (Wabash  R  R) 412 

Omaha  to  Cheyenne  (Union  Pacific  Railway)  .............. .......    516 

Totsl 828 

To  Dbnybr. 

St  Louis  to  Kansas  Oity  (Wabash  R  R) 277 

Kansas  City  to  Denver  (Union  Pacific  Railway) 689 

Total 916 

To  Colorado  Springs. 

St  Louis  to  Kansas  City  (Wabash  R  R) 277 

Kansas  City  to  Colorado  Springs  (Atchison  System) 668 

Total 945 

To  Pueblo. 

St  Louis  to  Kansas  City  (Wabash  R.  R.) 277 

Kansas  City  to  Trinidad  (Atchison  System) . .....    668 

Total 980 

To  Trinidad. 
St  Louis  to  Kansas  City  (Wabash  R  R) 277 


Kansas  City  to  Trinidud  (Atchison  System). 

Total 980 

To  Billings. 

St  Louis  to  Omaha  (Wabash  R  R) 412 

Omaha  to  Billings  (Burlington  «&  Mo.  River  R  R) 898 

Total VM 
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Among  tlie  roads  composing  these  ehort  lines,  the  following 
are  not  made  parties  defendant  in  this  proceeding,  to-wit,  The 
Chicago,  Milwaukee  &  St.  Paul,  T)ie  Union  Pacific  Railway,  The 
Denver  &  Rio  Grande  and  The  St.  Joseph  &  Grand  Island  Rail- 
road. The  Union  Pacific  Tiailway  is  the  short  line  from  Omaha 
to  Cheyenne  and  from  Kansas  City  to  Denver  and  a  part  of  the 
short  lines  from  Chicago,  St.  Joseph  and  Kansas  City  to  Clieyenne 
and,  also,  of  the  lines  from  St.  Louis  to  Cheyenne  and  Denver. 

The  Fremont,  Elkhom  &  Missouri  Valley,  The  Sioux  City  & 
Pacific  and  The  Chicago,  St.  Paul,  filinneapolis  &  Omaha  roads, 
called  the  North  Western  lines,  also,  are  not  made  pjirties. 

The  distances  from  Omaha  are  less  than  those  from  St.  Louis, 
St.  Joseph  and  Kansas  City  to  all  the  Western  points  named  in  the 
preceding  tables,  except  Trinidad.  The  distances  from  Kansas 
City  exceed  those  from  Omaha,  aa  follows;  to  Cheyenne,  by  162 
miles;  to  Denver,  by  101  miles;  to  Colorado  Springs,  by  95 
miles;  to  Pueblo,  by  17  miles  and  to  Billings  by  155  miles.  The 
distance  from  Chicago  in  each  instance  is  greater  than  that  from 
Omaha  by  490  miles. 

Omaha  (as  well  as  Kansas  City  and  St.  Joseph)  is  on  one  of 
the  natural  routes  and  main  trunk  lines  for  thecarriage  of  trans- 
continental traflSc  between  the  West  and  the  East, 

The  supply  of  sugar  to  Missouri  River  points,  including  Omaha, 
St.  Joseph  and  Kansas  City,  while  to  some  extent  obtained  from 
Texas,  is  procured  principiiDy  from  the  "Pacific  Slope,"  and  the 
rates  on  sugar,  cattle  and  other  commodities,  and,  also,  class  rates, 
from  the  territory  west  of  and  embracing  Trinidad,  Pueblo, 
Colorado  Springs.  Denver  and  Cheyenne,  are  the  same  to  Oraalia, 
St.  Joseph  and  Kansas  City. 

7.  Chicago,  Kansas  City,  Omaha  and  St.  Louis  are  the  large 
*'  packing  centers  "  and  take  rank  in  the  order  in  which  they  are 
named.  The  principal  cattle  producing  territories  on  tlie  i^outh- 
west  are  in  Texas,  west  of  a  line  tlriiwn  north  and  south  through 
Ft.  Worth  and  in  New  Mexico  and  Arizona,  and  on  the  west  and 
nwrtliwL'St,  in  Colorado,  Utah,  tlie  Dakotas,  Wyoming  and  Mon- 
tana. Cattle  are  also  procured  from  Kansjis,  Oklahoma, 
Indian  Territory,  Northern  Nebraska,  Idiiho,  Oifgon  and 
Wa-hihL'ton.  Tlie  larger  portion  of  the  cattle  "packed"  at 
<»;..i('!a    is    from   tlie  west   and   northwest     Kansas  City    pro- 
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cnres  cattle  principally  on  the  south  and  southwest  from  Kan« 
sas,  Oklahoma,  Indian  Territory,  Texas,  New  Mexico  and 
Arizona,  and,  on  the  west,  from  Colorado  and  Utah.  Kansas 
City  is  more  favorably  situated  than  Omaha  with  reference  to 
the  cattle  producing  territory  on  the  soutli  and  southwest*  and 
Omaha,  by  the  short  lines  through  Pueblo,  Colorado  Springs, 
Denver  and  Cheyenne,  is  nearer,  as  before  stated,  to  the  territory 
west  of  those  points  and  is  also  more  favorably  situated  than 
Kansas  City  with  reference  to  the  north  and  northwest 

The  rates  on  cattle,  as  before  stated,  not  only  from  Trinidad^ 
Pueblo,  Colorado  Springs,  Denver  and  Cheyenne,  but,  also  from 
territory  west  of  those  gateways,  are  the  same  to  Kansas  City, 
St.  Joseph  and  Omaha.  The  Union  Pacific,  after  passing  west 
through  Cheyenne,  has  a  line  from  Granger,  Wyoming,  to  the 
northwest  through  Idaho,  Oregon  and  Washington,  and  the  rates 
from  stations  on  that  line  in  those  northwestern  states  are,  also,  the 
same  to  Kansas  City  and  St.  Joseph  as  to  Omaha.  On  the  roads  to 
the  north  of  Cheyenne,  known  as  the  "North  Western  Lines,** 
The  Fremont,  Elkhorn  &  Missouri  Valley  and  The  Burlington  & 
Missouri  River,  which  run  from  Omaha  northwest  through 
Northern  Nebraska,  Wyoming  and  Montana,  the  rates  are  lower 
to  Omaha  than  to  Kansas  City  and  St.  Joseph.  The  differential 
in  favor  of  Omaha  from  stations  on  the  Fremont,  Elkhorn  & 
Missouri  Valley  road  appears  to  be  $20.00  per  car,  and,  on  the 
Burlington  &  Missouri  River  road,  $12.00  per  car.  The  rates 
from  the  north  over  the  Sioux  City  and  Pacific  and  the  Chicago, 
St.  Paul,  Minneapolis  &  Omaha  roads  are  more  favorable  to 
Omaha  than  to  Kansas  City.  Cattle  from  the  northern  part  of 
Soutli  Dakota  and  from  North  Dakota  go  mainly  to  Chicago. 
From  the  southwest,  on  the  lines  of  the  Atchison,  Topeka  & 
Santa  Fe  System,  from  Trinidad  to  £1  Paso,  Texas,  and  through 
New  Mexico  and  Arizona,  and  from  all  Southern  and  Texas 
points,  the  rates  are  lower  to  Kansas  City  and  St.  Joseph  than  to 
Omaha.  The  differential  from  Texas  points,  as  before  stated, 
varies,  but  is  in  no  case  less  than  5  cents  per  100  lbs.  The  rate, 
for  instance,  from  El  Paso,  on  the  extreme  western  boundary 
line  of  Texas,  to  Kansas  City  is  57  cents  per  100  lbs.  and  to 
Omaha  62  cents.  The  car-loads  range,  according  to  length  of 
ear,  from  19,000  lbs.  to  24,000  lbs.     The  mininmm  car-load  of  what 
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is  termed  the  ^^ standard  oar"  is  19,000  lbs., and  on  that  car  load, 
the  differential  in  favor  of  Kansas  City  on  shipments  from  El 
Paso  would  be  $9.50.  On  a  ^^  standard  car  "  load  from  Billings^ 
Mcntana,  in  the  northwest,  to  Omaha,  the  rate  is  $88.00,  and  to 
Kansas  City,  $98.00,  the  differential  in  favor  of  Omaha  being 
$10.00. 

On  shipments  of  cattle  from  Texas  points  via  Kansas  City  to 
Omaha,  the  regular  and  short  line  route,  the  roads  north  of 
Kansas  City,  which  continue  the  transportation  from  that  point 
on  to  Omaha,  demand  $20,00  per  car  for  that  service.  As  the 
differential  of  5  cents  a  hundred  pounds  only  amounts  to  $9.60  on 
a  minimum  carload  of  19,000  lbs.  and  $12.00  on  a  maximum  car> 
load  of  24,000  lbs.,  the  roads  south  of  Kansas  City  have  to 
*^ absorb"  in  their  rates  to  Kansas  City  the  difference  between 
these  differentials  and  the  $20.00  demanded  by  the  roads  running 
from  Kansas  City  to  Omaha — in  other  words,  the  roads  trans- 
porting cattle  to  Kansas  City  billed  and  destined  to  Omaha, 
would  receive  in  the  first  instance  $10.50,  and  in  the  second, 
$8.00  less  for  the  service  rendered  by  them  than  if  the  haul 
terminated  at  Kansas  City. 

On  shipments  of  cattle  from  a  large  number  of  points  on  the 
Union  Pacific  road  west  and  northwest  of  Cheyenne  via  Omaha 
and  Kansas  City  to  Chicago,  the  rates  via  Kansas  City  are  from 
$10.00  to  $15.00  per  car  higher  than  via  Omaha.  As  a  general 
rule  rates  from  the  west  through  Omaha  and  Kansas  City  to 
Chicago  are  the  same. 

The  privilege  is  granted  the  shipper  on  most  shipments  of 
cattle  from  the  west  and  the  northwest  ^^ billed  through"  to 
Chicago  of  ^^ stoppage  in  transit"  at  Omaha,  St  Joseph,  and 
Kansas  City,  for  the  purpose  of  enabling  the  shipper  to  try  those 
intermediate  markets,  and,  if  they  are  not  found  satisfactory,  to 
reload  and  reship  on  to  the  ultimate  market,  Chicago,  at  the 
balance  of  the  through  rate.  This  privilege  is  also  allowed  at 
KaiK^as  City,  St.  Joseph  and  St.  Louis  on  shipments  from  Texas 
"  billed  through  "  via  either  of  those  cities  to  Chicago,  but  is  not 
granted  at  Omaha  on  shipments  from  Texas  via  that  point  The 
rate  on  shi])ineiits  from  Texas  via  Omaha  to  Chicago  is  made  up 
of  a  through  rate  to  Omaha — that  is,  a  rate  less  than  the  sum  of 
the  locals  of  the  members  of  the  through  lines  to  Omaha — and 
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the  local  rate  from  Omaha  to  Chicago;  in  other  words,  there  is 
no  through  rate,  in  the  ordinary  sense,  from  Texas  via  Omaha  to 
Chicago,  and  cattle  are  rarely,  if  ever,  billed  through  by  that 
route.  Shipments  of  cattle  from  Texas  points  via  Omaha  to 
Chicago  would  consume  from  8  to  12  hours  more  time  than  via 
Kansas  City.  Confinement  in  cai^s  is  injurious  to  cattle.  It  re- 
sults in  "  shrinkage "  in  weight,  and  the  longer  the  confinement 
the  greater  the  "  shrinkage." 

8.  Omalia  packers  receive  some  hogs  from  western  Iowa,  but 
the  bulk  of  their  supply  comes  from  Nebraska.  From  points  in 
the  southern  half  of  Nebraska  nearer  to  Omaha  than  to  Kansas 
City,  the  mtes  to  Kansas  City  are  as  low  as  those  to  Omaha.  In 
northern  Kansas  from  points  nearer  to  Kansas  City  than  to 
Omaha,  the  rates  are  higher  to  Omaha  than  to  KiinBas  City. 
Tliere  appear  to  be  more  competing  lines  of  transportation 
leading  from  southern  Nebraska  and  northern  ICansas  to  Kansas 
City  than  to  Omaha.  The  transportation  of  hogs  from  points  in 
Nebraska  to  Omaha  is  wholly  intrastate. 

9.  On  shipments  from  Omaha  the  rates  on  packing  house  pro- 
ducts are  the  same  as  those  from  ICansas  City  to  Trinidad, 
Pueblo,  Colorado  Springs,  Denver  and  Cheyenne  and  points  west 
of  those  gateways  to  the  Pacific  coast,  and,  also,  to  points  to  the 
northwest  in  Washington,  Oregon  and  Idaho.  The  rates  from 
Kansas  City  are  higher  than  those  from  Omaha  to  points  in 
Nebraska  and  Wyomina;  on  the  Fremont,  Elkhom  &  Missouri 
Yalley  road,  to  points  in  Montana  on  the  Burlington  &  Missouri 
Biver  road  and  to  points  in  the  Dakotas. 

CONCLUSIONS. 

While  the  testimony  in  this  case  and  the  argument  of  counsel 
are  devoted  largely  to  rates  between  the  extreme  Southwest 
(New  Mexico  and  Arizona),  the  West,  the  Northwest  and  the 
North,  on  the  one  hand,  and  Omaha  and  Kansas  City  on  the 
other,  the  only  rates  in  issue  under  tiie  complaint,  or  which  are 
specifically  complained  of  as  being  in  violation  of  law,  are  those 
between  Omaha  and  Texas  points. 

It  is  stated  in  the  printed  argument  filed  by  counsel  for  oom* 
plainant : 
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**  The  complaint  charges  respondent  companies  with  establish- 
ing excessive  rates  and  unjust  discrimination  against  Omaha  in 
the  following  particulars:  (1),  in  making  class  rates  between 
Omaha  and  Teitas  poirUa:  (3),  in  making  rates  on  sugar  from 
Texds  poirUs  to  Omaha ;  (8),  m  making  rates  on  cattle  shipjped 
from  Teicaa  paints  to  Omaha ;  (4),  in  making  rates  on  packing 
house  products  between"  (from)  '^ Omaha  and"  (to)  "TkwM 
points.  (Note. — The  rates  on  cotton  seed  oil  from  Texas  points 
to  Omaha  are  also  embraced  in  the  complaint) 

The  complaint,  it  is  true,  charges  that  the  rates  in  question  are 
^'unreasonable  and  excessive"  as  weU  as  ^Hin justly  discrimina* 
tory,"  but  the  charge  insisted  upon  in  argument  is,  that  they  are 
in  violation  of  section  8  of  the  act  to  regulate  commerce,  which, 
among  other  things,  prohibits  rates  unduly  or  unreasonably 
prejudicial  or  disadvantageous  to  one  locality  and  unduly  or  un- 
reasonably preferential  or  advantageous  to  another. 

The  rates  complained  of  are  of  two  kinds,  eammodity  and  ctam 
rates.  With  respect  to  the  commodity  rates  between  Omaha  and 
Texas  points,  it  is  claimed  on  the  part  of  complainant,  that  they 
should  *'not  exceed  those  between  Kansas  Oity  and  Texas  points," 
and,  as  to  the  class  rates  between  Omaha  and  Texas  pcmits,  that 
they  should  not  exceed  the  class  rates  between  St  Joseph,  Kansas 
City,  St  Louis,  Hannibal,  Keokuk,  Ft  Madison,  Davenport^ 
Eock  Island  and  Moline,  and  Texas  points. 

1.  We  will  first  consider  the  charge,  that  the  commodity  rates 
between  Omaha  and  Texas  points  are  unduly  preferential  to 
Kansas  City  and  unduly  prejudicial  to  Omaha,  and  the  conten- 
tion, upon  which  the  charge  is  predicated,  namely,  that  those 
rates  should  not  exceed  the  rates  between  Kiinsas  City  and  Texas 
points. 

The  ten  Texas  cities  named  in  the  tables  of  distances  by  short  lines 
to  Texas  points  given  in  our  statement  of  facts,  embrace  commercial 
centers  located  on  or  near  the  northern,  southern,  eastern  and 
western  boundaries  and  throughout  the  most  thickly  populated  and 
highly  improved  portions  of  the  State.  The  short  lines  to  and  from 
Omaha  are  via  Kansas  City  and  are  in  each  instance  195  miles 
longer  to  Omaha  than  to  Kansas  City.  (They  are  126  miles 
longer  to  Omaha  than  to  St.  Joseph,  that  city  being  69  miles 
north  of  Kansas  City.)  It  was  testified  at  the  hearing  by  the 
General  Manager  of  the  Union  Stock  Yards  at  Omaha,  a  witness 
43 
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for  the  complainant,  that  ''  the  rate  to  Kansas  City  is  reason- 
able," and,  as  stated  by  him,  "  no  question  of  that  is  made."  If 
the  rate  to  Kansas  City  is  only  reasonable,  the  charge  of  the  same 
rate  for  the  continuation  of  the  haul  195  miles  further  on  to 
Omaha  would  make  no  allowance  for  the  expense  and  value  of 
that  additional  service.  It  would  be  rendering  this  service  with- 
out compensation  and  the  demand  of  the  complainant  is,  in  effect, 
that  it  be  required  to  be  so  rendered. 

This  demand  is  placed  upon  the  ground,  that  the  rates  over 
the  lines  from  the  West  through  Pueblo,  Colorado  Springs,  Den- 
ver and  Cheyenne,  and  over  the  Union  Pacific  railway  from  the 
Northwest  through  Cheyenne,  are  the  same  to  Kansas  City  as  to 
Omaha,  although  the  distances  to  Omaha  are  less  than  those  to 
Kansas  City.  As  shown  in  the  tables  of  distances  in  our  state- 
ment of  facts,  the  distances  by  short  lines  to  Omaha  are  less  than 
those  to  Kansas  City,  as  follows :  from  Cheyenne  by  162  mileSi 
from  Denver  by  101  miles,  from  Colorado  Springs  by  95  milesy 
and  from  Pueblo  by  17  miles.  Because  these  differences  in  dis- 
tance are  ignored  in  making  rates  to  Omaha  and  Kansas  City  by 
the  lines  through  these  gateways  from  the  West  and  Northwest, 
it  is  claimed  that  the  same  course  should  be  pursued  by  the  lines 
between  Texas  points  and  those  cities,  and  that  because  it  is  not^ 
the  higher  rates  between  Omaha  and  Texas  points  than  between 
Kansas  City  and  Texas  points  are  "  unjustly  discriminatory  "  and 
unlawful.  This  claim  is  based  upon  two  assumptions:  firsts 
that  making  the  same  rates  to  Omaha  and  Kansas  City  jErom  the 
West  and  Northwest  via  the  cities  named,  r^ardless  of  the  dif- 
ferences in  distance,  is  lawful,  and,  secondj  this  being  so,  that  the 
circumstances  and  conditions  are  the  same  or  substantially  the 
same  in  that  case  as  in  the  case  of  transportation  between  Kansas 
City  and  Omaha,  respectively,  and  Texas  points. 

The  general  rule  is,  as  laid  down  in  the  answer  of  the  Missoari, 

Kansas  &  Texas  Bailway  Company,  namely,  that  camera  have 

no  '^  right  to  disregard  distance  and  natural  advantages  in  order 

to  bring  about  a  commercial  equality."    This  isin  accordance  with 

the  uniform  ruling  of  this  Commission.     In  MoMarran  v.  Cfrand 

Trunk  R,  Co.  3 1.  C.  C.  Rep.  252,  2  Inters.  Com.  Bep.  604,  it  was 

held  that, 

''Due  regard  to  distance  proportions  should  be  observed  in 
connection  with  the  other  oonaiderationa  that  are  material  m  fia^ 
ing  transportation  cha/rgeeP 
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And  in  the  Freight  Bureau  of  the  (Xneinnati  Chamber  of 
Commerce  v.  Cincinnatij  N*  0.  db  T.  P.  R.O0.6L  0.  0.  Rep. 
195,  4  Inters.  Com.  Rep.  592,  it  is  said : 

^*  It  is  not  the  duty  of  carriers,  nor  is  it  proper,  that  thej  un- 
dertake by  adjustment  of  rates  or  otherwise  to  mipair  or  neutral- 
ize the  natural  commercial  adyanta<^es  resulting  from  location  or 
other  favorable  condition  of  one  territory  in  oraer  to  put  another 
territory  on  an  equal  footing  with  it  in  a  common  market  Each 
locality  competing  with  others  in  a  common  market  is  entitled  to 
reasonable  and  just  rates  at  the  hands  of  the  carriers  serving  it 
and  to  the  benefit  of  all  its  natural  advantages.  Jamee  dk  M. 
Buggy  Co.  v.  Cincinnati,  N.  0.  db  T.  P.  B.  Co.  8  Inters.  Com. 
Rep.  682,  4  I.  C.  C.  Rep.  744 ;  Baworth  y.  Northern  Poo.  B. 
Co.  3  Inters.  Com.  Rei).  857,  5  L  0.  O.  Rep.  284 ;  Eau  Claire 
Board  of  Trade  v.  Chicago,  M.  dh  8t.  P.  B.  Ch.  4  Inters.  Com. 
Rep.  65,  5  I.  C.  C.  Rep.  264 ;  Chamber  qf  Commerce  (f  Minne- 
apolis V.  Oreoit  Northern  B.  Co.  4  Inters.  Com.  Rep.  WO,  5  L  0. 
C.  Rep.  571.  If  this  result  in  jirejudice  to  one  ana  advantage  to 
another,  it  is  not  the  undue  prejnmce  or  advantage  forbidden  b;^ 
the  statute,  but  flows  naturally  from  conditions  I^ondthe  legit%- 
mate  sphere  of  legal  or  other  regvlaUon.^^ 

Omaha  and  Kansas  City  are  gateways  on  the  MisBOuri  RiTer 
through  which  traffic  naturally  flows  between  the  West  and  the 
East.  They  are  on  different  Trunk  lines  which  are  practically 
parallel  from  Cheyenne,  Denver,  Colorado  Springs  and  Pueblo 
as  far  as  Omaha  and  Kansas  City,  and  which  compete 
for  the  business  to  Missouri  and  Mississippi  River  points, 
Chicago  and  the  East.  The  transportation  from  the  West 
through  Pueblo,  Colorado  Springs,  Denver  and  Cheyenne  and 
from  the  northwest  through  Cheyenne  is  not  via  Kwnsas  City  to 
Omaha  as  is  the  case  m  transportation  from,  Texas  points  to 
Omaha^  and  Omaha  is  not  on  the  direct  and  natural  course  of 
traffic  from  Texas  points  to  the  Mississippi  River,  Chicago  and 
the  East.  The  circumstances  and  conditions  in  the  two  cases  are, 
therefore,  not  substantially  similar,  and,  if  the  practice  of  ignor- 
ing distance  in  the  one  (to  the  extent  shown)  is  lawful — a  ques- 
tion upon  which  we  express  no  opinion — ^it  furnishes  no  warrant 
for  a  like  practice  in  the  other. 

What  we  have  said  above  as  to  the  contention  that  Omaha 
shoiWd  have  the  same  rates  on  commodities  from  Texas  points  as 
Kansas  (>itj  because  Kansas  City  has  the  same  rates  from  the 
West  and  parts  of  the  Northwest  as  Omaha,  applies  to  rates  on 
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Bhipments  of  packing-house  products  90vih  hound  from  Omaha 
to  Texas  points  as  well  as  to  rates  on  shipments  of  live  stock, 
cotton  seed  oil  and  sugar  rtorth  bound  from  Texas  points  to 
Omaha.  The  differential  on  sugar  in  favor  of  Kansas  City  is 
stated  in  the  complaint  to  be  6  cts.  per  100  lbs.,  but  it  is  now,  as 
appears  from  our  statement  of  facts,  3  cts.  per  100  lbs.  Ootton 
seed  oil  is  not  shipped  from  the  West  or  Northwest  and,  there- 
fore, the  reasoning  of  complainant  does  not  apply  to  it 

The  complainant  further  contends  that  a  *'  spirit  of  discrimina- 
tion and  determination  to  give  Kansas  City  and  St.  Joseph  an 
undue  preference  and  advantage"  over  Omaha  are  exhibited  not 
only  by  roads  from  the  West  and  through  Cheyenne  from  the 
Northwest  in  making  the  rates  to  Omaha  as  high  as  those  to 
Kansas  City,  but  also  by  the  roads  running  through  Northern 
Nebraska  and  north  of  Cheyenne  into  Wyoming  and  Montana, 
and  by  the  roads  to  the  Dakotas  and  Minnesota,  in  that,  while 
their  cattle  rates  to,  and  packing-house-product  rates  from,  Omaha, 
are  lower  than  the  rates  on  those  commodities  to  and  from  Kansan 
City,  they  do  not  favor  Omaha  to  the  extent  the  rates  on  the  roads 
from  the  territory  (Arizona  and  New  Mexico)  southwest  from 
Trinidad  and  from  Texas,  Indian  Territory,  Oklahoma  and  Kan- 
sas, favor  Kansas  City.  This,  as  matter  of  fact,  is  disputed  by 
counsel  for  respondents.  Instances  are  given  on  both  aides, 
which,  it  is  claimed,  show  favoritism  in  the  one  case  to  "Kh^iwi 
City  and  in  the  other  to  Omaha.  It  is  unnecessary  to  go  into  an 
analysis  of  the  rates  involved  in  this  controversy,  as  the  rates 
from  and  to  other  than  Texas  points  are  not  in  issue  in  this  pro- 
ceeding and  the  main  lines  and  roads  to  the  West,  Northwest  and 
North  of  Omaha  are  not  made  parties  defendant.  Conceding 
the  contention  of  complainant  to  be  well  founded  in  fact,  it  is  mani- 
fest, if  it  constitutes  any  ground  of  complaint,  that  it  shonld  be 
made  against  those  lines  and  roads,  which,  it  is  claimed,  although 
leading  from  and  to  territories  nearer  to  Omaha  than  to  Kansas 
City,  favor  Kansas  City  in  their  rates  to  a  greater  extent  than  the 
roads  leading  from  and  to  territory  nearer  to  Kansas  Citjr  than  to 
Omaha  favor  Omaha. 

In  connection  with  the  commodity  rates  on  cattle  may  be  con- 
sidered the  charge  in  the  complaint,  that  shippers  from  Texas 
'^  are  not  quoted  rates  "  (cattle)  '^  to  Chicago  through  South  Omaha 
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that  can  be  uflod/'  while  ^'  they  are  quoted  through  rates  to  Chi- 
cago via  St.  Joseph  or  Kansas  City."  Through  rates  are  matters 
of  contract  between  carriers  composing  through  lines  and  ^^no 
power  existed  at  common  law  and  none  is  given  by  the  Act  to 
regulate  commerce  to  court  or  Commission  to  compel  connecting 
companies  to  contract  with  each  other  or  to  unite  in  a  joint  tariff." 
Chicago  dk  N.  W.  JR.  Oo.  v.  Osbamej  52  Fed.  Bep.  913,  4  Inters. 
Com.  Bep.  257.  Even  if  it  was  a  matter  within  the  discretion  and 
authority  of  the  Commission,  carriers  should  not,  as  a  general  rule, 
be  required  to  make  through  rates  over  indirect  routes  or  routes 
which  are  comparatively  impracticable  for  the  transportation  of 
the  traffic  to  which  the  rates  are  to  be  applied.  Cattle  are  not 
'^  billed  "  and  shipped  from  Texas  via  Omaha  to  Chicago,  because 
Omaha  is  off  the  direct  and  natural  line  of  transit.  Omaha  and 
Kansas  City  being  about  the  same  distance  from  Chicago,  the  route 
via  Omaha  is  about  195  miles  (the  distance  from  Kansas  City  to 
Omaha)  longer  than  the  route  via  Kansas  City,  and  on  a  shipment 
via  Omaha  from  eight  to  ten  hours  more  time  would  be  required 
than  on  a  shipment  via  Kansas  City.  Time  is  a  matter  of  the  first 
importance  in  the  transportation  of  cattle,  as  ^shrinkage"  and 
injury  to  health  result  from  prolonged  confinement 

The  charge  was  made  at  the  hearing  and  urged  in  argument, 
but  not  set  forth  in  the  complaint,  that  Omaha  is  unjustly  dis- 
criminated against  because  on  shipments  of  cattle  from  Texas  to 
Chicago  under  a  through  bill  of  lading  and  a  through  rate,  the 
privilege  of  '*  stoppage  in  transit "  or  unloading  and  trying  the 
intermediate  market  and,  if  that  is  not  found  satisfactory,  of  re- 
loading and  shipping  on  to  Chicago  at  the  balance  of  the  through 
rate,  is  allowed  at  Kansas  City  and  St.  Joseph  on  such  shipments 
via  those  cities,  but  is  not  permitted  at  Omaha  in  case  shipments 
are  made  via  Omaha.  This  privilege  of  **  stoppage  in  transit " 
is  analogous  in  character  to  that  of  '^  milling  in  transit "  and  the 
question  as  to  its  lawfulness  is  one  of  difficulty  and  importance. 
As  it  is  not  put  in  issue  in  the  pleadings,  we  cannot  authorita- 
tively determine  it  in  this  case,  and  deem  it  our  duty  to  refrain 
from  any  expreesions  of  opinion  until  the  question  is  regularly 
raised  and  fully  discussed  in  all  its  bearings.  It  may  be  said, 
however,  that,  if  the  privilege  be  lawful,  the  granting  of  it  to 
one  locality  and  denial  of  it  to  another  r.ndor  substantially  simi- 
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lar  circumBtances,  would  be  an  unjust  discrimination  against  the 
latter. 

Among  the  '^  examples  "  given  in  the  complaint,  illustrating,  as 
claimed  by  the  complainant,  the  advantages  in  rates  enjoyed  by 
Kansas  City  over  Omaha,  and  to  which  a  large  amount  of  the 
testimony  and  argument  is  devoted,  are  the  rates  on  hogs  from 
Southern  Nebraska  to  Omaha  and  Ejinsas  City.  Tliese  rates,  it 
is  alii'ged,  arc  the  same  to  those  cities  '^  from  the  best  hog-raisiiig 
sections  in  Nebraska,*'  although  the  distances  to  Omaha  are  ma- 
terially less  than  to  Kansas  City.  On  tlie  other  hand  from  Kan- 
sas, where  the  situation  as  to  distance  is  reversed,  the  rates  to 
Omaha,  it  is  said,  are  higher  than  to  Kansas  City.  The  rates  to 
Omaha  are  not  complained  of  as  being  excessive  but  it  is  claimed 
that  the  raters  from  Nebraska  to  Kansas  City  are  too  low,  and  the 
secretary  of  the  complainant,  who  made  affidavit  to  the  com- 
plaint and  was  also  examined  as  a  witness  for  complainant,  stated 
at  the  hearing,  *'  We  want  rates  raised  from  Southern  Nebraska 
points  to  Kansas  City.  Except  on  local  business,  they  are  charg- 
ing too  cheap  for  the  distance."  The  Oeneral  Bfanager  of  the 
Union  Stock  Yards  at  Omaha,  a  witness  for  complainant,  said 
"  We  would  not  ask  a  reduction  in  rates'^^  (to  Omalia),  "  but  that 
an  adjustment  might  be  made  advancing  Kansas  City  rates." 
There  is  nothing  indicating  that  the  Kansas  City  rates  are  unrear 
ably  low  except  the  fact,  as  it  is  claimed,  that  they  are  lower  in 
proportion  to  distances  than  the  Omaha  rates.  This,  in  itself,  is 
as  conclusive  proof  that  the  Omaha  rates  are  too  high  as  that  the 
Kniisjis  tUty  rates  are  too  low.  If,  moreover,  the  proof  were 
suitioient  to  authorize  our  finding  that  the  Kansas  City  rates  are 
unreasonably  low,  we  have  held  that  that  fact  does  not  render 
them  '^illegal  in  a  sense  that  will  authorize  the  Commission  to 
prohibit  their  being  made."  In  Re  Chicago^  St,  P,  dk  K.  C. 
li.  Co.  2  I.  C.  C.  Rep.  231,  2  Inters.  Com.  Rep.  137.  The  rates  to 
Kansas  City  and  Omaha,  respectively,  are  for  the  most  part,  if 
not  entirely,  over  diirerent  lines  of  carriers,  and  are  for  transpor- 
tation in  different  directions.  The  rates  from  Kansas  to  Omaha, 
which  are  larger  for  the  greater  distance  to  Omaha  than  the  rate« 
for  the  shorter  distance  from  Kansas  to  Kansas  City  arc  not  open 
to  exception  on  that  account. 

The  contention  of  the  complainant  as  to  the  rates  on  syrup 
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manufactured  of  glucose,  from  Omaha  and  from  Chicago,  Peoria 
and  Davenport  to  Texas,  and  as  to  the  rate  from  Omaha  to  Texas 
on  ^^  boots,  shoes,  hats,  caps,  dry  goods  and  other  merchandise 
purchased  east "  will  be  considered  in  connection  with  class  rates 
from  those  points. 

2.  With  respect  to  cldss  rates  between  Omaha  and  Texas 
points,  as  we  have  seen,  it  is  claimed  on  the  part  of  complainant, 
that  they  should  not  exceed  the  class  rates  between  St.  Joseph, 
Kansas  City,  St.  Louis,  Hannibal,  Keokuk,  Ft.  Madison,  Daven- 
port, Rock  Island  and  Moline,  and  Texas  points. 

As  a  basis  for  fixing  class  rates  to  and  from  Texas  points,  the 
roads,  as  stated  in  our  findings  of  facte,  have  established  certain 
territories ;  Kansas  City  and  St.  Joseph  being  placed  in  what  is 
termed  '^  Kansas  City  Territory,"  and  given  the  same  rates,  and 
the  other  cities  above  named — St.  Louis,  Hannibal,  Keokuk,  Ft. 
Madison,  Davenport,  Bock  Island  and  Moline — being  placed  in 
what  is  termed  '^  St.  Louis  Territory  "  and  given  the  same  rates. 

What  we  have  said  in  the  preceding  subdivision  of  this  opinion 
as  to  according  to  Omaha  the  same  rates  on  oanmioditiesj  to  and 
from  Texas  points  as  are  established  for  the  first  two  of  the  above 
cities,  to  wit,  Kansas  City  and  St  Joseph,  applies  equally  to  class 
rates,  and  it  follows  that  Omaha  is  not  entitled  to  the  same  class 
rates  to  and  from  Texas  points  as  are  given  Kansas  City  and  St. 
Joseph — the  haul  to  or  from  Omaha  by  the  short  lines  being  via 
Kansas  City  and  195  miles  longer  that  the  haul  to  or  from  Kan- 
sas City  and  126  miles  longer  than  the  haul  to  or  from  St.' 
Joseph. 

As  to  the  cities  in  "  St.  Louis  Territory,"  to  wit,  St.  Louis, 
Hannibal,  Keokuk,  Ft.  Madison,  Davenport,  Bock  Island  and 
Moline,  it  will  be  seen  from  the  tables  of  short  lines  in  our  state- 
ment of  facts,  that  St.  Louis  is  for  the  most  part  a  materially 
shorter  distance  point  from  the  Texas  cities  named  in  those  tables 
than  Omaha ;  that  Hannibal  is  the  shorter  distance  point  by  28 
miles  than  Omaha  from  all  except  Paris ;  that  Keokuk  is  the 
longer  distance  point  in  most  cases  by  31  miles ;  that  Ft.  Madison 
is  the  longer  distance  point  from  all  by  26  miles ;  and  HuU  Da/ih 
evpoi'U  Rock  Idand  and  Moline  (which  are  located  near  each 
otlier)  are  tfie  longer  distance  points  in  every  instance  by  I40 
m  lies. 
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The  claim  of  the  complainant,  that  the  class  rates  between 
Omaha  and  Texas  points  should  not  exceed  thosd  between  the 
last  named  three  cities — Davenport,  Bock  Island  and  Moline — to 
and  from  which  the  haul  is  140  miles  longer  than  to  and  from 
Omaha,  is  not  without  foundation  and  must  be  sustained.  The 
materially  shorter  distance  to  and  from  Omaha  would,  other 
things  being  equal,  entitle  that  city  to  proportionately  lower  rates 
than  are  given  those  points.  The  principal  dissimilarity  of  cir- 
cumstance and  condition  attending  the  transportation  in  the  two 
cases  is  the  fact,  that  Davenport,  Rock  Island  and  Moline  are  on 
the  more  direct  route  of  traffic  between  Texas,  on  the  one  hand, 
and  Chicago,  and  the  East,  on  the  other.  Due  allowance  will,  in 
our  opinion,  be  made  for  any  existing  dissimilarity  by  ignoring 
the  advantage  possessed  by  Omaha  of  being  the  shorter  distance 
point  by  140  miles  and  giving  Omaha  rates  not  higher  than  those 
fixed  for  Davenport,  Rock  Island  and  Molina. 

Davenport,  Rock  Island  and  Moline  are  Hissiedppi  River 
points  and  they  have  the  same  rates  as  St.  Louis  and  other  Missis- 
sippi River  points  in  ^'St  Louis  Territory."  Giving  Omaha 
rates  not  higher  than  those  of  Davenport,  Rook  Island  and  Mo- 
line, will,  therefore,  place  Omaha  on  the  same  footing  as  St 
Louis.  If  this  results  in  injustice  to  St.  Louis,  as  the  rates  to  that 
city  are  not  in  issue  in  this  proceeding,  it  is  left  to  the  roads  to  so 
readjust  those  rates  as  to  obviate  such  injustice.  The  claim  on 
the  part  of  the  roads,  that,  because  they  are  all  Mississippi  River 
points,  the  same  rates  must  be  given  Davenport,  Rock  Island  and 
Moline  as  are  given  St.  Louis,  although  the  former  cities  are  over 
two  hundred  miles  north  of  the  latter,  gives  countenance  to  a  like 
claim  on  the  part  of  Omaha,  that,  because  they  are  both  Missouri 
River  points,  Omaha,  although  195  miles  north  of  Kansas  Oity,  is 
entitled  to  the  same  rates  as  Kansas  City. 

It  appears  from  the  tables  of  rates  heretofore  given,  that  as  to 
most  of  what  are  termed  ^'  Texas  Common  points "  the  Kansas 
City  and  ^*  Kansas  City  Territory "  rates  are  as  high  as  the  St. 
Louis  and  '^  St.  Louis  Territory  "  rates ;  that  as  to  some  "  Common 
points "  and  all  other  than  '^  Common  points,"  the  Kansas  City 
and  ^^ Kansas  City  Territory'-  rates  are  lower  than  the  St.  Louis 
and  '^  St.  Louis  Territory"  rates.  As  the  Omaha  rates  are  based 
on  the  Kansas  City  rates,  it  results,  under  the  differentiak  in 
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force,  that  with  respect  to  those  points  as  to  which  the  Kansas 
City  rates  are  as  higli  as  the  St  Lonis  rates,  the  Onuiha  rates  are 
as  high  as  the  Chicago  rates — ^notwithstanding  the  &ct,  that  by 
the  short  lines  set  forth  in  oar  statement  of  fiiotB  £lhieago  is  the 
longer  distance  point  than  Omaha  in  most  instances  by  over  900 
miles. 

It  also  results  ttiat  in  those  cases  where  the  *^  Kansas  Oity  Ter- 
ritory "  rates  are  the  same  as  the  ^*  St.  Lonis  Territory  "  rates,  the 
giving  to  Omaha  of  rates  not  higher  than  those  of  Davenport, 
Bock  Island  and  Moline  (^^  St.  Lonis  Territory "  points),  will  be 
according  to  Omaha  rates  not  higher  than  the  Kansas  City  rates. 

Ko  reason  is  assigned,  and  we  can  conceive  of  none,  for  the 
distinction  made  in  giving  ^*  Kansas  City  Territory "  points  as 
high  rates  as  "  St  Lonis  Territory"  points  in  the  instances  named 
and  lower  rates  in  otiiers.  This  distinction,  it  will  be  observedi 
is  not  made  with  respect  to  '^  St  Lonis  Territory  points."  Their 
rates  appear  to  be  the  same  for  the  most  part  to  ^Common 
points  "  and  to  other  than  ^'  Common  points." 

While  we  are  not  advised  why  Kansas  City  class  rates  are  in 
any  instance  made  as  high  as  St  Lonis  territory  rates  and  it  is 
clear  that  Omaha  rates  should  in  all  cases  be  higher  than  those  of 
Kansas  City,  yet  as  the  Kansas  City  as  well  as  the  St  Lonis  ter- 
ritory rates,  are  not  in  issue  in  this  proceeding  and  there  is  no 
evidence  bearing  upon  their  reasonableness  in  themselves  or  rela- 
tively, no  order  will  be  made  in  respect  to  them.  For  the  pres- 
ent, the  matter  of  their  readjustment  in  accordance  with  what 
may  appear  to  be  consistent  and  lawful,  will  be  left  to  the  carriers 
interested. 

Our  conclusion  is  that  the  maxima  class  rates  given  Omaha 
should  not  be  as  Jiigli  as  the  Chicago  rates  and  that  they  should  in 
no  case  exceed  those  fixed  for  Davenport,  Bock  Island  and 
Moline. 

It  follows  from  what  we  have  said  as  to  class  rates,  that  the 
rate  on  syrup  from  Omaha  should  not  exceed  that  from  Daven- 
port. ^'  Boots,  shoes,  hats,  caps  and  dry  goods  purchased  East " 
are  Class  1  traffic.  The  Class  1  rate  from  Omaha  to  Denison, 
Sherman,  Wichita  Falls,  Dallas,  Ft.  Worth,  Waco  and  Temple  is 
now  the  same  as  that  from  Davenport,  Bock  Island  and  Moline. 
44 
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Under  our  conclusion  above  stated,  the  rate  on  this  class  from 
Omaha  will  in  no  instance  be  in  excess  of  the  rate  from  the  latter 
points. 
An  order  will  issae  in  accordance  with  oar  views  iierein  set 

forth. 
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RRtes  OD.     F.  ScJiamaeAer  MiOinff  Co.  w.  Ohteago,  R  I.  d  P.  R.  Of.  n. 
BURDEN  or  PROOF, 

Ai  to  exoeHlTe  rate*.     TVuj/  Bd.  of  Ttade  v.  Alabama  M.ROa.l. 

Truak  Farvtert  Amo.  t.  Sarthtaii^m  R  Oo.  396. 

KtanM  t.  Utttim  P.  B.  Ob.  630. 
CABBAGE. 

B>t«a  OB.     IVtuA  Farmert'  Atto.  y.  IftrrOeaMem  R.  Oa.  MS. 
CAHLOADa 

Ratea  on.    F.  aehumaeUr  MiUii^  Oo.  i.  Ohicago.  B.  I.  <t  P.  &  Oo.  SL 

Duncan  T.  Aleiiuuii,  T.  A  S.  F.  B.  Oo.  80. 

BMmtr  v.  MamplUt  <t  C.  R.  Co.  257. 

See  also  Cabhierb,  uoder  heading  aa  to  Carload  rata, 
CARRIERS.    See  also  Action  or  Surr,  a,  8;  Eviukmcb,  1 ;  Ihtkhstats  Com- 

MERCB    COMHISBION,  8,  II,  12^    RSCICIVBRB,  1. 

Rate  bhket  ok  TARirr. 

1.  The  rate  which  carriere  are  re(|iiired  by  the  Act  to  Regulate  Oomnietoa, 
§  S,  to  publlab,  file,  and  atlbere  10  wilhout  di:vialioa,  cover  oot  merely  the  oar- 
riage,  butserricee  reodered  in  reeeiviDifsoddoliToiiagpropeciyBswell.  P/it^ 
V.  Teiat  AP.R  Q>.  36. 

2.  The  mare  deeignatioii,  in  a  paper  or  circular,  of  the  meaDS  of  arriving  at 
rates  by  calculation  or  rcfereoce  ia  other  papers,  does  not  conalllule  iIil-  ral« 
sheet  required  to  be  published  aad  Sled  by  the  Act  to  Regulate  Gomoiertie.  g  6. 
CWurodo  Fuel  &  I.  Vo.  ».  itoufAer/i  P.  Co.  488. 

3.  The  reissuing  b_v  u  currier  of  a  tuiSof  aoolher  line,  and,  by  a  supplemeat 
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coDcuirenUy  itBoed,  limiting  its  use  of  the  rates  therein  preecribed  to  rach  m 
aro  over  a  specified  minimum,  is  reprehensible.    Jd, 

Reasonableness  of  rates. 

4.  That  railroad  investments  may  be  as  secure  as  other  property,  the  raaaon- 
able  rates  sbould  be  liberal  until  earnings  are  sufficiently  large  for  a  fair  return 
on  actual  expenditure.     Ne^oland  v.  Northern  P.  R.  Co.  181. 

5.  The  agreed  rental  cannot  be  accepted  as  the  amount  which  leased  property, 
part  of  a  system,  must  earn  and  the  lessee  may  retain  before  any  reduction  can 
be  made  in  the  rates  over  the  leased  lines.    Id. 

6.  The  value  of  the  goods,  the  cost  of  the  services,  and  the  degree  of  risk  to 
the  carrier,  among  other  considerations,  have  an  important  bearing  on  the  re- 
lation of  the  rates  on  different  kinds  of  traffic,  as  well  as  the  reasonablenen  of 
a  rate  on  a  specified  article.     Colorado  Fuel  d  L  Oo,  v.  Southern  P,  Co.  488. 

7.  The  terms  "  ressonable  and  just,**  "  undue  or  unreasonable  preference  or 
advantage,"  *'  undue  or  unreasonable  prejudice  or  disadvantage  in  any  respect 
whatsoever,"  as  used  in  the  Act  to  Regulate  Commerce,  imply  comparison,  and 
rates  must  bear  just  relation  to  each  other  as  well  as  be  reasonable  perr  «0,  in 
order  to  be  lawful.  harMM  ▼.  Chicago,  R.  I.  d  P  B.  Co.  458;  A^  ▼.  Dela- 
toare,  L.  d  W.  R.  Co.  548. 

8.  Where  the  reasonableness  of  rates  is  in  question,  comparison  thereof  may 
be  made,  not  only  with  rates  on  another  line  of  the  same  carrier,  but  also  with 
those  on  the  lines  of  other  and  distinct  carriers.  Freight  Bureau  ▼.  OindnnaU, 
N.  0.  d  T.  P.  R.  Go.  195;  Morrell  v.  Union  P.  R.  Oo  121. 

9.  The  fact  that  a  rate  in  one  direction  is  materially  higher  than  that  in  the 
opposite  direction  does  not,  as  in  case  of  hauls  over  the  same  line  in  the  same 
direction,  establish  prima  facie  the  unreasonableness  of  the  higher  rate.  This 
is  especially  true  where  the  hauls  are  of  great  length.  Duncan  ▼.  Atchimm,  T. 
d  S.  F.  R.  Co.  85. 

10.  The  fact  that  different  rates  and  classifications  are  In  force  In  diiferent 
sections  of  the  country  will  not  of  itself,  without  proof  of  unlawful  discrimina- 
tioD  or  disadvantage  or  of  unreasonably  high  rates,  warrant  an  extension  of  the 
lower  rate  and  clussification  to  the  section  where  the  higher  rate  and  classifi- 
cation are  applied.     F.  Schumacher  Milling  Co.  v.  Chicago,  R.  I.  dP.  B.  Oo.  61. 

11.  Rtites  maintained  and  which  may  be  reasonable  under  the  conditions  ex- 
isting in  one  section  or  part  of  the  country  afford  no  safe  criterion  by  which  to 
mcHsiire  reasonable  charges  in  other  localities,  where  the  expense  of  operating 
u  road  uiid  otlier  conditions  affecting  transportation  are  widely  different.  Mor- 
reU  V.  Uhion  P.  R.  Co.  121. 

12.  The  rates  charged  on  "household  goods"  will  not  be  declared  unlawful 
on  the  mere  fact  that  as  a  condition  of  granting  them  the  defendants  required 
the  !>hipper  to  release  all  claim  for  damuges  in  cnpe  of  loss  to  the  amount  of  $5 
per  hundred  lbs.,  or  $1,000  per  carload  of  20,000  lbs.,  there  being  no  pri«of 
showing  that  such  rates  are  unreasonable  in  view  of  said  limitation.  Duncan 
V.  Atchison,  T.  d  S.  F.  R.  Co.  86. 

18.  No  departure  from  the  rule  requiring  rates  in  all  cases  to  be  reasonable 
in  themselves  can  be  justified  on  the  ground  that  it  is  necessary  in  order  to 
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maintain  existing  trade  relationt,  or  to  "  protect  oompeting  marketa,"  or  to 
"  equalize  commercial  conditions."  or  to  secnre  to  carriers  trafllc  from  certain 
territory  assumed  to  be  ezclusiTeiy  theiia.  FMighi  Bmntm  t.  OtmohMoU^  Jf, 
0.  db  T,  R  B.  Co.  1«5. 

14.  The  financial  necessities  and  conditlona  of  a  carrier  ahould  be  giTOa 
proper  weight  in  fixing  rates,  but  are  not  controlling  to  the  extent  that,  inde- 
pendent of  other  circumstances,  any  rates  are  reasonable  until  the  earnings  are 
sufficient  to  operate  the  road  and  meet  all  the  obligations  of  the  carrier.  Jeronu 
ffiU  CaUon  Oo.  y.  Missouri,  K.  <ft  T.  JR.  Oo.  601. 

15.  Rates  on  shipments  of  strawberries  and  vegetablea  from  Oharleston  to 
Jersey  City  are  prima  facie  excessive  where  the  carrier  has  preTiously  charged 
the  same  rates  for  a  series  of  years  for  similar  shipments  from  the  same  place 
to  New  York  by  way  of  Jersey  City.  Truck  Farmmf  Amo,  t.  Ncfiheat^§m 
B.  Oo,  295. 

16.  Where  the  roads  and  branches  of  two  companies  extend  to  and  penetralt 
a  wheat  producing  district,  from  which  they  make  a  Joint  rate  for  distances  d 
480  miles,  and  each  company  makes  the  same  rate  separately  from  the  Mmt 
district,  one  for  distances  of  450  and  the  other  for  distances  of  (NSO  mike  ovei 
their  respective  lines  to  the  same  destination,  the  rates  so  Jointly  and  separately 
made  must  be  held  excessiye  for  a  shorter  distance  of  811  milea  over  a  leas  ex- 
pensive route,  from  the  same  district  to  the  same  destinatioiL  AwtefMlT. 
Northern  P.  B.  Co,  181. 

17.  A  charge  of  70  and  80  cents  per  100  pounds  on  cotton  from  a  given  pofait 
is  unreasonable  where  the  carrier  charges  only  75  cents  for  a  distance  from  400 
to  600  miles  longer,  and  has  long  had  in  force  ratea  of  60  and  66  cents  from  the 
former  point  when  the  value  of  cotton  was  higher  and  its  tnaiportation  more 
expensive,  and  other  roads  in  the  same  territory  have  much  longer  hauls  for 
similar  rates.     Jerome  HiU  Cotton  Co.  v.  Mi990ur%^  K,  db  T.  B,  Oo,  60L 

Classification  and  relatiyk  ratbs. 

18.  Cost  of  service  is  only  one  of  the  elements  to  be  considered  in  determining 
proper  clasf^iflcation  and  relative  rates  for  different  articles.  F,  Schumacher 
MWing  Co.  v.  Chicago,  B.  I.  dt  P.  B  Co.  61. 

19.  The  elemcDts  of  bulk,  weight,  value,  and  character  of  commodities  are 
main  considerations  io  determining  approximately  what  freight  articles  are  so 
analoiioiis  as  to  entitle  them  to  the  same  classification.  Poffe  y.  DelavxKre,  L. 
i&  \V.  n.  Go.  548. 

20  Carriers  who  have  uniformly  placed  in  the  same  class  all  gradfsof  a  par- 
ticular commodity,  regardless  of  the  difference  in  value  between  different  grmles, 
will  not  incur  greater  risks  by  continuing  the  same  practice  under  an  order  of 
the  Interstate  Commerce  Commii^sion  requiring  a  lower  classification  and  rating 
for  the  great  bulk  of  shipments  of  such  commodity  which  are  actually  trana- 
porled.     Id. 

21.  A  charge  of  a  higher  tariff  rate  to  designated  points  on  "box  shooks^ 
made  from  an  inferior  grade  of  lumber  than  on  lumber,  laths,  and  shingles  to 
the  same  places,  is  unjustified  and  excessive,  where  these  products  are  classed 
together  and  carried  at  the  same  rate  to  other  points.  Michigan  Box  Oo.  v.  FU$U 
dt  P.  M.  E.  Co.  335. 
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22.  Hie  rate  on  cabliages  shipped  in  standard  barrels  or  barrel  crates  should 
not  exceed  three  fourths  the  rate  od  potatoes  shipped  in  the  same  manner, 
where  the  cabbages  do  not  weigh  more  than  three  fourths  as  much  as  potatoes 
and  are  not  worth  more  than  half  as  much.  Truck  Vairm&r^  Amo,  t.  Narihr 
ecuUm  R.  Oo.  295. 

28.  While  the  difference  in  cost  to  the  carrier  in  transporting  cereal  products 
and  flour  is  not  in  itself  sufficient  to  warrant  a  higher  classification  upon  cereal 
products,  the  facts  that  these  products  range  higher  in  Talue  than  flour,  while  in 
the  matter  of  volume  of  traffic  afforded  there  is  a  yery  wide  difference  in  fayor 
of  flour,  are  some  of  the  conditions  compelling  a  low  rate  upon  flour  which  do 
not  apply  in  the  transportation  of  cereal  products.  F,  86lmma6h0r  MiUing  Oh. 
T.  Ohkaffo,  B.  L  A  P.  R,  Od.  51. 

Motive  of  Shifpbr. 

24.  Unless  within  the  authorised  exceptions  to  the  general  rule  of  the  statute, 
discriminations  in  charges  upon  like  shipments  of  the  same  commodities,  based 
solely  upon  the  purpose  or  "business  motive  "of  the  shipper,  are  unlawful, 
whether  affected  directly  or  indirectly  by  methods  of  claasiflcation,  Jhmcam 
▼.  Atehiton,  T.  db  8.  F.  B.  Od.  8S. 

Cabload  rates. 

25.  The  difference  between  the  rate  on  carloads  and  that  on  IcM  than  carloads 
must  be  reasonable.    Id. 

26.  A  mixed  carload  rate  for  cereal  products  or  for  cereal  products  and  flonr, 
that  would  have  the  effect  of  throwing  out  of  the  trade  many  competitors  of 
complainant  who  manufacture  only  certain  kinds  of  cereal  products,  and  of 
centralizing  the  business  in  the  hands  of  one  or  more  dealers,  should  not  be 
granted  when,  without  it,  no  wrong  is  done  to  any  one  and  the  market  ia  opm 
to  all  competitors.    F.  aehwnacher  MiUing  Oo. t.  Okkago,  R  I.  SP.K  0$.$L 

DiSTBIOT  RATES. 

27.  The  practice  of  making  one  rate  on  the  same  prodaol  over  a  kife  dis- 
trict is  only  juBtiflable  under  special  and  exceptional  circumstances,  and  la  not 
to  be  encouraged  when  the  difference  in  the  transportation  expense  from  the 
various  parts  of  such  district  is  considerable  and  subetantiaL  Kmriamd  ▼• 
northern  P.  B.  Oo.  181;  Evans  v.  Union  P.  R  Oo.  680. 

Incidental  and  terminal  charobs. 

28.  Ice  and  the  facilities  for  its  transportation  in  connection  wKh  the  traiia- 
portation  of  perishable  traffic  requiring  refrigeration  in  transit  undertaken  by 
a  Ciirrier  are  incidental  to  such  transportation,  and  the  charge  therefor  la  withhi 
the  Act  to  Regulate  Commerce,  §  1,  requiring  reasonableness  In  all  charges  for 
any  service  in  the  transportation  of  passengers  or  property,  or  "  In  connection 
therewith."     Truck  Farmers*  Auo.  v.  Northeastern  B.  Oo.  996. 

20.  In  computing  the  total  cost  of  transportation  to  New  York  on  ahipmenta 
of  strawberries  and  vegetables  from  Charleston,  where  complaint  ia  made  that 
the  carrier's  rates  are  exorbitant,  the  expense  of  carriage  from  the  terminus  of 
the  railway  line  in  Jersey  City,  by  which  route  the  shipment  was  made,  ia  to 
be  added  to  the  rate  charged  to  that  point    Id, 
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OlTARANTT  TO  OARRTm. 

80.  A  guaranty  executed  to  a  carrier  by  ooDsigneea  or  third  parties,  wbfdi 
might  be  construed  to  enable  the  carrier,  in  consideration  of  freight  delivery 
before  settlement  of  transportation  charges,  to  exact  for  serrioes  rendered  in 
moving  and  delivering  the  freight  whatever  it  chooses  to  demand,  cannot  be 
used  by  the  carrier  to  force  payment  of  charges  in  excess  of  those  it  would  be 
entitled  to  collect  or  receive  if  previoas  flrei|^t  delivery  had  not  been  mada 
Phslpi  V.  Tmuu  AP,  B.  0$.  80. 

Rbductioh  or  ratbb. 

81.  When  an  article  of  traffic  does  not  more  on  aocoont  of  bnrdenioaie  vatei^ 
and  the  carrier  is  hauling  a  considerable  number  of  empty  cars  In  the  direction 
such  article  would  naturally  move  if  accorded  a  lower  rate,  the  carrier  may  be 
Justified  in  carrying  at  a  rate  sufficient  to  indoce  tlie  moTement  of  sach  traffic, 
provided  no  extra  or  additional  charge  is  in  consequence  pat  upon  other  articles 
carried ;  but  the  fact  that  freight  will  famish  return  loads  for  empty  oars  is  not 
a  reason  for  the  reduction  of  rates  on  such  freight,  when  it  does  not  appear  thai 
the  rates  are  unreasonabla.  F,  Sckumaehm'  MSOing  Ok  ▼.  Okipaga,  B,L^P. 
B.  Oo.  01. 

]fl8LSADIH«  BATB. 

89.  Two  westbound  carload  rales  from  Mfssisslppl  RHor  points  to  PftoUlo 
Coast  terminals  on  goods  termed  "  Smigrants*  MovaUes "  QndiidiBg  "kooia- 
hold  goods  ")— one  a  general  class  rate ;  and  the  other  deslgnsled  a  '*  commo- 
dity "  rate  and  less  than  the  general  rate,  being  pubUshed  aa  open  to  "  intend- 
ing aetUers  only,"  but  in  practice  given  to  shippers  indisorimlBatalj,  and  nol 
apparently  unreasonable  in  itself — are  improper,  as  their  retention  can  onl|y 
serve  to  mislead  the  public  and  afford  opporlm^ty  lor  the  practice  of  fSafoHtim 
and  unjust  discrimination  as  between  shippers;  and  the  rate  should  nol  be  la 
excess  of  the  amount  of  said  commodity  rale.  Ihmomn  ▼.  .^IoUsmi^  T.SS,Fm 
B.  Co.  86. 

Through  boutbs  ahd  ratHw 

88.  The  successive  receipt  and  forwarding  in  ordfaary  course  of  bosfaiem,  bj 
two  or  more  carriers,  of  interstate  traffic  shipped  onder  through  biUa  for  con- 
tinuous carriage  over  their  lines,  is  assent  to  a  "common  arrangement "  for 
such  carriage  within  the  meaning  of  the  Act  to  Regulate  Oommeroe,  without 
previous  express  agreement  between  them.  Tray  Bd,  nf  IVoils  t.  AUbmma  M. 
R.  Co.  1. 

84.  Through  rates  are  matters  of  contract  between  carriers  composing  the 
through  lines,  and  connecting  carriers  cannot  be  compelled  by  the  Interstate 
Commerce  Commission  to  contract  with  each  other.  Oomm$rcial  CM  t.  Ohi' 
eago,  R.  I.  d  P.  R.  Co.  047. 

85.  The  requirement  of  the  agreement  of  a  railway  and  steamship  assodaticB 
that  its  members  apply  "  full  local  rates  upon  all  traffic  subject  to  the  associa. 
tion  agreement  coming  from  or  going  to  "  connecting  lines  which  do  not  main- 
tain association  rates,  while  to  traffic  from  other  connecting  lines  conforming 
to  such  rates  full  local  rates  are  not  applied,  is  repugnant  to  that  clause  of  the 
Act  to  Regulate  Commerce,  g  8,  which  forbids  carriers  to  "discriminate  in 
their  rates  and  charges  between  connecting  linea."  M^rwighl  Bitirmm  t.  CKpmAi- 
nati,  N.  0.  d  T.  P.  B.  Co.  1«6. 
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30.  The  prnrtice  of  mmklng  through  ralet  on  coatinuons  shipments  hj  com 
bInatioD  of  charges  separately  established  for  distinct  serrices  is  unjust  A 
AUeged  Unlawful  TrafupartaHon  CharffM,  (KM. 

37.  A  local  rate  which  presumably  is  adopted  as  covering  both  theln'^f^-  and 
final  expense  of  a  local  haul  is  prima  facie  excessive  as  part  of  a  thruu;:..  rate 
over  a  through  line  composed  of  two  or  more  carriers.  TVvy  Bd.  qf  Trade  v. 
Altihama  M.  R.  Co.  1. 

38.  Although  the  share  which  a  carrier  reoeiyes  oot  of  a  through  rate  over  a 
line  of  which  its  road  is  a  part  is  not  necessarily  the  measure  of  reasonable  rates 
by  such  carrier  for  a  similar  length  of  haul  over  its  own  road,  the  aggregate 
through  rate  in  force  over  such  line  may  properly  be  used  as  a  basis  of  com- 
parison in  determining  the  legality  of  rates  charged  by  such  carrier  OTer  its 
own  ri>ad.     Danieli  v.  Chicago^  R,  I.  dt  P.  R.  Co.  458. 

38.  The  proportion  received  by  some  of  the  connecting  carriers  out  of  a  long 
distance  through  rate  is  not  necessarily  the  measure  of  the  through  rate  which 
such  carriers  are  entitled  to  make  over  a  materially  shorter  distance,  although 
such  proportion  is  an  important  consideration  in  determining  the  rightful  re- 
lation of  the  two  through  rates.     Colorado  Fud  <ft  /.  Oo.  y.  Southern  P.  Oa.  488. 

40.  Carriers  cannot  charge  through  rates  on  traffic  over  a  line  formed  by 
connection  of  two  or  more  roads,  which,  as  a  whole,  are  less  than  the  rates  In 
force  on  similar  traffic  carried  under  similar  conditions  in  the  same  direction 
over  either  road.    Daniels  ▼.  Chicago,  B.  L  d  P.  K  Co,  468. 

41.  Although  one  of  two  connecting  carriers  may  lawfully  accept  leM  for  its 
compensation  on  a  shipment  over  both  roads  than  for  local  delivery  to  the  point 
at  the  end  of  its  line,  a  charge  of  more  than  twice  as  much  In  the  latter  case  Is 
exorbitant.     CordsU  Machine  Shop  v.  LouiniUe  d  N.  R  Co.  861. 

42.  The  continuity  of  the  carriage  of  freight  over  a  line  formed  1^  two  or 
more  roads  is  not  broken  in  fact  and  cannot  be  broken  in  law  by  the  charge  of 
a  local  rate  by  one  or  more  of  such  roads  as  its  proportion  of  the  through  rate. 
Troy  Bd.  of  Trade  v.  Alabama  M.  R  Co.  1. 

43.  The  mere  fact  that  one  of  several  connecting  carriers  reoefves  a  share  of 
the  total  through  charges  equal  to  its  individual  established  rates  between  the 
pi>ints  covered  by  its  road  is  insufficient  to  make  such  shipments  purely  local, 
and  relieves  it  from  liability  to  make  reparation  for  Illegality  in  such  charges. 
but  they  must  be  treated  as  through  shipments  unless  they  are  local  in  all  e»- 
BODtial  rt> peels.     InUe)»cfident  Rrf  Asio.  v.  Western  y.  T.  d  P.  B.  Oo.  878. 

44  Where  a  contract  is  made  wiih  a  shipper  by  a  carrier,  member  of  a 
tbmugh  line,  for  shipment  of  goods  over  the  line  at  a  less  than  the  published 
lawful  rate  charged  shippers  in  general,  it  is  not  a  violation  of  the  Act  to  Regu- 
late Commerce  within  the  juriadiction  of  the  Interstate  Commerce Commissiou 
lur  the  iltliveriDir  carrier  to  exact  payment  of  the  full  lawful  rate  before  de 
livery,  alth«>ugh  if  the  shipper  was  an  innocent  party  he  might  be  entitled  to 
bis  goods  on  payment  of  the  contract  rate.  Duncan  v.  Atchuon,  T.dt8,F.R. 
Ok  ^o. 

45.  Connecting  carriers  which  make  a  through  route  and  establish  through 
rates  which  apply  as  single  charges  for  the  whole  service  must  be  prepared 
to  furniz^h  suitable  "  instrumentalities  of  shipment  and  carriage  "  aa  requirvd 
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by  the  Act  to  Regulate  Comraerce,  so  that  the  transportation  maj  be  con- 
ducted without  wrong  or  injustice  to  those  desiring  to  me  the  through  line. 
Independent  Ref.  Asm.  v.  Western  N.  T.  A  P.  R,  Oo,  878. 

DI8CKIMINATION   BETWEEN   SniPPERS. 

46.  The  magnitude  of  a  shipper's  enterprise,  the  number  of  persons  for  whom 
it  produces  empioyment  and  support,  the  developing  results  of  its  business 
upon  the  natural  resources  of  the  state,  the  impracticability  of  moving  its  plant 
to  other  localities,  and  the  fact  that  it  protiuces  material  largely  used  on  rail- 
roads for  construction  or  repair,  do  not  entitle  it  to  different  consideration  in 
respect  to  rates  than  individuals  and  small  concerns  should  receive.  Chlorado 
Fuel  db  I.  Go.  V.  8outfiem  P.  Co.  488. 

47.  A  party  to  an  interstate  shipment  cannot  be  excluded  by  the  carrier  from 
privileges  afforded  to  other  patrons  in  the  same  locality  because  of  his  refusal 
to  pay  excessive  freight  charges,  even  though  an  agreement  to  subsequently  re- 
fund the  excess  should  accompany  the  demand.    Phelps  y.  Texas  A  P.  B.  Oo.  86. 

D18CKIMINATION  BETWEEN  LOCALITIBS. 

48.  The  fact  that  one  city  is  much  larger  and  has  more  Important  and  ex- 
tensive business  interests  than  another,  and  has  been  treated  by  the  carriers  in 
making  rates  to  surrounding  points  as  a  '*  trade  center,"  is  no  justification  for 
a  cont  inuation  of  discriminatory  rates  in  favor  of  such  city.  Ttay  Bd,  qf  Trade 
V.  Alahama  M.  R.  (Jo.  \. 

49.  The  granting  to  one  locality  and  denying  to  another,  unders  ubstantially 
similar  circumstances,  of  the  privilege  of  stoppage  in  transit  at  an  intermediate 
point  in  cases  of  shipment  under  a  through  bill  of  lading  for  a  through  rate  to 
try  the  market,  and  of  reshipping  to  the  original  destination  at  the  balance  of 
the  through  rate  if  the  market  is  unsatisfactory,  is  an  unjust  discrimination 
against  the  second  place.     Commercial  Club  v.  Chicago,  R.  T.  dt  P.  R.  Co.  647. 

50.  The  practice,  if  lawful,  of  giving  to  one  city  on  shipments  from  one 
direction  rates  not  higher  than  on  similar  shipments  to  a  nearer  point,  furnishes 
Qo  warrant  for  giving  the  latter  place  rates  no  higher  than  those  to  the  former 
from  points  in  smother  direction  much  nearer  the  latter  place,  where  the  cir- 
cun'.stsinces  and  conditions  in  the  two  cases  are  essentially  dissimilar.     Id. 

51.  The  interstate  commerce  law  is  violated  and  its  penalties  incurred  where 
rates  are  relatively  unjust  so  that  undue  preference  is  afforded  to  one  locality 
or  undue  pnjujliee  results  to  another,  although  the  higher  rate  is  not  in  itself 
ex(  e.-sive,—  L&piciiilly  where  a  given  relation  in  rates  which  has  been  long  con- 
tinued and  is  conceded  to  be  equitable  is  suddenly  reversed  merely  because 
other  carriers  to  the  longer  distance  point  have  <!i«regarded  their  legal  duties. 
Lynchburg  Bd.  of  TrnOf  v.  Old  Dominion  S.  S.  Co.  632. 

52.  Kates  for  the  transportation  of  iron  and  steel  articles  from  one  place  to 
anoilier  so  great  as  to  prohibit  the  movement  of  such  articles  is  unreasonable 
anil  ut)just,  where  much  lower  rates  to  the  latter  place  from  other  and  fur  more 
di-tani  {loints  than  the  former  prevail  on  such  traffic,  and  the  carrier's  cost  of 
transportation  is  much  less  in  the  former  case  than  in  the  latter.  Colorado  Fuel 
&  I.  Co.  V.  Southern  P.  Co.  488. 

5ti  Inequality  in  treatment  of  shippers  and  localities  is  indefensible  where  it 
has  no  other  justilication  than  the  diversion  by  the  carrier  of  through  traffic 
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from  a  shorter  route  over  which  It  pavticipateB  in  carriage,  so  as  to  leenTe  for 
itself  greater  aggregate  revenue  through  a  long  haul  by  a  diHerent  route,  Ofcr 
which  it  is  also  engaged  in  transportation.    Id. 

54.  Unreasonable  disparity  of  the  aggregate  rates  on  hauls  of  differenl 
lengths  to  a  common  destination,  whether  by  one  carrier  or  by  sereral  jointly, 
is  unlawful  where  it  results  in  undue  advantage  to  one  locality  or  buainesB  or 
disadvantage  to  another.    Id. 

56.  The  nearer  of  two  competing  points  cannot  Justly  be  denied  at  least 
equal  rates  with  the  more  remote,  in  fixing  reasonable  rates  for  shipment^ 
where  neither  the  cost,  the  value  of  the  service,  nor  other  conditions  of  tran9> 
portation  favor  the  latter.    Hill  v.  Nashville,  C.  d  8L  L.  B.  Oo.  848. 

59.  That  one  town  is  able,  under  existing  rates  to  and  from  such  town,  to 
compete  with  an  adjacent  town  on  practically  even  charges  for  the  aggregate 
in  and  out  transportation  is  no  excuse  for  injustice  in  the  rates  to  the  forma 
town  as  compared  with  the  latter.    DanieU  v.  Chicago^  R  L  d  P.  R  09.  4BS. 

57.  The  only  practicable  remedy  where  carriers  have  maintained,  for  a  ood* 
8iderable  period,  a  relation  of  rates  affecting  an  extensive  territory  aomewhal 
more  favorable  to  one  cummunity  as  compared  with  another  thaa  la  Justlfled, 
is  by  reducing  the  rates  to  the  latter  community.    M, 

58.  Carriers  have  no  right  to  disregard  distance  and  natural  advantages  fot 
the  purpose  of  bringing  about  commercial  equality.  OommmreM  CM  v. 
Chicago,  R.  I.  db  P.  R  Co.  647. 

50.  Excess  of  manufacturing  coats  to  a  shipper  at  one  point  ovw  that  of  111 
competitors  in  other  localities  will  not  be  considered  in  aaoertalnlng  the  ri^ffd 
relative  adjustment  of  rates  between  the  different  placea.  CWgrwis  JM  d  L 
Co,  V.  Bouihtm  P,  Oo.  488. 

80.  A  system  of  rate-making  under  which  a  oompaxmtivelj  Um  piaooi 
arbitrarily  selected  are  designated  competitive  p<Hnts  and  given  pnfSerentlal 
ratea,  while  adjacent  points  are  classed  as  local  and  made  to  paj  aneh  higiwi 
ratea,  violates  the  equality  provlaiona  of  the  Act  to  liiyiktii  Oominew^ 
including  those  requiring  all  rates  to  be  reaaonaMa  and  Jui.  jB0  ▼.  iRMfteA^ 
a  dai.L,R  Oo.  348. 

LONO  AHD  SHORT  HAULS. 

61.  Rates  for  the  traosportatlon  of  spedfM  artidea  from  a  given  potat  ti 
another  point  in  a  different  state,  which  are  higher  than  lates  on  tke  aama 
articles  from  the  same  point  of  shipment  to  a  more  distant  point,  Ttelale  the 
provision  of  the  Act  to  Regulate  Commerce  requiring  reasonable  and  Joat 
transportation  charges,  and  forbidding  undue  or  unreasonable  pvejndioe  or 
disadvantage  to  any  locality  in  any  respect  whatsoever.  JoknMamrLmHmmr  Ay 
Qood»  Co.  V.  AUhioon,  T.  d  S.  F.  B.  Oo.  568. 

68.  A  charge  by  carriers  which  form  an  indirect  line  over  which  thej  transport 
freight,  of  greater  compensation  in  the  aggregate  for  a  ah<8ter  thnn  for  n 
longer  distance  which,  includes  the  shorter  is  unlawful  and  In  conflict  with  Iho 
Act  to  Regulate  C\>mmerce.  t^  4,  even  though  a  more  direct  line  la  formed  and 
used  for  transportation  by  which  the  mileage  to  the  longer-distance  point  by  the 
indirect  line  is  loss  than  that  to  the  ahorier-distanoe  point  HSEL  ▼•  Mmtikimif^  CL 
dSt.L.R  Co.  348. 
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68.  A  carrier  is  not  Jostllled,  aoder  the  Act  to  Regalate  Commeroe,  g  4,  fn 
charging  more  for  a  shorter  than  for  a  longer  distance  by  competition  at  fhe 
longer-distance  point  of  other  carriers  which  are  themselTes  subject  to  saeh 
Act,  in  the  absence  of  authority  from  the  Interstate  Commerce  Oommtarien 
under  the  proviso  of  such  section.    LifnMwrg  Bd.  nf  Tradt  t.  (Ntf  Domimmfi 

8, 8.  Co.  eas. 

64.  The  competition  of  markets  or  the  competition  of  canylng  Unes  subject 
to  regulation  under  the  Act  to  Regulate  Commerce  does  not  Justify  carrien  In 
making  greater  short-haul  or  lower  long-haul  charges  over  the  same  line  in  tlM 
same  direction  (the  shorter  being  included  within  the  longer  distance),  in  the 
absence  of  an  order  of  relief  issued  by  the  Commission  upon  application  there- 
for and  after  iuTestigation.    BMmer  t.  Mmphit  S  0.  R  Ck,  887. 

65.  Carriers  operating  shorter  lines  between  given  points  cannot,  although 
they  have  the  advantage  in  making  rales  and  In  canyiiig  under  them,  dictate  a 
system  of  charges  which  the  operators  of  long  lines  cannot  change  as  to  their 
own  roads,  and  the  latter  cannot  Justify  greater  chavfes  for  shorter  distancM 
on  the  ground  that  they  must  conform  to  such  q^stem  in  order  to  get  businest 
on  such  longer  line.     OMUle  MaMm  Shop  t.  LauitvUU  SN.B.O0.  861. 

66.  Any  dissimilarity  of  drcumstandes  resulting  from  a  carrier  wbioh  has 
fixed  a  rate  of  charges  from  two  designated  pdnts  on  uncompressed  cotton  only 
with  *' option  of  compression  s»  rauU,*'  aTaiUng  itself  of  soeh  option  and 
carrying  cotton  from  the  shorter-distance  point  to  the  longer-distance  point  for 
compression,  does  not  take  the  traffic  out  of  the  general  rule  of  the  Act  to 
Regulate  Commerce  forbidding  a  greater  charge  for  a  shortor  distaaot,  Jmromn 
HiU  Cotton  Co.  ▼.  Mi9mnir%,  K,  db  T.  B,  Ch,  601. 

Relief  fhom  operation  or  section  foub. 

67.  The  Interstate  Commerce  Commission  may,  under  te  proTfso  of  te 
Act  to  Regulate  Commerce,  §  4,  determine,  in  the  exercise  of  a  reasonable  and 
lawful  discretion,  the  description  or  exceptional  character  of  the  **  special 
cases  "  in  which  such  Commission  may,  after  investigation,  authoriie  common 
carriers  to  charge  less  for  longer  than  for  shorter  distances,  and  the  extent  to 
which  they  may  be  relieved  from  the  operation  of  such  section.  B$  (XMinnaH^ 
H.  dD,  R  Co.  828. 

68.  No  general  rule  can  be  laid  down  to  guide  the  Interstate  Commerce 
Commission  in  determining  whether  such  a  "special  case "  exists  within  the 
proviso  of  the  Act  to  Regulate  Commerce,  $  4,  as  will  authorise  the  Commis- 
sion in  its  discretion  to  permit  a  common  carrier  to  charge  kss  for  longer  than 
for  shorter  distances  for  the  transportation  of  passengers  or  property.  Me 
ancinnati,  U.  A  D.  R  Co.  828. 

69.  A  temporary  order  of  relief  was  granted  upon  an  application  by  carriers 
to  be  relieved  from  the  operation  of  the  Act  to  Regulate  Commerce,  fi  4,  as  to 
the  transportation  of  grain  and  feed  over  their  lines,  so  as  to  charge  less  for 
certain  longer  than  for  shorter  distances,  on  the  ground  that  through  failure  of 
crops  the  people  of  such  longer  distance  localities  were  in  a  measure  destitute 
and  without  necessary  food  for  themseWts  and  animals.  B$  Fnmont^  E,  d 
M   V.  R.  Co.  293. 

70.  A  common  carrier  which  has  established  a  reasonable  exciuiloii  rate  U, 
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the  World's  Fair  from  designated  points  may  be  relieyed  from  the  operation  ol 
the  Act  to  Regulate  Commerce,  g  4,  so  as  to  charge  a  less  amount  from  § 
longer-distance  point  without  reducing  the  rate  from  the  shorter-distance  pniot, 
where  the  reduced  amount  is  necessary  to  enable  such  carrier  to  compete  with 
other  roads,  on  the  ground  that  the  use  of  all  routes  of  transportation  is  neces- 
sary for  the  safety  and  convenience  of  Tisitors.    Be  Borne,  W,  S  0.  R,  Oa,  828. 

Estimated  weights. 

71.  A  practice  of  billing  cotton  at  a  proper  estimated  weight  per  bale  should 
not  be  deemed  unlawful  when  actual  weights  of  shipments  cannot  be  ascer- 
tained without  great  inconvenience  to  the  shipper  or  carrier,  and  when  trans* 
port  ation  charges  are  promptly  adjusted  by  the  carrier  upon  the  basis  of  actual 
weights  furnished  by  the  consignee.    Phelps  v.  Texae  <t  P.  B,  Oo.  dti 

BhIPPEKS'  PACKAQB8. 

72.  A  shipper  should  not  be  subjected  to  unnecessary  restrictions  as  to  the 
kind  of  case  or  package  he  should  use.  Bhode  Itland  Bgg  <ft  B,  Oo,  t.  lAku 
Share  d  M,  8.  B.  Go,  176. 

78.  A  rate  which  may  be  reasonable  when  applied  to  the  transportation  of 
egg  cases  as  a  diBconnected  service  may  be  unreasonable  If  the  carriage 
of  returned  cases  at  favorable  rates  is  in  fact  a  special  service,  the  discontinu- 
ance of  which  would  unduly  burden  the  business  of  shipping  egga  to  pointa  ol 
sale.    Id, 

74.  Where  oil  is  transported  by  the  carrier  both  In  barrels  and  tank  can,  but 
the  use  of  the  tank  cars  Is  practically  limited  to  one  class  of  shippers,  the 
charge  for  the  barrel  package  in  barrel  shipments,  In  the  absence  of  a  corres- 
ponding charge  on  tank  shipments,  resulting  in  a  greater  cost  of  transportation 
to  the  shipper  in  barrels  on  like  quantities  of  oil  between  like  points  of  ship- 
ments and  destination  than  to  the  tank  shipper,  is  a  discrimination  against  the 
former  in  favor  of  the  latter  for  which  no  legal  Justification  has  been  shown  In 
these  cases.    Independent  Bef.  Asso,  v.  Penneylvama  B.  Oo.  68. 

75.  A  common  carrier  which  charges  for  carrying  barrel  packagea  of  oU 
when  the  use  of  tank  cars  for  such  shipment  has  not  been  open  to  ahlppen 
impartially,  in  consequence  of  which  they  have  been  deprived  of  the  use  of 
such  cars,  will  be  required  to  refund  the  amount  received  for  the  transportation 
of  the  barrels.    Independent  Bef.  Auo.  v.  Western  If,  T.  d  P.  &  Oo,  878. 

LlABILITT  TO  SHIPPER. 

76.  When  the  refund  of  an  excessive  charge  by  a  carrier  has  been  nnneoe*- 
sarily  delayed  for  a  considerable  period,  the  officials  responsible  therefor  be- 
come fairly  chargeable  with  wilful  intention  to  violate  the  law.  Phetpi  ▼• 
Texas  A  P.  B.  Go.  36. 

77.  A  carrier  subject  to  the  provisions  of  the  Act  to  Regulate  Commerce  cea* 
not  by  leasing  its  road  free  itself  from  liability  for  practices  made  Illegal  bj 
such  act;  nor  can  it,  after  resuming  operation  of  Its  property  pending  proceed- 
ings against  it  to  enforce  the  provisions  violated  and  to  recover  damagea  for 
such  violations,  claim  exemption  from  liability  during  the  existence  of  the  leaae* 
Independent  Bef.  Asso.  v.  Western  N.  T.  &  P.  B.  Oo.  878. 

78.  Whether  the  shipper  or  the  consignees  paid  wrongfol  tnnaporUtioB 
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charges  Is  immaterial  in  a  prooaeding  hj  the  ihlpiMn  to  feoofer  ibb  aame, 
where  the  wrong  resulted  from  unequal  condltfons  of  carriage  and  shipment 
impoftecl  by  the  carriers,  and  the  movement  of  the  proper^  depended  on  the 
shippers'  acceptaDce  of  such  conditions,  of  which  thej  wen  notified  fii  adTaaoei 
and  the  cost  of  transportation  was  borne  by  them.    IcL 

79.  Initial  carriers  who  fail  to  furnish  impartially  to  ahippen  tank  ears  for 
oil.  Id  consequence  of  which  the  latter  are  required  to  diip  oil  in  barrels,  an 
severally  liable  for  the  damages  resulting  therefrom,  under  the  Act  to  Regulate 
Commerce,  §  8,  providing  that  *'  any  common  carrier''subject  to  the  provlslODa 
of  such  act  shall  be  liable  for  the  "  full  amount  **  of  damages  caused  by  its  fkh 
lation  of  the  provisions  of  such  act.    Id. 

80.  Railway  companies  which  enter  into  an  association  to  control  traffic  to  a 
common  market,  and  maintain  rates  higher  tlian  are  reasonable,  unjustly  pro- 
Judicial,  and  preferential,  if  not  Jointly  liable,  are  at  least  severally  Halde. 
Freight  Bureau  v.  OindnnaH,  N.  0.  S  T.  P.  R  Ch.  IIML 

Passknobbs. 

81.  A  carrier  Is  not  compelled  to  give  special  ennmlon  rates  to  one  poHtloal 
convention  because  It  has  given  them  to  a  similar  convention  of  another  politi- 
cal party  on  another  date.    Oatcr  v.  Souilhem  P,  Ob.  118. 

82.  A  proceeding  by  a  minister  of  religion  for  unjust  discrimination  in  tho 
allowance  of  reduced  rates  to  ministers  will  be  dismissed  where  com|Mnaat 
fails  to  show  that  he  had  made  proper  application  for  the  reduced  rate,  pro- 
ducing  credentials  showing  that  he  was  a  minister,  or  that  such  an  ani^ttoatioa 
would  have  been  refused  by  the  carrier.  Em&non  ▼.  Ohioago^  KLSP.  R 
Cb.  289. 

ROUTBB. 

88.  It  is  the  right  of  shippers  to  haTe  their  goods  carried,  and  the  duty  of 
common  carriers  to  receive  and  forward  freight,  by  the  least  expensive  routes 
at  reasonable  through  rates.    Newland  v.  Northern  P,  R.  Co.  181. 

84.  A  carrier  which  sends  freight  over  Its  own  line,  which  Is  much  longer 
and  more  expensive  to  operate  than  another  route  over  continuous  lines  oper- 
ated in  part  by  other  common  carriers  with  which  It  exchanges  traffic,  oaa 
charge  only  a  rate  which  is  reasonable  for  transportation  l^  the  shorter  and 

less  expensive  route.    Id. 

Division  op  territory. 

85.  Division  of  territory  between  lines  to  a  common  market  Is  without  war- 
rant in  law  when  made  for  the  benefit  of  the  carrier  without  regard  to  the  in- 
terest of  shippers  in  the  territory  so  divided  to  whom  It  la  in  effect  a  denial  of 
the  privilege  of  shipping  their  goods  or  produce  to  market  by  the  line  or  route 
they  may  prefer.     Freight  Bureau  v.  CindnnaU,  N.  0.  S  T.  P.  R  GSs.  198. 

Pooling. 

80.  The  "  fines  "  or  '*  penalties  "  Imposed  by  the  provisions  of  the  agreement 
of  the  Southern  Railway  &  Bteamship  Association  on  members  for  violation  of 
assc»ciation  rules  appear  on  the  face  of  that  agreement  to  be  available  as  substi- 
tutes for  payment  which  would  be  exacted  imder  a  regular  pooling  system,  and 
the  arrangement  under  which  they  are  imposed  is  tantamount  to  a  oombinar 
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UcMi.  MBtrMt  or  agrwent «'  fdr  the  poottng  of  fratghli  of  different  Mid 
pettakf  nlfaxiedft.  or  to  diiide  Iwcweeu  them  the  aoregate  Of  netprooeede  of  the 
nmlngi  of  inch  lallixMidt  or  aaj  pordkMi  theraaf,"  which  ere  forbidden  bj  the 
•teiute.    Id, 

CARS. 

Kiletge  for.     7V«d^  AruMn^  A$m,  t.  IhfJhMdwn  R  (h.  996. 

HenHng  empty.    F,  Schvmaahm'  MSBiti^  Cb.  ▼.  Chicago,  R  I.  S  P.  R.  (h.  €i. 

Fitneai  of.     TViidk  Wurient'  ^m0.  ▼.  ymi\Mttwm  R  Cb.  995. 

1.  Ownenhip  of  a  car  rented  to  a  carrier  and  for  the  uae  of  which  the  carrier 
payi  a  full  coniideration  doet  not  of  itaelf  entitle  the  owner  to  the  exdualTe 
uae  of  auch  car;  and  If  the  owner  may.  in  the  contract  of  hire  to  the  carrier, 
atipulate  for  the  exduaiTe  uae  of  the  car,  it  moK  be  upon  auch  tarma  ea  ahnll 
not  conatitute  an  unjuat  diacrimlnation  againat  aiiippera  of  like  trafflo  in  can 
owned  by  the  carrier  and  who  are  excluded  from  the  uae  of  tlie  oar  ao  hired. 
Independent  Rrf.  AMt».  t.  I^nntf/ktania  &  Cb.  39. 

9.  The  time  for  placing  grab  irons  and  drawbara  of  a  standard  height,  on 

freight  can«  aa  required  by  the  Act  of  Oongrem  of  March  9, 1898,  waa  extended 

from  July  1,  1895,  to  spedfled  later  dataa.    B$  St^^  qfRmploifm  mnd  2Vm- 
eien,  883. 

CASES  AND  PACKAOESl 

Useii  by  shippers,  see  CARmna,  under  heading  aa  lo  Awart*  padBogm, 

CASES  CITED  AND  AFFIRMED. 

AiUinta  itW.  P  R  (V  Be,  8  Inters.  Cool  Rep.  468. 464.  470-479,480,  8  L  C. 
C.  Rep.  24,  35,  -W-49,  75,  —  died  on  p^  970,  856,  374. 

Bate*  v.  Penti$j^ttania  22.  Cb.  2  Inters.  Com.  Rep.  719,  8 1.  C  C.  Rep.  447,^ 
dted  on  p.  78. 

BthirU  </  Trade  of  7>Yy  y.  Alahi%$na  if.  12.  Cb.  4  Inters.  Com.  Rep.  848,  6  L 
C.  C.  Rep.  1.  —dted  on  pp.  48.  359. 

Board*  of  Trade  Union  t.  Chicoi^,  Jf.  <£  ^.  P.  J2.  Cb.  1  Inters.  Com.  Bep. 
608,  1 1.  C.  C.  Rep.  215.  —dted  on  pp.  477.  557. 

BoOon  (f  .4.  B.  Cb.  y.  Boston  d  L.  B,  Co.  I  Intera.  Com.  Rep.  571, 1  L  O.  C. 
Rep.  158.  —  dted  on  p.  476. 

Boitton  Fruit  d  P.  Bxch,  y.  AVir  Torkdty.E,  R  Cb.  8  Inters.  Com.  Rep.  498. 
4  I.  C.  C.  Rep.  664.  —dted  on  p.  48. 

Brady  y.  Pfhnitylrtinia  B.  Co.  2  Inters.  Com.  Rep.  78,  9 1.  C.  C.  Rep.  181,  — 
dted  00  p.  22. 

Chamber  of  Commeroe  of  Minneapolii  y.  Orwi  Nartkem  R  09.  €  Inters.  Oom. 
Rep.  980.  5  L  C.  C.  Rep.  571,  —  dted  on  pp.  945,  480,  675. 

Chattaiwoga  Board  of  Trade  y.  Ba*t  Tenne$tee,  V,  d;  O,  B,  Oo  4  Intera.  Oom. 
Rep.  213,  5  I.  C.  C.  Rep.  546,— dted  on  pp.  968,  964. 

Chicago,  St,  P.  d  K.  C  R  Cb.  Be,  9  I.  C.  C.  Rep.  981,  9  Inters.  Com.  Repi 
187.  —  dted  on  p.  678. 

Otrrdele  Machine  Shop  ▼.  LauiitiUe  dt  N.  RCb.^l.  C.  C.  Rep.  861, ->eiled 
on  p.  355. 

Coxe  y.  Lehigh  Valley  B.  Cb.  8  Inters.  Goal.  Rep.  460l  4  L  a  a  Rep.  681^ 
559,  —  dted  on  pp.  67.  891,  564. 
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JRitc  OUdfBoairdpfTrailk'f.  Okkago.M.  S8L  P.  JL  Ob. 4 Inlon. CkmL  Bflpti 
65,  5 1.  C.  C.  Rep.  264.— cited  on  in>.  t45.  477,  480.  867,  676. 

Sbfpcni  Tradt  cf  BmUtn,  B$,  1  Inten.  Oom.  Rep.  S6, 1 1.  C.  0.  Bep.  M,— 
eited  on  p.  30. 

Freight  Bureau  <^  ihe  (HfumnaUOhamberefCkmimerti'w,  OhieimMU^  N,  0.  S 
T.  P.  R.  Oo,  4  Inters.  Ck>m.  Rep.  808.  6  L  C.  C.  Rep.  105,  —cited  on  p.  675. 

Georgia  R  R.  Com.  ▼.  Cli9ds  S.  S,  Ob.  4lnters.  Com.  Rep.  100, 5  L  C.  0.  Rep. 
804,  —  rited  on  pp.  6,  8,  068,  064. 

Qerke  Brew.  Oo,  ▼.  LeuiaMe  d  N,  R.  (h.  A  Intcn.  Com.  Rep.  067,  5 1 C.  C. 
Rep  506,  —cited  on  pp.  068.  064. 

Har%DeU  ▼.  CMumlnu  dW,  R  Ch.l  Inters.  Com«  Rep.  681, 1  I.  C.  C.  Rep. 
086.  —  cited  on  pp.  15.  01,  00. 

BurOmrt  ▼.  Lake  Share  dbM.B,ROe.%  Inten.  Com.  Rep.  81, 0  L  C.  C.  Rep. 
100,  — cited  on  p.  555. 

IndtfpendmU  Reflnen'  Aeeo,  ▼.  Weeimm  Nem  Fork  4  P.  J2.  Ob.  6  L  C.  C.  Re|ft. 
878,  —  cited  on  p.  507. 

Independent  Rrf,  Am.  cf  TltanOk  d  M  OUif  ▼.  WeUmi  Ikw  Tbrfc  SP.  B. 
Co.  4  Inters.  Com.  Rep.  160,  5  L  C.  C.  Rep.  484,  — dted  on  p.  816. 

Intertiate  Chmmeree  OommMen  t.  Tmxu  <0  P.  A  Ob.  4  Inters.  Com.  Bep.  406L 
67  Fed.  Rep.  048,  —cited  on  p.  557. 

Jamee  ▼.  Canadian  Pm.  K  Co.  4Inteis.  Com.  Rep.  874,  61 0. 0.  Rep.  610,  — 
cited  on  pp.  480,  557. 

Jamee  db  Mayer  Buggy  Co.  T.  OineiminM^  JT.  0.  dO  T.  P.  JL  Ob.  8  Intern.  Com. 
Rep.  680,  4 1.  C.  C.  Rep.  744,  — cited  on  pp.  7,  48,  088,  046,  068, 164,  678. 

Larrieon  ▼.  CMeago  dbQ.T.R.  Co.\  Inters.  Com.  Bep.  880, 1 L  0.  C.  Bepw 
147,  —  cited  on  p.  117. 

Lincoln  Board  of  Trade  ▼.  MteeovH  Pm.  &  Ob.  0  Inters.  Com.  Bqjft.  08,  0  L  a 
C.  Rep.  155,  —  cited  on  p.  481. 

Logan  v.  Chicago  db  N.  W.  R.  Co.  0  Inters.  Com.  Rep.  481,  0  L  C.  C.  Rep. 
604.  —  cited  on  pp.  286,  586. 

Loud  V.  South  Carolina  R.  Co.  4  Inters.  Com.  Rep.  005, 5  L  C.  C.  Rep.  600,— 
cited  oD  pp.  9,  92. 

LouitmUe  &  N.  R.  Co,  Re,  1  Inters.  Com.  Rep.  078,  080,  000,  1  L  C.  C.  Rep. 
81,  84.  85.— cited  on  pp.  15,  17,  09,  855,  878. 

McM(/rran  v.  Grand  Trunk  R.  Co.  ef  Canada,  0  Inters.  Com.  Rep.  604,  8  L 
C.  C.  Rip.  252,— cited  on  pp.  08,  286,  674. 

Mamifacturers  db  J.  Union  v.  MinneapoUe  dt  St.  L,  R.  Co.  H  Inters.  Com.  Rep. 
115.  4  I.  C.  C.  Rep.  70.— cited  on  pp.  286,  088,  484. 

Afartin  v.  Chicago,  B.  db  Q.  R.  Co.  0  Inters.  Com.  Rep.  80,  88-40,  2  I.  C.  a 
Rep.  25,  44-47,—  cited  on  pp.  29,  355,  878,  476. 

Mattingly  v.  Pennsylvania  Co.  2  Inters.  Com.  Rep.  806, 8 1.  C.  C.  Rep.  592,— 
cited  on  p.  48. 

MarreU  y.  Union  Pae.  R.  Co.  4  Inters.  Com.  Rep.  460,  6  L  C.  C.  Rep.  121,— 
cited  on  pp.  528,  543. 

Murphy,  Wasey,  db  Go.  v.  Wabaeh  R.  Co.  8  Inters.  Com.  Rep.  706,  5  L  C.  C 
Rep.  122, —  cited  on  p.  554. 

Newland  v.  Northern  Pae.  R.  Co.  4  Inters.  Com.  Rep.  474,  6  L  C.  C  Rop^ 
181.— cited  on  pp.  528.  548,  600. 
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New  York  Produce  Exeh.  y.  Neu>  York  Cent,  d  H.  R,  R,  Co.  2  Inters.  Com 
Rep.  553,  8  I.  C.  C.  Rep.  188,— cited  oo  p.  18. 

Passenger  Tariffs,  Re,  2  Inters.  Com.  Rep.  445,  3  I.  C.  C.  Rep.  649,  ^  cited 
on  p.  117. 

Pel  ry  v.  Florida  G,  d  P,  R.  Go.  8  Inters.  Com.  Rep.  740, 6 1.  C.  C.  Rep.  97,— 
cited  on  pp.  817,  554. 

Phelps  dt  Co.  V.  Texas  d  P.  R.  Oo.  4  Inters.  Com.  Rep.  868,  6  L  C.  C.  Rep. 
86— rited  on  p.  616. 

Proctor  d  Oamble  v.  Cincinnati,  H.  d  D.  R.  Oo.  8  Inters.  Com.  Rep.  181,  4 
I.  C.  C.  Rep.  443.—  cited  on  p.  56. 

Pyle  V.  Ea^t  Tennessee,  V.  d  O.  R.  Oo.  1  Inters.  Com.  Rep.  770.  1  I.  C.  0. 
Rep.  473, — cited  on  p.  67. 

Railroad  Q^n.  of  Florida  v.  Savafuiah,  F.  d  W.  R,  Oo.  8  Inters.  Com.  Rep. 
688.  5  I.  C.  C.  Rep.  18,— cited  on  p.  22. 

Raworth  v.  Northern  Pac.  R.  Oo.  8  Inters.  Com.  Rep.  857,  6  I.  C.  C.  Rep. 
284,— cited  on  pp.  238,  245,  675. 

Raymond  v.  Chicago,  M.  d  8t.  P.  R.  Co.  1  Inters.  Com.  Rep.  627,  1 1.  O.  C 
Rep.  230,— cited  on  pp.  477,  567. 

Riddle,  Dean,  d  Co.  y.  PitUurgh  d  L,  E.  R.  Oo.\  Inters.  Com.  Rep.  778,  1 
L  C.  C.  Rep.  490,— cited  on  p.  56. 

8cofield  y.  Lake  Shore  d  M.  8.  R.  Oo.  2  Inters.  Com.  Rep.  67,  2  L  0.  O.  Rep. 
90,—  cited  on  p.  816. 

Spartanburg  Board  of  Trade  y.  Richmond  d  D.  R.  Oo.  2  Inters.  Com.  Rep. 
198,  2  I.  C.  C.  Rep.  804,— cited  on  p.  16. 

Thurber  y.  New  York  Cent,  d  K.  R.  R  Oo.  2  Inters.  Com.  Rep.  742,  8  L  O. 
C.  Rep.  478,— cited  on  p.  109. 

Trammell  y.  Clyde  8.  8.  Oo.  4  Inters.  Com.  Rep.  120,  5  L  0.  C.  B^  824,— 
cited  on  pp.  288.  645. 

CEREAL  PRODUCTS. 

Rates  on.     F.  Schumacher  MilUng  Oo,  t.  OMeago,  R.  L  S  P.  R  Oo.  61. 

CIRCUIT  COURT. 

Refusal  to  enforce  order  of  Commission.     Page  ▼.  Delaware,  L.  SW.  K 

Co.  548. 

CLASSIFICATION.     See  also  Carriebs,  under  heading  m  to  damffieoMtm 

and  relative  rates. 

Of  goods  for  rates.     Troy  Bd,  of  Trade  y.  Alabama  M,  R  Oo,  U 
Duncan  v.  Atchison,  T.  d  8.  F  R.  Oo.  86. 

Elements  of.    Page  y.  Delaware,  L.  d  W,  R  Oo.  648. 

Of  window  shades.    Pa>ge  v.  Delaware,  L.  dW.  R  Oo.  148. 

Ciiau*;!^  from  western  to  official.   F,  Schumacher  MiUing  Oo.  t.  Ckieago,  R  L 
d  P.  R.  Co.  61. 

Of  empty  egg  cases.    Rhode  Island  Egg  d  B.  Oo,  y.  Lake  Share  d  M.  8.  R 

Co.  176. 

COFFEE. 
Kiiles  for.    Johmtton  Tjirimer  Dry  Goods  Co.  y.  Aiehieon,  T.d8,F,R  Oo,  668. 
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COMBINATION. 

Of  carriers.     Duncan  ▼.  Aiehiaan,  T.  A  8.  F.  B.  €h,  85. 
Freight  Bureau  v.  OindnnaH,  N.  0.  <ft  T.  R  B.  (h.  IW. 

COMMISSION.    See  Interstate  Commerce  Commibsiok. 
COMMODITY  RATE. 
Duncan  v.  Atchwm,  T.  A  8.  F.  R.  Co,  86. 

COMMON  ARRANGEMENT. 

Between  carriers.     Troy  Bd.  of  Trads  v.  Alabama  M,  B»  Ob.  !• 
Phelps  V.  Texas  d  P.  B.  Oo,  88. 
Re  Rate  Schedules,  287. 

COMPETITION. 

To  affect  rates.     McCMen  ▼.  Southern  B.  Oo.  588. 

Effect  of,  on  rates.     Lynchburg  Bd.  of  Trads  v.  Old  Dominion  8teanUh4p 
Co.  632. 

Of  markets,  as  affecting  rates.    Freight  Bureau  y.  OineinnaU,  N,  0,  A  T.  P. 
B.  Co  195. 
Behlmer  v.  Memphis  dk  C.  B,  Co.  257. 

Between  places  as  affecting  rates.    Troy  Bd.  of  Trade  ▼.  Alabama  M.  B,  Ob.  1. 
Cordele  Machine  Shop  v.  LovismUe  d  N.  B.  Ob.  861. 
Hill  V.  Nashffille.  C.  A  St.  L.  B.  Co.  848. 
Daniels  v.  Chicago,  B  L  A  P.  B.  Oo.  458. 

Of  manufacturers  as  affecting  rates.    Colorado  i^W  dl  X  Ob.  t.  Southern  P. 

Co.  488. 

CONNECTING  CARRIERS. 

Discrimination  between.    Freight  Bureau  ▼.  OinoinnaU^  N.  0,  A  T.  P.  B. 

00.  195. 

Compelling  interchange  of  business  with.     Commercial  Club  ▼.  Chicago^  B 

1.  A  P.  R.  Go.  647. 

Duty  as  to  instrumentalities  of  shipment  and  carriage.  Independent  Bef, 
Asso.  V.  Western  N.  Y.  A  P.  B.  Co.  378. 

Lawfulness  of  combined  rate  of.    Daniels  v.  Chicago.  B.  I,  A  P.  B  Co.  458. 

See  also  Carriers,  under  heading  as  to  Through  routes  and  rates. 

CONTINUOUS  CARRIAGE. 

How  broken.     Troy  Bd.  of  Trade  v.  Alabama  M.  B  Co.  1. 

Appliration  of  combination  rates  to  continuous  carriage  of  freights.  Be  Mat- 
ter of  Alleged  Unlairful  Transportation  Charges,  624. 

CONTRACT. 

Innocently  made  for  unlawful  rate.   Duncan  v.  Atchison,  T.  AS.  F.  R.  Co.  85. 

An  agr(><'in(  nt  of  a  transcontinental  association  to  promote  harmony  of  action 
between  i  ai , ..  r-  iind  the  maintenance  of  joint  rates,  with  a  proper  division  of 
I  h rough  rales,  is  not  on  its  face  unhiwful.    Duncan  v.  Atchison,  T.  A  8.  F.  B. 

Co.  85. 
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COTTON. 
Rates  on.  Droy  Bd.  qf  Trad$  t.  AMama  M.  ROxl. 
Phelp§  ▼.  TexM  d  P,  R  Oa.  W, 

Option  of  compression  affecting  rates  of.    J&rame  HiU  OoUon  Q§.  ▼• 
KAT,R,  Oo,  601. 

COTTON  PIECE  GOODS. 

Rates  for.    Johnston-Larimm'  Dry  Oood»  0$,  t.  AtMiom,  T.  S  8.  FL  R  Ck, 

568. 

COUPLERS. 

Required  by  act  of  Congress.     Re  Stfety  nf  Brnptoi/im  and  Iht/Mlen,  888. 

CROPS. 

Failure  of,  as  ground  of  relief  from  Act  to  Regulate  Oommeioa.  Rt  RVwmmU, 
E.  dk  M.  V.  R,  Co,  298. 

CUCUMBERS. 

Rates  on.  Truck  Farm&n*  Auo.  t.  NorthsaUim  R  Ck,  Mi 
OYMBLING. 

Rates  on.  Truck  Faimwri  Auo,  y.  ybrtheagtom  R  Cb,  SdB. 
DAMAGES. 

For  individual  liability  of  carriers  for,  see  Cabbibbs,  under  *»*^***g  aa  to 

LiabtiUy  to  $hipper, 

DEFINITIONS. 

Of  terms  "reasonable  and  Just,"  "undue  or  unreaaonaUe  preference  oi 
advantage/*  '*  undue  or  unreasonable  prejudice  or  disadvantage."  BanieU  v. 
OMeaffo,  B.  I.  A  P,  R  Oo.  458. 

Page  v.  Delaware,  L.  A  W.  R  Oo.  648. 

DESTITUTION. 

Of  people,  as  ground  of  relief  from  Act  to  Regulate  Oommeroe.  R$  'JP^rmnmii, 
E.  A  M.  V.  R  Oo.  298. 

DISADVANTAGE.    See  Discriminatiob. 

DISCRETION. 

Of  Commission,  as  to  fourth  section.  Re  OineinnaU,  RdbD.R  (h,  888. 

See  also  Carriers,  under  heading  as  to  ReUtffirom  operation  qfeeeHan  fawr. 

DISCRIMINATION.    See  also  Carriuks.  under  heading  as  to  DieetimiiuUian. 

Wiiat  constitutes.    Daniele  v.  Chicago,  B.  L  A  P  R  Oo,  45a 
Page  v.  Delaware,  L,  d  W,  B.  Co.  548. 

Necessity  of,  to  carrier's  business.    TVoy  Bd,  of  Trade  v.  Alabama  M.  R,  Cb.  L 

Between  shippers.    Phelps  v.  Texas  d  P.  B,  Oo.  36. 
Cordek  Machine  Shop  v.  LouistiUe  d  N,  B.  Co.  861. 

Between  localities  or  business.    Colorado  Fuel  d  I.  Oo,  v.  Southern  P.  Co.  488. 

Between  places.     FrHghi  Bureau  v.  Cincinnati,  N.  0.  d  T.  P.  B,  Oo.  185. 
Johnftion  Larimer  Dry  Goods  Co.  v.  Atchison,  T.  d  8.  F.  B.  Oo.  568. 
Lynchburg  Bd.  qf  Trade  v.  Old  Dominion  Steamship  Oo.  682. 

Between  ministers  of  religion.    Emerson  v.  Chicago,  R  L  d  P.  R  Oo. 
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lietwoeD  ezcureions  to  poMUcal  conyentioDS.     Oatar  ▼.  Southern  P,  Oo.  118. 

Removal  of.     8(mthern  Paint  A  0.  Oo,  v.  Lake  Brie  A  W,  B.  Co.  884. 

To  require  change  in  clatMiflcation.  F.  Schumacher  MiUing  Oo,  ▼.  Ohicago,  A 
i.  A  P.  R.  Co.  61. 

DISTANCE. 

Effect  of,  on  rates.    Commercial  Club  ▼.  Chicago,  R  L  d  P.  S.  Co.  647. 

See  also  Cabribbs,  under  beading  as  to  Long  and  ihort  ha/uU, 

DISTRIBUTING  POINT.    See  Basing  Point. 

DISTRICT. 

Rates  for.    Newland  w.  Northern  P.  B,  Co,  181. 
Ewni  T.  Union  P.  R  Co.  590. 

See  also  CABKTims,  under  heading  as  to  Dittrict  raiei, 
DRAWBAR 

Time  for  placing  on  cars.    Be  Bafttig  of  Emptageee  and  Traiodent  88S. 

IGO  CASES. 

Charge  for  transportalioB  of.  Bhode  bland  Bgg  d  B.  Co.  t.  Lak$  Bkere  d  M. 
AROf.  176. 

IGO  PLANT. 

Rates  on.    Truck  Farmer^  Amo,  ▼.  Noriheaetem  R  Co,  Mi 

EMIGRANT'S  MOVABLSa 

Rates  on.    Dumoam  t.  AtMeon,  T.  S  8.  F.  R  Oo.  W. 
SMPTTCAR8. 

F,  Sekumacker  MiOing  Co.  t.  Chicago,  R  1.  d  P.  R  Co.  61. 

1.  A  showing  of  substantial  sfanilarltj  in  transportation  conditions  Is  aaee^ 
sary  to  make  the  rates  of  carriers  in  one  section  of  the  country  proper  standards 
of  oonparison  in  a  case  of  alleged  unjust  and  unreasonable  charges  in  another 
section.    Boane  t.  Union  P.  R  Oo.  680. 

2.  When  a  proportion  of  a  through  rate  for  part  of  a  throogh  haul  Is  greatly 
disproportionate  to  the  balance  of  the  through  rate,  the  burden  Is  on  the  carrier 
to  make  proof  of  Justifying  circumstances  and  conditions.  IVvy  Bd.  of  Thtdc 
▼.  Alabama  M.  R  Co,  1. 

EXCESSIVE  RATES.    See  Cabrikbs,  under  heading  as  to  BeaoonaNenm  ^ 
rata. 

EXCURSIONS. 

Discrimination  between.    Color  ▼.  Southern  P.  Cb.  11& 
EXPORTS. 

As  affecting  rates.    TVvf  Bd.  qf  Trade  w.  Alabama  M.  B.  Co.  L 
EXTORTION. 

Id  rates.    PhApe  y.  Toomm  d  P.  B.  Co.  86. 
FARINA. 

Rates  on.    F.  Schumacher  MiOing  Co.  ▼.  Chicago,  RLdP.R  Co.  61. 
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PEED. 

Rates  on.    Be  Frm/oni,  B.  d  M.  V.  R.  Ob.  898. 
FINDING. 

Change  of.    Independent  Btf,  Aeeo,  ▼.  Ptnntyhania  R  Oo,  449L 
PINES. 

On  members  of  association  of  carriers.    Freight  Bureau  ▼.  CinoinnaU,  JT.  A 
eft  T,  P.  R.  Co.  195. 

FLOUR. 

Rates  on.    F.  Schumacher  Milling  (h.  ▼.  Chicago,  B,  I.  A  P.  B.  Oo.  61. 
GLASS. 

Rates  on.    Southern  Plaint  d  O,  Co.  ▼.  Lake  Brie  d  W.  B.  Oo.  884. 
GRAB  IRONS. 

Time  for  placiDg  on  cars.    220  Sctf^  qf  Bmplo^eee  and  lYaiveKere,  Stt. 
GRAIN. 

Relief  from  act  as  to  rates  on.    Be  Fremont^  B.  d  M.  K  B.  Oe,  M8L 
GROUP  RATES. 

For  district    yewland  ▼.  Northern  P.  B.  Oo.  181. 

GUARANTEE. 
By  consignee,  effect  of.    Phelpe  ▼.  Texae  dP,  B.  Oe.W^ 

HAY. 

Rates  on.    BeTUmer  y.  Memphie  d  C.  B.  Co.  907. 
HOMINY. 

Rates  on.    F.  Sehumacher  MilUng  Co.  y.  Chicago,  B  L  dP.R,  Co,  €1. 

HOUSEHOLD  GOODS. 
Rates  on.    Duncan  ▼.  Atchieon,  T.  d  S.  F.  B.  Co.  9^. 

ICE. 

For  perishable  trafiOc.     Truck  Farmeri  Aeao.  ▼.  Northeatiern  B.  Oe.  9ML 
INDIVIDUAL. 

Complaint  by.    See  Partibs. 

INSTRUMENTALITIES. 

Duty  of  connecting  carriers  as  to.  Independent  Hff.  Am».  t.  Weetem  M,  7. 
<ft  P.  B.  Oo.  878. 

INTERSTATE  COMMERCE  COMMISSION. 

For  jurisdiction  over  receiver,  see  Rbceiysbb. 

See  also  Action  ob  Suit,  2-^;  Cabbixbs,  84;  Rboktbbs,  9,  8. 

Power  as  to  through  rate.    Independent  Btf.  Aeao.  ▼.  Pennegleaiida  B.Oe.fKL 

Power  to  compel  connecting  carriers  to  interchange  business.  dmuRsreM 
Club  V.  Chicago,  R  I.  d  P.  R  Oo.  647. 

1.  The  Interstate  Commerce  Commission  Is  authorised  and  required  bj  the 
Act  to  Regulate  Commerce  to  determine  in  appropriate  proceedings  whethcf 
the  rates  or  practices  of  carriers  complained  of  are  unlawful,  and  if  so,  to  whal 
extent,  and  to  require  such  carriers  by  suitable  order  to  oease  tnm  dotqg  wbit 
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It  atoertalned  to  be  unlawfal,  tad  alio  from  omlttlof  to  do  Ail  wliioli  is  fouad 
to  be  lawful.    Poife  ▼.  JMaware,  L.  S  W.  R  Ch.  048. 

2.  The  Interstate  Commeroe  GommMcm  ehoiild,  where  the  rates  to  a  ooiii> 
plalDing  town  are  asserted  to  be  anjost  on  the  ground  that  moie  favorable 
charges  are  allowed  a  oompeting  locally,  investigate  the  facts  and  eirctun- 
stances  affecting  the  transportation,  and  order  each  readjustment  as  seems  to 
be  required.    Danieli  ▼.  Ohieago,  R  L  SP.R  Ck.  48$. 

8.  An  order  by  the  Interstate  Commeroe  Gommission  vsqairing  specified  car- 
riers to  desist  from  charging  more  than  third-class  rates  for  tiie  transportatioa 
of  window  shades  will,  upon  a  rehearing  after  a  refusal  id  tiie  Fsderal  court  to 
enforce  such  order,  on  the  sole  ground  that  it  ^»plied  to  shades  having  a  verj 
high  value  as  well  as  to  cheaper  varieties,  be  vacated  and  a  new  order  eutered 
with  the  same  general  requirement,  but  with  a  proviso  permitting  such  carriers 
to  restrict  their  transportation  of  shades  at  tliird-class  rates  to  those  Hndted  to 
a  specified  maximum  valuation.    PBig$  v.  Ikkmare,  L,  S  W,  R  €h.  048. 

4.  No  order  will  be  entered  at  tiie  time  ^  the  Interstate  Oommeroe  Oommia> 
sion  in  an  investigaticm  instituted  bj  it  on  its  own  motion  upon  a  complaint 
against  a  given  railroad  company,  where  it  manifests  a  disposition  to  remove 
Just  cause  of  complaint  by  materially  reducing  the  rates  of  freight  complained 
of,  although  it  appears  that  there  should  be  a  further  revision  as  to  csrtala 
points.    Be  Alleged  UnUMtfkU  Ikwupariaihn  Okargm^  OU. 

Issues  and  defbnsbs. 

6.  Matter  which  is  not  ezpresslj  in  issue  by  tiie  pleadings  or  asesesaiHy 
involved  in  Issues  presented  in  a  strictly  itUer  partm  case  insfttnted  by  cooi- 
plaiDt  before  the  Interstate  Commerce  Gommission  ca^inol  be  anthorltallvei^ 
determined  by  it.     Cofimercial  Club  v.  Ohieago,  R  1.  d  P.  R  £h.  047. 

6.  Where  a  complainant  has  invoked  the  aid  of  the  law  to  secure  what  he, 
with  the  acquiescence  of  the  carrier  had  previously  obtained  in  apparent  con- 
traveDtioD  of  law,  the  carrier  cannot  plead  violations  of  the  law  by  complainant 
in  bar  of  a  decision  on  the  merits,  nor  will  the  individual  interests  of  tiie  com- 
plaiDants  be  taken  into  consideration;  but  the  Commission  will  examine  the 
evidence  and  make  such  report  thereon  as,  under  the  provisions  of  the  law,  the 
rights  of  other  shippers  and  the  public  generally  may  require.  Ave  v.  DeUh 
ware,  L.  dk  TF.  R.  Co,  148. 

Stay. 

7.  Proceedings  before  the  Interstate  Commerce  Commission  against  common 
carriers  for  discriminations  and  preferences  will  be  stayed  until  final  determi- 
nation by  the  courts  in  suits  pending  therein  for  the  enforcement  of  an  order 
of  the  Commission,  compliance  with  which  by  carriers  operating  in  the  terri- 
tory will  remove  the  discriminations  and  preferences  complained  of.  QaiUkem 
Paint  dk  G.  Co.  v.  Lake  Ehrie  d  W.  B.  Co.  284. 

Reopening  or  amendment. 

8.  The  Interstate  Commerce  Commission  is  not  precluded  from  rehearing  a 
particular  case  and  modifying  its  original  order  therein,  by  refusal  of  a  Federal 
court  to  embrace  such  order  against  the  carriers  affected  thereby, — especially 
when  the  reasons  assigned  for  audi  refusal  do  not  relate  to  the  principal  quee- 
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tlon  in  controversy,  and  are  consistcot  with  an  approval  of  the  modified  ordet 
Page  v.  Ddau>are,  L,  A  W.  R.  Co,  548. 

9.  A  case  before  the  Interstate  Commerce  Commission  will  not  be  reopened 
in  a  supplementary  proceeding  brought  simply  to  secure  reparation,  for  the 
purpose  of  ruling  on  questions  not  decided  in  the  original  case,  where  the  peti- 
tion for  reparation  was  not  filed  until  long  after  the  original  decision  had  been 
rendered  and  the  offending  carrier  had  complied  therewith.  Eiee  ▼.  \7etiem 
N,  Y.  d  P.  R.  Co.  456. 

10.  A  final  order  by  the  Interstate  Commerce  Commission  promptly  obeyed 
by  the  carrier  will  not  be  amended,  several  years  after  its  rendition,  as  to  repa- 
ration for  damages  resulting  from  unlawful  practices,  so  as  to  subject  the 
carrier  to  further  requirements  in  favor  of  the  complainants.     I<L 

Amendment  of  order  by,  see  also  Pcige  v.  Ddaware,  L,  d  W,  B.  Oo,  M8. 

Applications  fob  selibf  ukdeb  sbction  four. 

11.  An  offer  by  carriers  in  a  proceeding  against  them  before  the  Interstate 
Commerce  C'^ramission,  to  reduce  rates  complained  of  provided  the  Commis- 
sion will  relieve  them  from  the  operation  of  the  Act  to  Regulate  Commerce, 
§  4.  by  granting  an  order  permitting  such  reduced  rates  to  be  less  than  the 
charges  of  such  carriers  to  intermediate  points,  Is  not  an  application  for  an 
order  of  relief  from  the  operation  of  such  section.  CoUtro/do  Fud  d  I,  Ob,  ▼. 
Southern  P.  Co.  488. 

12.  Competition  by  a  carrier  subject  to  the  Act  to  Regulate  Commeroe  and 
all  matters  relative  thereto  may  be  presented  to  the  Interstate  Commeroe  Com- 
mission  for  determination  upon  Hpplication  of  defendant  cairiera  for  relief 
from  the  operation  of  g  4,  under  the  proviso  contained  tharein.  JfeOUm  ▼. 
Southern  R  Oo.  688. 

IRON. 

Rates  on.     Colorado  Fuel  d  L  Oo.  ▼.  Southern  P.  Oo,  488. 
CordOe  Machine  Shop  v.  LoulsviUe  d  N,  K  Oo.  21^1. 

ISSUES. 

In  case  before  Commission.  Oommertidl  Club  ▼.  (TUHyo,  E.  L  d  P.  B.  O^ 
«47. 

JOINT  RATES. 
Iteasonableness  of.    BanUik  v.  Ohioago,  B.  LdP.ROo.  468. 

See  also  Carriers,  under  headings  as  to  BeawnalblUnme  ^reU$t  and  Tkrmtgk 

routes  and  rates. 

JUDGMENT. 

No  order  in  respect  to  excessive  charges  \ff  railroad  companies  on  oertate 
products  is  necessary  where,  after  tbe  commencement  of  the  action  and  before 
iu  decision .  the  rate  is  reduced  to  that  asked  by  tlw  oompUnant  MUkigmm 
Ihx  Co.  V.  FUnt  <fc  P.  M.  R.  Oo.  886. 

LATHS. 
Rates  on.     Michigan  Box  Oo.  v.  FUiU  dP.M.RO».nU. 
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LEASE. 

Of  railroad  a^  affecUng  eante's  UabUitj.    ^lApmdmU  Hff.  Aim.  ▼.  Wmitrm 
N.  T.  d  P.  R.  Co.  878. 

LEAVE  OP  COURT. 

To  complain  against  reoeiTer.    Stant  ▼.  Union  P.  R  Ch,  QM. 
LIEN. 

Of  carriers  upon  freight    PhOpB  ? .  Textu  dbRB.Ch.9li, 
LINE. 

What  constitutes.    DatMi ▼.  Ohieaga,  RLSP.R  09.40, 

See  also  Routs. 
LOCAL  RATEa 

As  part  of  through  rate.  TVvy  Bi.  qf  Trodi  ▼.  AMama  M.  B.  (k,tt 
LOCAL  SHIPMENTS. 

What  are.    Independent  Erf.  Am.  ▼.  WetUm  if.  7.SP.M.  0».  1781 

LONG  AND  SHORT  HAUL  PROVISION. 

Relief  from.    Be  Borne,  W.  d  0.  R  Oo.  88& 
Be  OindnnaU^  H.  d  2>.  B.  Oo.  828. 

Because  of  failure  of  crops.    Be  Fremont,  B.dM.  V.R  09,  M8L 

As  to  shipment  by  indirect  line.    HOI  ▼.  JVosMU^  0.  dBL  L.  R  Oo^wiSL 

As  affected  by  competltioiL    LunMwrg Bi,  ef  Troiie  ▼.  OULJkmMmOtmm 

Mp  Co.  682. 

As  to  connecting  carriers.    BMmeir  ▼.  JfsMfM  dO.ROe.  297. 

Effect  of  dissimilar  conditions.    Jerome  BUI  OoUon  Cb.  t.  MbeouH,  E.dT. 
B.  Oo.  601. 

Unjust  discrimination  or  undue  preference  in.    McCteion  ▼.  Southern  R  Ok 

688. 

LUMBER 
Rates  on.    Michigan  Box  Oo.  ▼.  FIM  d  P.  M.  R  Oo.  886. 

MANUFACTURED  ARTICLES. 
Rates  on.    Freight  Bureau  ▼.  CindnnaiU,  N.  0.  d  T.  P.  R  Oo.  19iL 

MASTER  AND  SERVANT.    See  CikBfl.  2. 

MILEAGE. 

For  car.     Truck  Farmen*  Amo.  ▼.  IforiheaiiAem  B.  Oo.  266. 

MILEAGE  RATE. 
Troj/  Bd.  of  Trade  ▼.  Alabama  M.  R  Oo.  1. 
Discrimination  as  to.    Freight  Bureau  ▼.  Oin/oinnaU,  N.  0.  dT.P.R  Ob.  1661 

MINISTERS. 
Discrimination  in  rates  to.    Bmereon  ▼.  Ohieago,  R  I.  dP.  R  Oo.  266. 

MIXED  CARLOAD  RATE. 
F.  Schumacher  Milling  Oo.  ▼.  Ohieago,  R  1.  d  P.  B.  Oo.  6L 

MOLASSES. 
Rates  for.    JohnsUm- Larimer  Dry  Ooode  Oo.  ▼.  Atehieon,  T.d8.F.ROo. 66& 
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MonvR 

Of  shipper  as  affecting  rate.    Duncan  ▼.  Aiehiton,  7.  d  8,  F.  B,  Co,  8Su 
OATMEAL. 

Hates  on.     F,  Sehumaeher  Milling  Co.  ▼.  Chicago,  R.  I.  db  P.  B,  Go,  61. 
OFFICIAL  CLASSIFICATION.    See  Classification. 
OIL.    See  also  Action  or  Suit,  1,  2. 

Furnishing  tank  cars  for.    Independent  Btf,  Auo,  ▼.  PenmyUMnia  B,  Co,  449. 

Rates  for  barrel  packages;  furnishing  tank  cars  for;  reparation  to  injurad 
parties.    Independent  Btf.  Ano,  ▼.  Western  N,  T,  d  P.  B  Co,  878. 

Charge  for  barrels.    Independent  Brf.  Amo.  ▼.  Penneylvania  B,Co,fSSL 
ONIONS. 

Rates  on.     Truck  Farmen*  Aseo,  ▼.  NMheaetem  R.  Co,  986. 

OPTION. 

Of  compression  of  cotton  as  affecting  ratea.    Jemme  MU  OoUon  Oo.  t.  JM^ 
mmn,  K  d  T,  B,  Co,  601. 

ORDER. 

Obviated  by  voluntary  reduction  of  rates.    Michigan  Box  Ob,  v.  FUnt  db  P. 
M,  B,  Co,  886. 

Amendment  or  modification  of.    Page  v.  DeXawxre,  L.  d  W.  B,  Co,  648. 

OYERCHARGB.    See  also  Cabribrs,  under  heading  as  to  Bxceeeioe  ratm. 
As  extortion.    Phelps  v.  Texas  d  P  B  Co,  86. 

PACKAGES.    See  Action  ob  Suit.  72-76;   Cabbikbs.  under  heading  u  to 

Shippers'  packages, 

PARTIES.    See  Action  or  Suit,  8-6. 

In  proceedings  before  Commission.    Page  v.  DetawaTe,  L,  d  W,  B  Co,  648. 

Right  of  individual  to  challenge  rates  of  competing  towns.    DanieU  ▼.  Okieag^ 
B.  L  d  P,  R.  a>.  468. 

PASSENGERS.    See  Carriers,  82. 

PEARL  BARLEY. 

Rates  on.    F,  Schumacher  MiUing  Co,  ▼.  Chicago,  B  I,  d  P.  R  Ob.  $L 
PEASE. 

Rates  on.     Truck  Farmers'  Avso.  v.  Northeastern  B,  Ob,  226. 
PENALTIES. 

IfYeight  Bureau  v.  Cincinnati,  N,  G.  d  1,  P.  B.  Co,  126. 
PERISHABLE  TRAFFIC. 

Fitness  of  car  for.     Truck  Farmert^  Asso.  ▼.  Northeastern  B  Oo.  IML 
PETROLEUM.     See  Oiu 
PHOSPHATE  ROCK. 

Rates  on.     Troy  Bd.  of  Trade  ▼.  Alabama  M,  B,  Oo,  1. 
Pl(i  IRON. 

Rates  on.     (krdele  Machine  Shop  v.  LoumUle  d  N,  B,  Co.  861. 
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PLEADTNO. 

To  conclude  pleader.    Behlmer  ▼.  Memphd  d  0.  R  Ch,  857. 

Reformation  of.    Duncan  v.  Atehiscm,  T.  <fi  S.  F.  JR.  €h.  80. 

POLITICAL  CONVENTIONS. 
Discrimination  between,  in  excursion  rates.     OcUar  ▼.  Southern  P,  R  Co.  118. 

POOLING. 

Of  freigbto.    Dunean  v.  AtMton,  T.  d  8.  F,  R.  Co,  86. 

Fines  or  penalties  under  system  of.    FrtiglU  Bureau  ▼.  (Xncinnaii,  N.  0.  d 
T.  P.  R  Co,  195. 

POTATOES. 

Rates  on.    Tnuk  Farmmrtt  Amo,  ▼.  NwiliMuA9m  R  Ob,  205. 

PREFERENCE.    See  Discriminatioh. 

PREFERENTIAL  RATES.    See  Dibobiminatioii. 

PREJUDICE.    See  Dibobiminatioh. 

PRESUMPTION. 

Of  unreaaonablMMn  ci  ratea.    F^ht  Bureau  ▼»  Oineinnaii,  Jf.  0.  d  T.  P. 
R,  Oo.  IM. 

PRIVITY. 

Between  car  owner  and  shipper.    Truek  Farm&ri'  Am»,  ▼.  NorQynMmm  B, 
(3b.  805. 

RAILROADS. 

In  genera],  see  OAinuBBS. 

Lease  of  road  as  affecting  liaUli^.    IndipendmU  Rtf,  Amo.  ▼.  WmUm  N.  71 
dP.ROo.  878. 

RATE  SHEETS. 

Wbat  to  contain.    Phdpe  ▼.  TeoDot  d  R  R  €h,  85. 

Form  and  contents  of  schedules.    220  Rate  Sehedulee,  957. 

Sufficiency  of.    CMarado  Fud  d  L  Oo.  ▼.  Southern  P.  (h.  488. 

Sufficiency  of.    Johntton-Larimer  Dry  Qoode  Oo.  ▼.  Atchimm,  T.  d8.  F,  R 
Oo.tm. 

RATES. 

For  lawf  olneas  of  rates,  induding  questions  of  reasonableness  and  dtaftHmina- 
tion,  see  Cabbisb8. 

Rates  on  partioolar  articles  are  Indexed  at  followi: 

Apples,  285. 

Barley.  51. 

Beans,  885. 

Box  shooks,  886. 

Buckwheat  grits,  6L 

Cabbage.  895. 

Cereal  products,  51. 

Coffee.  568. 
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Cotton,  1. 

Cotton  piece-goodf,  068b 

Cucumbers,  295. 

Cymbling,  295. 

Egg  cases.  176. 

Egg  plant,  295. 

Emigrants*  moTibleB,  881 

Farina,  61. 

Feed,  293. 

Flour.  61. 

Glass,  284. 

Grain,  29& 

Hay,  257. 

Hominy,  61. 

Household  goods,  86. 

Iron,  861.  488. 

Lathi,  885. 

Lumber.  885. 

Manufactured  Bitielm,  IML 

Molaises,  568. 

Oatmeal,  61. 

Oil,  68,  878.  4491 

Onions,  295. 

Pearl  barley,  61. 

Pease,  295. 

Phosphate  rock,  1« 

Pig  iron,  861. 

Potatoes,  295. 

Rice,  568. 

Rolled  oaU.  61. 

Bhinglee,  885. 

Squash,  295. 

Steel,  488. 

Strawberries.  896L 

Sugar,  568. 

Turnips,  295. 

Vegetables,  296. 

Wheat,  61, 181,  680. 

Window  shades,  148,  548. 

RSASONABLE  RATES. 

Meaning  of.    Page  ▼.  Delaware,  L,  d  W.  B.  Cb.  648, 

Considerations  to  determine.     Oolarado  Fuel  d  I.  Co,  ▼.  AwDUm  X  A.  48§i 

Effect  of  interesto  of  carrier.    Jtrame  EM  Chtton  Co,  ▼.  Mmmri^  K^dT.B, 
Co.  601. 

Comparison  with  other  ratea.    Evam  ▼.  Union  P.  B.  Co,  6SMI. 
FrtiglU  Bureau  ▼.  CifmnnaU^  N.  0.  d  T.  P.  B  Co,  196. 
Comparison  of  ratet  in  opposite  directions.    Dunoon  ▼.  Atehimi^  7.  4  A  Jt 
B.  Co.  85. 
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As  between  localitlet.  JohntUm^larimir  Dry  09od$  (h.  ▼.  Atohiion,  T,S8k 
F,  B.  Co.  668. 

As  between  competing  towns.    €MUU  MaMm  Shop  ▼.  LmimSU  S  Ni  B, 

Co.  961. 

Distanoe  as  affecting.    BiU  ▼.  NMhviUe,  0.  A  BL  L.  R  Ch,  MB. 

Reduction  of  excessive  rates.    Miekiffan  Bom  Ch.  ▼.  FkbU  dP.M.B.  Ch.  886. 

For  return  of  empty  cases.    Bhode  Mmd  Bgg  A  B,  Ch,  ▼.  lake  Share  d  M, 

S.  R  Co.  178. 

For  different  distances  within  same  district    NemUmd  ▼.  Ncrthmm  P.  R 
Oe.  131. 
In  different  sections  of  country.    MerreU  ▼.  Unhn  P.  R  Cb.  191. 

REBATES. 

Eradication  of.    Tray  Bd,  qf  Trode  ▼.  AUAama  M.  R  Ch,  1. 

1.  Receivers  of  railroad  companies  are  common  carriers  subject  to  the  pio- 
bibition  and  requirements  of,  and  to  regulations  under,  the  Act  to  Refulata 
Commerce.    IndependetU  Btf.  Amo.  ▼.  WeeUm  N.  71  <i  P.  B,  Ch.  878. 

8.  The  fact  that  the  proper^  and  afllidrs  of  a  carrier  have  been  placed  by  a 
United  States  court  in  the  handa  of  a  receiTer  does  nol  affect  the  JurisdlctioB 
of  the  Interstate  Conunerce  Gommission  under  a  complaint  charging  such 
carrier  with  violations  of  the  Act  to  Regulate  Oommeroe.  TVvy  Bi.  tf  TrmU 
V.  Alahama  M.  B.  Ch,  1. 

8.  Prior  leave  of  a  court  whidi  has  appointed  a  receiver  of  a  lallroad  com- 
pany is  not  necessary  to  entitle  a  shipper  to  complain  against  such  receiver  in 
a  proceeding  before  the  Interstate  CkMumerce  Oommissloa,  or  to  give  the  Ooaa- 
missioD  jurisdiction  in  such  proceeding.    Seane  v.  Union  P.  R  Ch.  090. 

REDUCTION  OF  RATES. 

Offer  of.  by  carrier.     Oohrado  Fuel  d  I.  Ch.  v.  Southern  P.  Oo.  48& 
lie  Alleged  Unlawful  Tramportation  Charffee,  884. 

Voluntarily  made  pending  proceedini^.  Michigan  Box  Ob.  v.  FUnt  d  P.  M, 
B.  Ch,  835. 

Ordered  by  Commission.    Daniele  v.  Ohieago,  R  L  d  P.  B.  Ch.  468L 

Pdge  V.  Delfiware,  L.  d  W.  R.  Co.  548. 

REFRIGERATION. 
For  perishable  traffic     Truek  Farmere'  Aeeo.  v.  Northeaetem  R  Oo,  895. 

REHEARING. 
Vacating  order  upon.    Page  v.  DeUtutare,  L.  d  W.  R  Oo.  548. 
Reopening  case  fur  reparation.     Rice  v.  Western  N.  T.  d  P.  R  Co.  465. 

RELATIVE  RATES.    See  Cabbisbs,  under  heading  as  to  damifeatim  mnd 

relative  ratee. 

RELIEF. 
A  Implication  for.     Colorado  Fuel  d  I.  Oo.  v.  Southern  P.  Oo.  488. 
From  fourth  section.    Be  Borne,  W.  dO.R  Ch.  888. 
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Re  Cincinnati,  H.  d  D.  R.  Oo.  828. 
Re  Fremont,  R.  A  M.  F.  R.  Co,  298. 

REPARATION.    See  Action  or  Suit,  9. 

Reopen ing  case  for.    Rice  v.  Wettern  N.  T.  d  P,  R  Oo.  465. 

To  injured  parties  for  illegal  charges.    Independent  Rrf.  AmK  ▼.  Wmimm  M. 
T  d  P.  R.  Co.  378. 

RETURN  CASES.    See  Carriers,  78. 

RICE. 
Rates  for.   Johnston  Larimer  Dry  Ooode  Oo,  y.  Atehieon,  T.d8,F.R0a.  668. 

ROLLED  OATS, 
liates  on.     F.  Scliumaeher  MtlUng  Oo,  ▼.  Chicago,  R.  L  d  P.  R.  Oo,  61. 

ROUTE.    See  also  Carriers  under  heading  as  to  Through  routes  and  rates. 
Improper  selection  of,  by  carrier.     Colorado  FM  d  L  Oo.  ▼.  Southern  P.  Ok 

Choice  of,  by  shipper.   Freight  Bureau  ▼.  OindnnaU,  N.  0.  dT.P.R.  Oo.  196. 
Longer  or  shorter,  rates  for.    Newtajhd  ▼.  Northern  P.  R.  Oo.  181. 

SAFETY. 
Act  to  provide  for.    Re  Sqfety  of  Emptoyees  and  IVw)eier§,  ML 

8( ' I! E D UL ES.    See  Rate  Sheets. 
SETTLERS. 

Rates  to.    Duncan  ▼.  Atchison,  T.  d  8.  F,  R.  Oo.  86. 
SHINGLES. 

Raten  on.     Mihfgan  Box  Co.  ▼.  FUnt  dP.M.R  Oo.  886. 
SQUASH. 

Rates  on.    Truck  Farmenf  Asso,  ▼.  Nortkeaettm  R  Oo.  998L 
STAY. 

Of  proceedings.    Southern  B»int  d  G.  Oo.  ▼.  Lake  Brie  d  W.  A  Ob.  ISC 
STEEL. 

Rates  on.     Colorado  Fuel  d  L  Oo.  ▼.  Southern  P.  Oo.  488. 
STOPPAGE  IN  TRANSIT. 

As  unjust  advantage.     Oommerdal  (Hub  y.  Chicago,  R.  I.  dP.  B.  Oo.  647* 
STRAWBERRIES. 

Rates  on.     Truck  Farmers*  Asso.  v.  Northeastern  R  Oo.  996. 

SUGAR. 

Rates  for.    Johnston- Larimer  Dry  Goods  Co.  v.  Atchison,  T.  dS.F.ROo.  068L 
SUPPLEMENTAL  HEARING. 

Change  of  fiiuling  on.     Independent  Rrf.  Asso.  ▼•  Pennsylvania  R  Oo. 
SUPPLEMENTARY  PROCEEDING. 

For  reparaUon.    Rice  v.  Western  N  T.  d  P.  R.  Oo.  466. 
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TANK  OARS. 

Fornisbing  for  ofl.      Indipmdsnt  Btf,  Amo.  ▼.  FmmykHuUa  ML  Cb.  98,  449. 

IndependMU  Btf.  Ano.  ▼.  Weatmm  N.  T,  d  P.  B.  €h.  87& 

TARIFF.    See  Ratb  SHSBra 

TERMINAL  CHARGES. 
Truck  Farmrn^  Amo.  ▼.  NcrQuaaUm  R  Oo,  808. 

TERRITORY. 

DividoD  of,  between  canien.    Fmghi  Bwreau  ▼.  OindnnaM,  N.  0.  d  T.  P, 
R  Oo.  186. 

THROUGH  ROUTE.    See  alto  Oarribbs,  under  beading  as  to  Through  rouim 
and  ratef. 
Power  of  Commiwion  as  to.    Independent  Btf,  Aeeo.  v.  Penntj/UMnia  R  Oo,  68. 
Oommereial  Olub  v.  Ohicago,  R  L  d  P.  B.  Oo.  647. 
ReaaooableneiB  of.    Daniele  v.  Chicago,  B.  I.  d  P.  R  Co.  468. 
Under  common  arrangement     Troy  Bd.  of  Trade  v.  Alabama  M.  R  Co.  1. 

TIME. 
For  making  proof  of  rates  i>aid.    MiMgan  Boct  Co.  ▼.  FUnt  d  P.  M.  B.  Co.  886. 
To  comply  witb  tbe  law.    Be  Safeitg  of  Bnyplayeee  and  Traioeler;  888. 

TOWNS.    See  Oompbtition. 

TRADE  CENTER.    See  Babih«  Poqit. 

TRANS-CONTINENTAL  ASSOCIATION. 

Agreement  of.    I>uncan  ▼.  Akkieon,  T.  d  8.  F.  R  Cb.  86. 
TURNIPS. 

Rates  on.    I^ruek  Fbrmore*  Am$o.  ▼.  Northeaeiom  R  Oo.  886. 

UNJUST  DISCRIMINATION.    See  Cabribbb,  under  beading  at  to  IHeorim' 
inaUon. 

UNREASONABLE  RATES.    See  Rbabohablb  lUrat;  alto  OABRisBa,  un- 
der beading  at  to  BeaeonaNonsee  qfraim, 

VEGETABLES. 

Ratet  on.    Tnuk  Farmmnf  Aeeo.  ▼.  NorikeaUerm  R  Oo.  886. 

VIOLATION  OF  LAW. 

At  affecting  rights  tbereafter  under  tbe  law.    Page  y.  Delaware,  L.  d  W.  R 

Oo,  148. 

WATER  COMPETITION. 

Effect  of,  on  rates.     Troy  Bd.  of  Irade  ▼.  Alabama  M.  B.  Oo.  L 
Freight  Bureau  v.  Oindnnaii,  N,  0,  d  T.  P.  B.  Oo,  186. 
Behtmer  v.  Memphie  d  0.  B,  Oo.  257. 
Colorado  Fufl  d  1.  Oo.  ▼.  aou^hem  P.  Oo.  488. 

WESTERN  CLASSIFICATION.    See  Clabsificatioh. 
WHEAT. 

Rates  on.    F,  Schumacher  Milling  Oo.  T.  Chicago,  R  L  d  P.  R  Co.  61. 
Newland  ▼.  Northern  P.  B.  Oo.  18L 
Evane  v.  Union  P.  B.  Oo.  680. 
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WINDOW  SHADES. 
Rates  on.     Pa^e  ▼.  Mawmre,  L.  d  W.  R  Od.  148,  548. 

WORLD'S  PAIR. 

Relief  from  Act  to  Regulate  Oommeroe  dulDg  ooatinnaaoe  of.    B$  thme, 
W.  d  0.  R  Ob.  92S. 

lU  OmcinnaH,H.d  D.R0f.9n. 


